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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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Tax  Court  of  the  United  States 

Docket  No.  5802 

ESTATE  OF  JOSEPH  H.  HEIDT,  deceased, 
LOUISE  SEELEY,  executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Transferred  to  Judge  Harlan  12/4/46 

DOCKET  ENTRIES 
1944 
Aug.  14 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

Aug.  15 — Copy  of  petition  served  on  General 
Counsel. 

Sept.  21 — Answer  filed  by  General  Counsel. 

Sept.  21 — Request  for  Circuit  hearing  in  Los  An- 
geles, Calif.,  filed  by  General  Counsel. 

Sept.  26 — Notice  issued  placing  proceeding  on  Los 
Angeles  calendar.  Service  of  answer  and 
request  made. 

1945 
Sept.  6 — Motion   to   place  proceeding   on   the   Re- 
serve calendar,  filed  by  General  Counsel. 
9/11/45  Granted  to  Reserve  A. 
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1946 
Jan.  30 — Motion   to    restore   to   the    Los   Angeles, 
Calif,  calendar,  filed  by  General  Counsel. 
2/1/46  Granted. 

Apr.  16 — Hearing  set  June  10,  1946  in  Los  Angeles, 
California. 

June21 — Hearing  had  before  Judge  Black  on 
merits.  Appearance  of  R.  W.  Smith,  and 
J.  M.  Robinson  as  counsel,  filed.  Peti- 
tioner's brief  8/5/46.  Respondent's  brief 
9/5/46  and  Petitioner's  reply  brief 
10/5/46. 

July    8 — Transcript  of  hearing  6/21/46  filed. 

Aug.  5 — Motion  for  extension  to  9/1/46  for  peti- 
tioner's opening  brief  and  to  Oct.  1,  1946 
for  respondent's  brief  filed  by  taxpayer. 
8/5/46  Granted. 

Sept.  9 — Motion  for  leave  to  file  the  attached  brief, 
brief  lodged,  filed  by  petitioner.  Granted. 
9/10/46  Copy  served. 

Oct.  8 — Brief  filed  by  General  Counsel.  Copy 
served. 

1947 
May     6 — Findings  of  fact   and  opinion  rendered, 
Judge  Harlan.    Decision  will  be  entered 
for  the  respondent.    Copy  served. 

May    6 — Decision  entered.   Judge  Harlan.  Div.  11. 
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1947 
Aug.    4 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit,  with  assignments 
of  error  filed  by  petitioner. 

Aug.    4 — Proof  of  service  filed. 

Aug.  29 — Certified  copy  of  order  from  IT.  S.  Circuit 
Court  of  Appeals,  9th  Circuit,  enlarging 
••  time  to  sixty  days  from  9/13/47  for  trans- 

=  '■■  mission  of  record  filed. 

Sep!  24 — Designation  of  contents  of  record  filed  by 
petitioner,  with  acknowledgement  of  serv- 
ice thereon. 

Sept,  24 — Statement  of  points  to  be  relied  upon  and 
■  •  -  designation    of    parts    of    record    to    be 

'•■-''■■  printed,  filed  by  petitioner,  with  acknowl- 

•  =  .  edgment  of  service  thereon.  [2*] 


[Title  of  Tax  Court  and  Cause.] 

PETITION 
The  above  named  Petitioner  hereby  petitions  for 
a  re-determination  of  the  deficiency  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  LA:ET:90D:NAB,  dated  May  19,  1944, 
and  as  a  basis  of  this  proceeding  alleges  as  follows: 

1.  Petitioner,  Louise  Seeley,  is  the  duly  ap- 
pointed, qualified  and  acting  executrix  of  the  Estate 
of,  Joseph  IT,  Heidt,  deceased. 

•Page  numbers  appearing  at  top  of  page  of  Reporter's  Certified 
Transcript  of  Record. 
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2.  The  notice  of  deficiency,  copy  of  which  is  at- 
tached hereto  and  marked  ' '  Exhibit  A, ' '  was  mailed 
to  the  Petitioner  on  or  about  May  19,  1944. 

3.  The  tax  in  controversy  is  estate  tax  in  the 
total  amount  of  $16,435.01. 

4.  The  determination  of  tax  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors:   [3] 

Respondent  has  overstated  the  net  estate  for  basic 
tax  and  for  additional  tax  to  the  extent  of  $76,- 
942.35  in  that  he  has  included  the  entire  value  of 
Items  1  to  8  inclusive,  shown  in  his  notice  of  de- 
ficiency under  the  heading  '*  Explanation  of 
Changes,"  whereas  he  should  have  included  not  in 
excess  of  one-fourth  the  entire  value  of  all  of  said 
items,  with  the  exception  of  Item  5,  as  to  which 
Item  he  should  not  have  included  any  portion  of  the 
value. 

5.  The  facts  upon  which  the  Petitioner  relies  as 
a  basis  of  this  proceeding  are  as  follows : 

(a)  For  a  period  of  about  thirty-five  years 
prior  to  the  decease  of  Joseph  H.  Heidt,  Louise 
Heidt  Seeley,  (formerly  Louise  Heidt)  was  en- 
gaged in  the  business  of  an  interior  decorator, 
having  contacts  with  all  the  leading  department 
stores  in  the  city  of  Los  Angeles,  from  which 
business  she  realized  substantial  earnings. 

(b)  Louise  Heidt  Seeley  inherited  some 
property  from  her  father's  estate  during  or 
about  the  year  1891.  By  reason  of  her  owner- 
ship of  the  property  so  inherited,  she  acquired 
other  properties  which  she  disposed  of  and  with 
the  proceeds  realized  from  this  source,  plus  the 
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profits  arising  from  her  activities  as  an  in- 
terior decorator,  she  accumulated  substantial 
separate  funds  which  were  used  in  the  pur- 
chase of  the  properties  held  b}^  her  husband  and 
herself  as  joint  tenants  at  the  time  of  the  hus- 
band's decease  on  November  22,  1942. 

(c)  The  properties,  both  real  and  personal, 
set  forth  in  the  Respondent's  notice  of  defi- 
ciency, (Exhibit  "A"),  excepting  Lot  24  of 
Sunset  Park  Tract  in  the  city  of  Los  Angeles, 
listed  as  Item  3  in  the  deficiency  notice,  and 
excepting  the  promissory  note  secured  by  a 
trust  deed  listed  as  Item  5  in  the  Respondent's 
notice  of  deficiency,  were  acquired  by  the  de- 
cedent and  his  wife  subsequent  to  Januar}^  1, 
1928,  and  the  full  considerations  paid  therefor, 
or  from  which  said  properties  resulted,  con- 
sisted of  the  separate  estate  of  the  wife  and  of 
the  community  property  of  herself  and  Joseph 
H.  Heidt. 

(d)  Lot  24  of  said  Sunset  Park  Tract,  men- 
tioned in  the  preceding  paragraph,  was  ac- 
quired by  decedent  and  his  then  wife  during 
the  month  of  December,  1920,  as  joint  tenants, 
and  more  than  one-half  the  cost  thereof  was 
contributed  by  Louise  Heidt  from  her  own  sep- 
arate property. 

(e)  The  property  securing  the  promissory 
note  listed  as  Item  5  in  the  deficiency  notice, 
was  acquired  during  the  month  of  October, 
1906,  by  Louise  Heidt  as  her  sole  and  separate 
property  and  so  remained  until   it  was   sold. 
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and  a  trust  deed  was  taken  in  the  name  of  said 
Joseph  H.  Heidt  and  Louise  Heidt  as  joint 
tenants. 

(f)  More  than  three-fourths  of  the  total 
consideration  and  contribution  paid  for  the 
properties  itemized  in  the  attached  Exhibit 
''A",  with  the  exception  of  the  two  properties 
specifiically  mentioned  above,  originally  be- 
longed to  the  surviving  joint  tenant,  Louise 
Heidt  Seeley,  having  originated  from  her  sep- 
arate estate  and  her  separate  earnings  from  the 
interior  decorating  business. 

Wherefore,  Petitioner  prays  that  this  Court  may 
hear  this  petition  and  determine,  (1),  that  at  least 
three-fourths  of  the  entire  consideration  with  which 
the  properties  listed  in  Exhibit  "A"  were  acquired, 
except  as  to  property  listed  as  Item  5,  originally  be- 
longed to  Louise  Heidt  Seeley,  the  surviving  joint 
tenant,  and  as  to  property  listed  as  Item  5,  de- 
termine that  all  the  consideration  paid  for  said 
property,  originally  belonged  to  Louise  Heidt 
Seeley,  and  (2)  that  by  reason  of  said  ownership, 
find  the  Respondent  erred  in  his  determination  of 
deficiency  estate  tax  liability. 

CLAUDE  I.  PARKER, 
RALPH  W.  SMITH, 

Counsel  for  Petitioner. 

Of  Counsel : 

L.  A.  LUCE, 

937  Munsey  Building, 
Washington,  D.  C. 
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State  of  California, 
Coimty  of  Los  Ansreles — ss. 

Louise  Heidt  Seeley,  of  the  City  of  Los  Aii2:eles. 
State  and  County  aforesaid,  being  duly  sworn  de- 
jx^ses  and  says  that  she  is  the  duly  appointed,  quali- 
fied aiui  acting  executrix  of  the  estate  of  Joseph  H. 
Heidt,  deceased,  and  is  the  Petitioner  in  the  fore- 
going Petition:  that  she  is  familiar  with  the  facts 
stated  therein  and  that  the  facts  so  stated  are  true 
and  correct,  except  such  facts  as  are  stated  upon 
information  and  belief,  and  those  facts  she  believes 
to  be  true. 

/s/  LOnSE  HEIDT  SEELEY. 
Petitioner. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  August,  19U. 

[Seal]  s    DAVLD  D.  SALLEE. 

Xotary  Public  in  and  for  the  County  of  Los  An- 
seles.  State  of  California. 
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EXHIBIT  A 

[Letterhead  Treasury  Department] 

Office  of  Internal  Revenue  Agent  In  Charge  Los 
Angeles  Division.  LA  :ET  :90D  :XAB  May  19, 
19^. 

Estate  of  Joseph  H.  Heidt.  Deceased 
Mrs.  Louise  Seeley,  Executrix 
745  South  Dunsmuir  Avenue 
Los  Angeles,  California 

Dear  Mrs.  Seeley: 

You  are  advised  that  the  determination  of  the 
estate  tax  liability  of  the  above  named  estate  dis- 
closes a  deficiency  of  $16,435.01,  as  shown  in  the 
statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Simday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  Tax  Couii:  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  defi- 
ciencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  f oi*ward 
it  to  the  Internal  Revenue  Agent  In  Charge,  Los 
Angeles,  California,  for  the  attention  of  LArConf. 
The  signing  and  filing  of  this  form  will  expedite  the 
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closing  of  your  return  by  permitting  an  early  assess- 
ment of  the  deticieney  or  deficiencies,  and  will  pre- 
vent the  accumulation  of  interest,  since  the  interest 
period  terminates  30  days  after  filing  the  form,  or 
on  the  date  assessment  is  made,  whichever  is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR. 
Commissioner, 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  In 
Charge. 

Enclosures : 
Statement 

Form  of  waiver  [8] 

LA:ET:90D:NAB.  District  of  Sixth  California. 
Estate  of  Joseph  H.  Heidt.  Date  of  death: 
November  22,  1942 

STATEMENT 

Liability        Assessed        Deficiency 
Estate   Tax   $16,852.06        $417.05        $16,435.01 

In  making  this  determination  of  the  Federal 
estate  tax  liability  of  the  above  named  estate,  care- 
ful consideration  has  been  given  to  the  report  of 
examination  dated  Januarv  10.  1944. 
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ADJUSTMENTS  TO  NET  ESTATE 

Net  estate  for  basic  tax  as  disclosed  by  return $(  31,184.99) 

Additions   to   value   of   net    estate    and 
decreases  in  deductions : 

Jointly  owned  property  $76,942.35 

Miscellaneous  administration 

expenses      500.00  77,442.35 

Net  estate  for  basio  tax  as  adjusted $  46,257.36 

Net  estate  for  additional  tax  as  adjusted  $  86,257.36 

EXPLANATION  OF  CHANGES 

Jointly  owned  property                               Returned  Determined 

Item  1  $15,000.00  $  30,000.00 

Item  2  27,500.00  55,000.00 

Item  3  9,000.00  18,000.00 

Forwarded    $51,500.00  $103,000.00 

Returned  Determined 

Brought  forward  $51,500.00  $103,000.00 

Item  4  5,500.00  11,000.00 

Item  5  0.00  7,262.05 

Item  6  10,975.58  21,951.37 

Item  7  704.51  1,409.02 

Item  8  1,000.00  2,000.00 

Total    $69,680.09  $146,622.44 

Difference   $  76,942.35 

The  whole  value  of  each  of  the  above-described 
items  are  included  in  the  gross  estate  under  the 
provisions  of  Section  811(e)  of  the  Internal  Rev- 
enue Code  as  amended  by  Section  402(b)  of  the 
Revenue  Act  of  1942. 

Miscellaneous  administration  expenses 

Item    (A)    $     250.00  $           0.00 

Item    (B)    250.00  0.00 

Difference   500.00 
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Item  (A)  is  disallowed,  inasmuch  as  legal  services 
in  connection  with  the  termination  of  joint  tenancy 
are  not  properly  deductible  under  the  provisions  of 
section  81.32  of  Regulations  105. 

Item  (B)  is  disallowed,  as  it  has  not  been  shown 
whether  this  fee  has  been  or  will  be  paid. 

COMPUTATION  OF  ESTATE  TAX 

Returned     Determined 

Gross  estate  for  basic  tax..$  69,680.09     $146,622.44 

Deductions   100,865.08       100,365.08 


Net  estate  for  basic  tax $  31,184.99     $  46,257.36 

Net  estate  for  additional 

tax   $     8,815.01     $  86,257.36 

Gross  basic  tax  $       462.57 

Credit  for  estate  and 

inheritance   tax   0.00 


Net  basic  tax  $      462.57 

Total  gross  taxes  (basic  and 

additional )    $  16,852.06 

Gross  basic  tax  462.57 


Net  additional  tax 16,389.49 


Total  net  basic  and  additional  taxes $16,852.06 

Total  tax  payable  $16,852.06 

Estate  tax  assessed: 

Original,  list  August  1943; 

P.  103,  L.  6 417.05 

Deficiency  $16,435.01 
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Upon  receipt  of  a  waiver,  or  upon  the  expiration 
of  90  days  from  tlie  date  of  this  letter,  if  a  petition 
is  not  iiled  with  The  Tax  Court  of  the  United  States, 
$16,064.95  of  the  deficiency  will  be  assessed. 

As  the  balance  of  the  deficiency  may  be  eliminated 
by  credit  for  State  estate,  inheritance,  legacy,  or 
succession  taxes,  opportunity  will  be  accorded  for 
the  submission  of  the  evidence  required  by  section 
81.9  of  Regulations  105.  If  after  a  reasonable  time 
the  evidence  is  not  filed,  the  balance  of  the  defi- 
ciency will  be  assessed.  Please  advise  when  the  credit 
evidence  may  be  expected. 

Filed  August  14,  1944.  [12] 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits  and  denies  as  fol- 
lows : 

1  and  2.  Admits  the  allegations  contained  in 
paragraphs  1  and  2  of  the  petition. 

3,  Admits  that  the  tax  in  controversy  is  estate 
tax;  denies  the  remainder  of  the  allegations 
contained  in  paragraph  3  of  the  petition. 
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4.  Denies  the  allegations  of  error  contained  in 
paragraph  4  of  the  petition. 

5.  Denies  the  allegations  contained  in  subpara- 
graphs (a)  to  (f),  inclusive,  of  paragraph  5 
of  the  petition. 

6.  Denies  each  and  every  allegation  contained 
in  the  petition  not  hereinbefore  specifically 
admitted  or  denied.  [13] 

Wherefore,  it  is  prayed  that  the  determination 
of  the  Commssioner  be  approved. 

/s/  J.  P.  WENCHEL,     ECC, 
Chief  Counsel, 

Bureau  of  Internal 
Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 

EARL  C.  CROUTER, 

B.  M.  COON, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

BMC/mm/9/9/44. 

Received  and  filed  Sept.  21,  1944. 
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[Title  of  Tax  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  OPINION 

Promulgated  May  6,  1947 
Decedent  and  his  spouse,  residing  in  a  community 
property  state,  held  property  as  joint  tenants  at 
the  time  of  the  decedent's  death.  The  entire  value 
of  such  joint  property  is  includable  in  the  gross 
estate  of  the  decedent,  except  such  proportion 
thereof  as  may  be  shown  to  have  originally  be- 
longed to  the  surviving  spouse  or  acquired  by  the 
surviving  spouse  for  a  full  and  adequate  considera- 
tion in  money  or  money's  worth. 

Where  a  portion  of  the  consideration  for  such 
jointly  held  property  was  furnished  by  the  surviv- 
ing spouse  from  funds  in  which  her  personal  earn- 
ings and  separate  property  have  been  comingled 
with  community  property  and  there  is  no  evidence 
as  to  what  portion  of  the  consideration  furnished 
represented  compensation  for  personal  services  of 
her  separate  property,  no  proportion  has  been 
shown  to  have  originally  belonged  to  the  surviving 
spouse  or  to  have  been  acquired  by  her  for  a  full 
and  adequate  consideration  in  money  or  money's 
worth  within  the  intendment  of  the  statute. 

Ralph  W.  Smith,  Esq.,  and  John  Moore  Robin- 
son, Esq.,  for  the  petitioner. 

H.  A.  Melville,  Esq.,  for  the  respondent.  [15] 

This  case  involves  a  deficiency  in  Federal  estate 
tax  determined  by  the  respondent  in  the  amount  of 
$16,435.01.  The  case  was  submitted  on  documentary 
evidence  and  oral  testimony. 
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The  question  presented  is  whether  decedent's 
wife,  as  surviving  joint  tenant  wdth  decedent,  in 
a  community  property  state,  made  any  contribu- 
tions to  the  property  jointly  owned  at  the  time  of 
decedent's  death,  which  contributions  should  be 
excluded  from  the  gross  estate  of  the  de<?edent  under 
Section  811  of  the  Internal  Eevenue  Code  as 
amended  by  the  Revenue  Act  of  1942. 

Findings  of  Fact 

The  petitioner,  Louise  Seeley  (formerly  Louise 
Heidt),  is  the  duly  appointed  and  qualified  ex- 
ecutrix of  the  estate  of  Joseph  H.  Heidt,  who  died 
November  22,  1942,  at  the  age  of  99  years  and  11 
days.  At  the  time  of  his  death  the  decedent  was  a 
resident  of  North  Ridge,  California.  The  Federal 
estate  tax  return,  form  706,  was  filed  June  14,  1943, 
with  the  collector  of  internal  revenue  for  the  sixth 
district  of  California  by  his  widow,  who  had  re- 
married and  was  then  Mrs.  Louise  Seeley,  as  sur- 
viving joint  tenant. 

The  decedent,  Joseph  H.  Heidt,  and  Louise  Weise 
were  married  in  1893,  at  which  time  he  was  about 
50  years  of  ago  and  she  was  18  years  of  age.  At 
all  times  subsequent  to  their  marriage  they  resided 
in  the  State  of  California  until  the  decedent's  death. 

At  the  time  of  their  marriage  the  decedent  owned 
no  real  estate  or  personal  property,  other  than  his 
personal  effects,  and  after  his  marriage  he  did  not 
acquire  any  property  by  gift,  devise  or  inheritance 
except  about  $1,000  which  his  wife  gave  him  to  start 
in  business. 
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The  decedent,  \Yith  the  $1,000  given  him  by  his 
wife,  started  in  the  business  of  dealer  in  produce. 
He  started  in  a  store  at  the  Angel's  Flight  and  then 
opened  a  small  stall  in  Central  Street  Market.  He 
specialized  in  potatoes  [16]  and  onions  and  became 
known  as  the  "Potato  King."  He  leased  ground 
to  plant  potatoes  and  onions  in  California  and 
Idaho.  His  business  was  successful  and  he  made  a 
great  deal  of  money,  but  due  to  market  fluctuations 
he  went  broke  three  times  during  his  business 
career,  but  never  went  into  bankruptcy.  His  busi- 
ness was  speculative  and  he  sometimes  bought  prop- 
erty and  had  the  title  put  in  the  joint  names  of  him- 
self and  his  wife.  Their  bank  accounts  were  also 
kept  in  their  joint  names.  On  several  occasions 
he  told  his  wife  that  if  anything  happened  to  him 
he  wanted  everything  to  go  to  her.  It  was  also 
understood  that  if  anything  happened  to  her  every- 
thing would  go  to  him.  Decedent  continued  in 
business  until  1934  when  he  retired  at  the  age  of  91. 

During  their  entire  married  life  decedent  sup- 
ported his  wife  and  paid  all  of  their  living  expenses 
from  his  earnings. 

The  decedent  was  never  engaged  in  the  real  estate 
business. 

Shortly  after  her  marriage  decedent's  wife  en- 
gaged in  the  real  estate  business  and  was  very 
successful.  She  bought  and  sold  real  estate,  built 
houses  and  apartment  houses  and  hotels  and  fur- 
nished, managed  and  operated  them.  A  part  of 
the  time  she  had  a  real  estate  license,  but  most  of 
the  time  she  did  not.     She  had  about  $1,500  when 
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she  was  married.     A  part  of  this,  approximately 
$1,000,   she   gave  to  her  husband  to   start   in  the 
marketing  business.     About  two  months  after  her 
marriage  her  parents  gave  her,  as  a  wedding  pres- 
ent, a  deed  to  a  house  and  lot  in  Colton,  California. 
This  Colton  house  was  traded  for  a  store  at  Angel's 
Flight   on    South    Broadway,   Los   Angeles.      This 
property  was  sold  and  with  a  part  of  the  proceeds 
she  bought  a  lot  in  Boyles  Heights  upon  which  she 
built  a  four  room  cottage.     In  the  construction  of 
the  cottage  she  received  a  gift  from  her  father  of 
$400  and  $800  from  her  mother.     She  subsequently 
sold  the   Boyles   Heights   property   and   bought   a 
house  on  Washington  Street.     This  property  was 
sold  and  petitioner  bought  a  place  on  Euth  Avenue, 
on  which  was  [17]  located  an  old  house.    She  moved 
the  house  and  built  Boyle  Apartments.     She  fur- 
nished the  apartment  house   (12  apartments)   and 
operated  it  for  about  four  years,  then  sold  the  fur- 
niture and  leased  the   building.     Decedent's   wife 
continued   her   real   estate    operations    during   her 
marriage  with  decedent. 

At  the  death  of  the  decedent  there  were  8  items 
of  property  held  jointly  by  the  decedent  and  his 
surviving  spouse.  These  8  items  were  reported 
under  Schedule  E  of  the  estate  tax  return  and,  with 
the  exception  of  item  5  (which  was  excluded  with 
the  notation  that  "Decedent  furnished  nothing  to- 
wards the  acquisition  of  this  item"),  were  included 
in  the  gross  estate  at  one-half  their  value,  decedent 
claiming  one-half  interest  therein.  The  following 
facts  concerning  these  items  appear  in  the  record. 
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One 

This  property,  known  as  North  Ridge  Ranch,  was 
bought  by  the  decedent  for  approximately  $28,000 
and  held  in  joint  tenancy  by  decedent.  The  down 
payment  on  the  property  was  made  with  money 
which  he  borrowed  from  a  friend.  Decedent's  wife 
then  sold  property,  which  she  had  acquired  in  Palm 
Springs,  for  $9,000  and  gave  the  money  to  the  de- 
cedent to  pay  back  the  borrowed  purchase  money. 
The  Palm  Springs  property  which  stood  in  her 
name  originally  consisted  of  a  house  and  two  lots 
which  cost  about  $4,500.  Decedent's  wife  bought 
it  with  cash  accumulated  from  different  properties 
which  had  been  sold  and  built  two  houses  on  the 
lots.  The  North  Ridge  Property  was  sold  after 
decedent's  death  for  $30,000. 

Two 

This  property,  held  in  joint  tenancy  by  decedent 
and  his  wife,  consisted  of  two  apartment  houses 
located  at  Dunsmere  and  Eighth  Streets  in  Los 
Angeles,  California.  It  was  acquired  by  the  de- 
cedent for  cash  (derived  from  profits  from  different 
trades  made  by  the  decedent  and  his  wife)  about  10 
or  12  years  before  the  decedent  died.  It  was  sold 
after  decedent's  death  for  $55,000.  [18] 

Three 

This  property,  held  in  joint  tenancy  by  decedent 
and  his  wife,  consisted  of  two  houses,  one  five- 
room  and  the  other  four  room,  on  Sunset  Place  (or 
Sunset  Park)   acquired  about  15  years  before  de- 
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cedent's  death.  The  decedent  paid  $12,000  to  $14,- 
000  for  one  property  and  decedent's  wife  |iaid  about 
$15,000  for  the  other  ^^'ith  money  acquired  by  work- 
ins:  i'-nd  accunudated  from  real  estate  transactions. 
The  Property  was  sold  after  the  decedent's  death 
for  $18,000. 

Four 

This  jjroperty,  which  was  used  by  the  decedent 
and  his  wife  as  a  home  for  a  time,  is  located  on 
El  Camino  in  Beverly  Hills.  It  was  acquired  by 
the  decedent  who  took  a  mortgage  on  the  property 
as  security  for  a  loan.  The  property  was  held  by 
decedent  and  his  wife  as  joint  tenants. 

Five 

This  property  was  located  on  Ruth  Avenue  and 
known  as  the  Elmo  Hotel.  It  was  built  by  decedent, 
and  first  rented,  then  sold,  by  the  decedent  to  a 
Japanese  who  gave  a  joint  promissory  note  to  de- 
cedent and  his  wife  secured  by  a  deed  of  trust. 
Decedent's  widow  did  not  know  the  number  of 
rooms  or  what  its  cost  was. 

Six 

The  property  involved  in  this  item  consisted  of 
a  joint  bank  account  in  The  Bank  of  America  in 
the  amount  of  $21,951.37,  some  of  which  was  de- 
posited by  decedent  and  some  by  his  wife.  At  the 
time  of  decedent's  death  approximately  $10,000  of 
the  amount  in  the  joint  account  had  been  deposited 
by  decedent's  wife.     The  money  so  deposited  came 
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from  rents  from  different  buildings  and  apartments. 
Decedent's  wife  deposited  all  the  funds  from  the 
business  transactions  which  she  made  in  this  joint 
account.  [19] 

Seven 

The  property  involved  in  this  item  was  $1,409.02 
deposited  in  the  California  Bank,  9941  Wilshire 
Boulevard,  Beverly  Hills,  to  the  joint  account  of 
decedent  and  his  wife.  The  money  was  deposited 
by  the  decedent  and  came  from  the  sale  of  different 
properties  which  had  been  accumulated. 

Eight 

The  property  involved  in  this  item  consisted  of 
20  United  States  defense  bonds  of  a  par  value  of 
$2,000  which  had  been  purchased  by  the  dec-edent 
with  his  own  funds.  They  were  put  in  the  joint 
names  of  the  decedent  and  his  wife. 

In  computing  the  deficiency  here  in  question  the 
respondent  included  ui  the  gross  estate  the  full 
value  of  all  eight  items  of  jointly  owned  property 
set  out  above. 

In  addition  to  the  jointly  owned  property  which 
was  reported  in  the  estate  tax  return,  the  surviving 
spouse  (decedent's  wife)  owned  considerable  prop- 
ei*t\-,  both  real  and  personal,  which  stood  in  her 
own  name  and  was  not  included  in  the  estate  tax 
return. 
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Opinion 

Harlan,  Judge :  The  respondent  contends  that  the 
petitioner  has  failed  to  prove  that  any  amount  was 
contributed  by  the  surviving  spouse  to  the  8  items 
of  jointly  held  property  set  out  in  our  findings  of 
fact  and,  therefore,  having  failed  to  meet  her  statu- 
tory burden  of  proof,  the  entire  [20]  value  of  such 
properties  at  the  time  of  decedent's  death  must  be 
included  in  the  gross  estate  under  section  811  (e) 
of  the  Internal  Revenue  Code,  as  amended,  by  sec- 
tion 402  of  the  Revenue  Act  of  1942.1 


igec.  811.     Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time 
of  his  death  of  all  property,  real  or  personal,  tangi- 
ble  01'   intangible,   wherever   situated,   except   real 

property    situated    outside    of    the    United    States. 
*  *  *  *  *  *  * 

(e)     Joint  and  Community  Interests. 

(1)  Joint  interest — To  the  extent  of  the  in- 
terest therein  held  as  joint  tenants  by  the  de- 
-cedent  and  any  other  person,  or  as  tenants 
by  the  entirety  by  the  decedent  and  spouse,  or 
deposited,  with  any  person  carrying  on  the 
banking  business,  in  their  joint  names  and  pay- 
able to  either  or  the  survivor,  except  such  part 
thereof  as  may  be  shown  to  have  originally  be- 
longed to  such  other  person  and  never  to  have 
been  received  or  acquired  bv  the  latter  from 
the  decedent  for  less  than  an  adequate  and  full 
consideration  in  money  or  money's  worth:  Pro- 
vided, That  where  such  property  or  any  part 
thereof,  or  part  of  the  consideration  with  which 
such  property  was  acquired,  is  shown  to  have 
been  at  any  time  acquired  by  such  other  person 
from  the  decedent  for  less  than  an  adequate 
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The  petitioner  contends  that  the  surviving  spouse 
contributed  to  the  acquisition  of  the  jointiv  held 
properties  certain  funds  that  were  acquired  as  the 
result  of  her  personal  services  and  the  investment 
and  reinvestment  of  her  separate  property.  She 
especially  contends  that  the  surviving  spouse  fur- 
nished all  the  consideration  for  Item  1,  the  North 
Ridge  Ranch  and  Item  5,  the  joint  note  from  the 
Japanese,  and,  therefore,  the  value  of  these  items 

and  full  consideration  in  money  or  money's 
worth,  there  shall  be  excepted  only  such  part 
of  the  value  of  such  property  as  is  propor- 
tionate to  the  consideration  furnished  by  such 
other  person:  Provided  further,  That  where 
any  property  has  been  acquired  by  gift,  bequest, 
devise,  or  inheritance,  as  a  tenancy,  by  the  en- 
tirety by  the  decedent  and  spouse,  then  to  the 
extent  of  one-half  of  the  value  thereof,  or, 
where  so  acquired  by  the  decedent  and  any 
other  person  as  joint  tenants  and  their  interests 
are  not  otherwise  specified  or  fixed  by  law, 
then  to  the  extent  of  the  value  of  a  fra<*tionaI 
part  to  be  determined  by  dividing  the  value  of 
the  property  by  the  number  of  joint  tenants. 

(2)  Community  interests — To  the  extent  of 
the  interest  therein  held  as  community  prop- 
erty by  the  decedent  and  surviving  spouse 
under  the  law  of  any  State,  Territory,  oi'  pos- 
session of  the  United  States,  or  any  foreign 
country,  except  such  i3art  thereof  as  may  be 
shown  to  have  been  received  as  compensation 
for  personal  services  actually  rendered  by  the 
surviving  spouse  or  derived  originally  from 
such  compensation  or  from  separate  property 
of  the  surviving  spouse.  In  no  case  shall  such 
interest  included  in  the  gross  estate  of  the  de- 
cedent be  less  than  the  value  of  such  part  of 
the  community  propertv  as  was  subject  to  the 
decedent's  power  of  testamentaiy  disposition. 
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should  be  excluded  from  the  gross  estate  of  the 
decedent  in  their  entirety.  As  to  the  remaining 
items  in  dispute  the  petitioner  contends  they  were 
acquired  either  from  the  separate  property  of  the 
survivmg  spouse  or  from  the  commimity  property 
derived  or  acquired  through  the  personal  efforts 
of  the  surviving  spouse  and,  therefore,  at  least  one- 
half  thereof  should  be  excluded  from  the  gross 
estate  since  not  to  exceed  one-half  v/as  subject  to 
the  testamentary  disposition  of  the  decedent. 

The  merit  of  these  contentions  cannot  be  accu- 
rately appraised  without  some  inquiry  as  to  the 
nature  of  the  consideration  furnished  by  either 
spouse  for  their  respective  interests  in  the  jointly 
held  property. 

The  question  resolves  itself  into  one  of  fact  and 
the  evidence  before  us  is,  in  the  most  part,  very 
unsatisfactory.  This  situation  is  due  primarily  to 
the  fact  that  the  principal  witness  was  somewhat 
advanced  in  years  and  the  transactions  involved 
covered  a  period  of  almost  fifty  years,  a  situation 
that  would  tax  the  memory  of  any  witness.  In  our 
findings  we  have  included  the  facts  that  appear 
from  the  record  as  a  whole.  Apparent  inconsistent 
statements  have  been  resolved  in  the  light  of  the 
whole  record  and  all  the  surrounding  circumstances. 

In  determining  whether  the  petitioner  has  met 
her  burden  of  proof  we  must  keep  in  mmd  the 
requirements  of  the  statute  under  which  the  ques- 
tion here  [22]  arises.  Section  811  (e)  (1),  I.  R.  C, 
as  amended  by  the  1942  Act,  requires  that  there  shall 
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be  included  in  the  gross  estate  for  estate  tax  pur- 
poses the  entire  value  of  property  held  by  the  dece- 
dent and  any  other  person  as  joint  tenants,  except 
such  part  thereof  "as  may  be  shown"  to  have  orig- 
inally belonged  to  such  other  person  or  acquired 
from  the  decedent  for  an  adequate  and  full  con- 
sideration in  money  or  money's  worth. 

In  1942  Congress  adopted  the  amendment  to  Sec- 
tion 811  of  the  Internal  Revenue  Code,  section  811 
(e)  (2),  designed  to  eliminate  what  was  believed 
to  be  an  unequal  distribution  of  the  tax  burdens  of 
estate  taxes  and  to  apply  to  community  property 
the  principles  of  estate  taxes  which  had  already 
been  applied  to  other  forms  of  joint  ownership  on 
the  death  of  either  of  the  joint  owners.  See  Fer- 
nandez vs.  Weiner,  326  U.  S.  340,  350.  The  amend- 
ment included  in  the  gross  estate  all  of  the  interest 
held  as  community  property  by  decedent  and  the 
surviving  spouse,  "except  such  part  thereof  as  may 
be  shown  to  have  been  received  as  compensation  for 
personal  services  actually  rendered  by  the  surviv- 
ing spouse  or  derived  originally  from  such  compen- 
sation or  from  separate  property  of  the  surviving 
spouse."  Obviously,  under  the  amendment  pi'operty 
"excepted"  as  compensation  for  personal  services 
actually  rendered,  or  acquired  by  such  compensa- 
tion is  treated  as  having  been  received  or  acquired 
for  "an  adequate  and  full  consideration  in  money 
or  money's  worth,"  as  used  in  Section  811  (e)  (1), 
applicable  to  joint  tenancies. 
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The  decedent  and  his  wife  were  married  in  Cali- 
fornia and  resided  there  until  his  death.  Under  the 
laws  of  that  state,  sections  162  and  163  Civil  Code 
of  California,  1941  Edition,  all  property  of  either 
spouse  owned  before  marriage  and  that  acquired 
thereafter  by  gift,  bequest,  devise  or  descent,  with 
[23]  the  rents,  issues  and  profits  thereof,  is  his  or 
her  separate  property  and  all  other  property  ac- 
quired after  marriage  by  either  spouse  while  dom- 
iciled in  tlie  state  is  community  property  with  cer- 
tain limitations  not  material  here,  section  164,  C.  C. 
C.  Under  the  laws  of  that  state,  section  161  C.  C.  C, 
a  husband  and  wife  may  also  hold  pro|)erty  as  joint 
tenants,  and  such  property  may  consist  of  com- 
munity property  transferred  to  themselves  when 
expressly  declared  in  the  transfer  to  be  a  joint 
tenancy. 

It  is  obvious,  therefore,  that  where  a  husband  and 
wife,  in  the  state  of  California,  acquire  property  as 
joint  tenants  the  consideration  paid  therefor  may 
consist  of  community  property  (which  may  include 
compensation  for  personal  services),  the  separate 
property  of  either  or  both  spouses,  or  part  commu- 
nity property  and  part  separate  property. 

The  applicable  regulations  are:  Regulation  105, 
Section  81.22  as  amended  by  T.  D.  5239  C.  B.  1943, 
p.  1085,  but  Cf.  the  rule  previously  applicable  as 
briefly  stated  in  Estate  of  Paul  M.  Vandenhoeck,  4 
T.  C.  125.  Section  81.22,  as  amended,  of  the  above 
Regulations  provides  in  part,  as  follows: 
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For  the  purpose  of  determining  the  taxable 
portion  in  accordance  with  the  above  rules  in 
the  gross  estate  of  decedent  who  died  after  Oc- 
tober 21,  1942,  where  the  joint  tenancy  or  ten- 
ancy by  the  entirety  was  created  by  the  transfer 
of  property  held  as  community  property  by 
such  decedent  and  his  spouse  such  decedent  is 
considered  as  the  original  owner  of  all  of  the 
community  property  so  transferred,  except  such 
part  thereof  as  may  be  shown  to  have  been  re- 
ceived as  compensation  for  personal  services 
rendered  by  his  spouse  or  derived  originally 
from  such  compensation  or  from  such  separate 
property  of  such  spouse.  Thus,  if  in  the  case  of 
a  decedent  who  died  after  October  2],  1942, 
property  held  as  community  property  by  such 
decedent  and  his  spouse  was  transferred  to 
themselves  as  joint  tenants  or  as  tenants  by  the 
entirety,  the  entire  value  of  such  pi'operty  at 
the  time  of  decedent's  death  is  includable  in 
his  gross  estate  with  the  exception  stated  in  the 
preceding  sentence.  With  respect  to  the  mean- 
ing of  property  derived  originally  from  such 
compensation  or  from  separate  property  of  the 
spouse  and  to  the  identification  required,  see 
section  81.23.  [24] 

The  purpose  of  the  foregoing  amendment  to  Sec- 
tion 81.22  of  Regulation  105  was  to  bring  it  in  har- 
mony with  Section  81.23  relating  to  the  inclusion 
in  decedent's  estate  of  community  property  owned 
at  the  time  of  his  death  as  provided  in  Section  P11 
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(e)  (2),  I.  R.  C,  enacted  in  tlie  Revenue  Act  of 
1942.  The  regulation  above  set  out  is  thus  attempt- 
ing to  correlate  the  rules  governing  property  held 
jointly  or  by  the  entirety  with  the  "Federal  Tax 
Law"  of  community  ownership.  For  example,  if 
community  property  is  attributable  solely  to  the 
earnings  or  separate  property  of  the  husband,  who 
predeceases  his  spouse  the  entire  property  is  now 
iJl(3ludable  in  his  gross  estate.  The  regulations  add 
that  if  the  spouses  transform  their  community  own- 
■ei-rship  into  a  joint  tenancy,  the  entire  property  is 
also  taxed  as  part  of  the  husband's  estate. 

Ill  other  words,  the  wife's  former  interest  in  the 
community  property  is  not  regarded  as  property 
originally  belonging  to  her.  Decedent  died  Novem- 
ber 22,  1942.  Therefore  Section  81.22,  Regulation 
105  as  amended,  quoted  above  is  applical)le  to  this 
proceeding.  So  far  as  we  can  see  it  is  a  reasonable 
regulation  and  we  shall  therefore  endeavor  to  apply 
it  to  the  facts  as  detailed  in  our  findings  of  fact. 
It  is  obviously  necessary  that  the  taxpayer  identify 
the  proportion  of  joint  property  which  he  seeks  to 
exclude  from  the  [25]  gross  estate  as  derived  orig- 
inally from  "compensation  for  personal .  services 
actually  performed"  or  from  "separate  property" 
if  the  intendment  of  the  statute  is  to  be  carried  out. 

It  is,  therefore,  incumbent  on  petitioner  to  show 
that  the  portion  of  the  consideration  furnished  by 
the  surviving  spouse  for  the  joint  property  which 
she  seeks  to  exclude  from  decedent's  gross  estate 
was  derived  from  compensation  for  personal  serv- 
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ices  actually  rendered  by  the  surviving  spouse  or 
from  her  separate  property  in  order  to  bring  the 
claimed  exclusion  within  the  statute. 

The  record  shows  that  the  decedent  owned  no 
property  at  the  time  of  his  marriage,  and  that  he 
acquired  no  property  thereafter  by  gift,  devise  or 
inheritance.  It  is  presumed,  therefore,  that  all  of 
the  property  he  acquired  during  marriage  was  com- 
munity property.  The  decedent's  wife  on  the  other 
hand  had  about  $1,500  when  she  was  mairied  and 
received  thereafter,  as  a  wedding  present  from  her 
parents,  the  house  in  Colton,  and,  somewhat  later, 
gifts  aggregating  $1,200.  This  was  her  separate 
property.  Of  the  $1,500,  $1,000  was  advanced  to  her 
husband,  the  decedent,  to  start  in  business,  and  the 
balance  of  her  separate  property  was  used  for  house- 
hold decorations  and  to  acquire  real  estate.  There- 
after by  trading,  buying,  building  and  renting  real 
property  and  by  investing  accumulated  profits,  de- 
cedent's wife  acquired  considerable  property,  some, 
of  which  was  carried  in  her  own  name  and  some  of 
which  was  in  the  joint  names  of  herself  and  the  de- 
cedent, but  all  of  it  so  commingled  that  it  is  impos- 
sible from  the  evidence  to  trace  either  her  :separate 
property  or  that  acquired  by  personal  services.  [26] 

It  is  true  that  as  to  items  1,  3  and  6,  we  haye 
found  that  decedent's  wife  made  contributions  in  the 
respective  amoimts  of  $9,000,  $15,000  and  $10,000., 
It  may  be  that  if  we  were  concerned  only  with  a 
joint  tenancy  in  a  non-community  property  state 
the  evidence  before  us  would  be  sufficient  to  meet 
petitioner's  burden  of  proof  as  to  these  items.    Cf. 
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Richardson  vs.  Helvering,  80  Fed.  (2d)  548,  and  see 
Berkowitz  vs.  Commissioner,  108  Fed.  (2d)  319.  In 
the  latter  case  the  Court  held  that  it  was  the  own- 
ership of  profits  that  was  the  controlling  question 
and  that  there  was  an  agreement  to  share  profits. 
In  the  instant  case  the  profits  from  the  efforts  of 
both  decedent  and  his  wife  were  the  community 
property  of  both.  Only  a  portion  of  it,  i.  e.,  the  part 
that  is  shown  to  be  derived  from  personal  services 
actuall}^  rendered,  is  to  be  considered  to  represent 
*' money  or  money's  worth"  within  the  meaning  of 
section  811  (e)   (1). 

As  to  item  1,  the  record  shows  that  the  $9,000 
which  the  surviving  spouse  contributed  to  the  pur- 
chase of  the  North  Ridge  Ranch  was  the  price  re- 
ceived for  the  Palm  Springs  property.  But  the 
Palm  Springs  property  had  been  bought  with  cash 
accumulated  from  profits  from  the  sale  of  different 
properties,  some  of  which  had  apparently  been  held 
by  the  decedent  and  some  by  the  surviving  spouse. 
There  is  no  evidence  that  any  part  of  such  consider- 
ation was  derived  from  compensation  for  personal 
services  actually  rendered  by  the  surAdving  spouse 
or  from  her  separate  property.  The  same  situation 
existed  as  to  item  3,  except  it  appears  that  some 
part  of  the  purchase  price  represented  personal 
services.  The  surviving  spouse  testified  that  the 
money  was  accumulated  from  real  estate  transac- 
tions '''and  I  worked."  But  there  is  no  evidence 
as  to  what  part  of  the  $15,000  which  she  paid  for 
one  of  the  properties  represented  [27]  compensation 
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for  personal  services  and  what  part  represented 
accumulations  from  real  estate  transactions.  Item 
6  was  a  joint  bank  account  in  the  amount  of  $21,- 
951.37.  The  surviving  spouse  testified  that  she  had 
approximately  $10,000  of  her  own  funds  deposited 
in  this  account.  But  here  against  there  is  no  evi- 
dence that  any  part  of  such  funds  represented 
compensation  for  personal  services  actually  ren- 
dered or  the  separate  property  of  the  surviving 
spouse.  The  surviving  spouse  testified  that  it  came 
from  rents  and  represented  accumulated  profits 
from  business  transactions  which  would  be  com- 
munity property  includible  in  the  gross  estate,  Fer- 
nandez vs.  Wiener,  supra,  unless  shown  to  come 
within  the  statutory  exception.  As  to  items  1,  3 
and  6,  petitioner  has  not  shown  that  she  is  entitled 
to  the  exception  claimed  under  section  811  (e)  (1) 
of  the  Internal  Revenue  Code.  To  allow  an  excep- 
tion from  the  gross  estate  under  section  811  (e) 
(1)  of  community  property  includible  therein  under 
811  (e)  (2)  would  open  up  a  field  of  tax  evasion 
which,  in  our  judgment,  would  defeat  the  veiy  pur- 
pose of  section  811  (e)  (2). 

As  to  Items  2,  4,  5,  7  and  8  the  petitioner  has  not 
clearly  shown  that  the  surviving  spouse  furnished 
any  of  the  consideration  for  the  property  involved. 
Certainly  there  is  no  direct  evidence  that  it  was  pur- 
chased, either  in  whole  or  in  part  by  her  separate 
property  or  her  personal  earnings.  Much  of  the  evi- 
dence is  vague  and  uncertain  but  there  is  evidence 
that  all  of  these  items  were  purchased  or  acquired 
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by  the  decedent  and  put  in  the  joint  names  of  him- 
self and  wife  in  order  that  the  property  would,  upon 
the  death  of  either,  go  to  the  survivor. 

It  is  true  that  decedent's  wife  performed  services 
in  connection  with  the  transactions  in  real  estate 
which  she  carried  on  and  that  she  invested,  shortly 
after  her  marriage,  separate  property  of  the  approx- 
imate value  of  $1,200,  but  it  is  also  true  that  at  the 
time  of  the  decedent's  death  she  owned  and  carried 
in  her  name  considerable  property,  both  real  and 
personal,  which  was  [28]  not  included  in  the  estate 
tax  return.  Whether  or  not  this  property  repre- 
sented her  personal  services  or  the  original  invest- 
ment of  her  separate  property  does  not  appear. 
There  is,  however,  no  evidence  in  the  record  that  she 
received  any  property  by  gift,  devise  or  descent 
after  the  house  and  $1,200  given  her  by  her  parents 
about  the  time  of  her  marriage,  as  set  out  in  our 
findings  above,  and  there  is  no  evidence  of  the  value 
of  the  property  which  she  held  in  her  name  at  tlie 
time  of  decedent's  death. 

Ux^on  the  whole  record  we  find  that  the  petitioner 
has  failed  to  show  that  any  part  of  the  value  of  the 
eight  items  of  jointly  held  property  in  question 
should  be  excluded  from  the  gross  estate  of  the 
decedent  on  account  of  consideration  furnished  by 
the  surviving  spouse.  The  determination  of  the 
respondent  is  therefore  approved. 

Reviewed  by  the  Court. 

Decision  will  be  entered  for  the  respondent. 

[Seal]  [29] 
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Murdock,  J.,  dissenting:  A  portion  of  the  value 
of  items  one,  three,  and  six  should  be  excluded  from 
the  decedent's  gross  estate  because  the  findings  show 
that  parts  of  those  jointly  held  properties  originally 
belonged  to  the  surviving  spouse  as  a  result  of  her 
personal  efforts  and  had  not  been  received  or  ac- 
quired by  her  from  the  decedent.  There  has  been 
no  failure  of  proof  as  to  those  parts  and  an  alloca- 
tion could  easily  be  made.  Cf.  Cohen  vs.  Commis- 
sioner, 39  Fed.  (2d)  540. 

Van  Fossan  and  Leech,  JJ.,  agree  with  this  dis- 
sent. 

[Seal]  [30] 


The  Tax  Court  of  the  United  States 

Docket  No.  5802 

ESTATE    OF    JOSEPH    H.    HEIDT,    Deceased, 
LOUISE  SEELEY,  Executrix, 

Petitioner, 
vs. 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Findings  of  Fact  and  Opinion,  pro- 
mulgated May  6,  1947,  it  is 

Ordered  and  Decided :  That  there  is  a  deficiency 
in  estate  tax  of  |16,435.01. 

/s/   BRYON  B.  HARLAN, 
Judge. 
[Seal] 
Entered  May  6,  1947.  [31] 
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Before  the  Tax  Court  of  the  United  States 
Docket  No.  5802 

In  the  Matter  of  ESTATE  OF  JOSEPH  H. 
HEIDT,  Deceased, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Room  229,  United  States  Post  Office,  Spring,  Tem- 
ple and  Main  Streets,  Los  Angeles,  California, 
June  21,  1946,  11 :00  A.M. 

Before:     Honorable  Eugene  Black,  Judge. 
Appearances : 

John  Moore  Robinson,  Esq.,  650  South  Spring 
Street,  Los  Angeles,  California,  and  Ralph  W. 
Smith,  Esq.,  and  Oliver  O.  Clark,  Esq.,  403  West 
Eighth  Street,  Los  Angeles,  California,  appearing 
on  behalf  of  Estate  of  Joseph  H.  Heidt,  Deceased, 
Petitioner. 

H.  A.  Melville,  Esq.,  (Honorable  J.  P.  Wenchel, 
Chief  Counsel,  Bureau  of  Internal  Revenue),  ap- 
pearing on  behalf  of  the  Commissioner  of  Internal 
Revenue,  Respondent. 

PROCEEDINGS 

The  Clerk:  5802,  Estate  of  Joseph  H.  Heidt, 
deceased. 

The  Court :     You  may  note  your  appearances. 

Mr.  Robinson :  Ralph  W.  Smith,  Oliver  O.  Clark 
and  John  Moore  Robinson  for  Petitioner. 
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Mr.  Melville :     H.  A.  Melville  for  the  Respondent. 

The  Court :  Does  the  attorney  for  the  Petitioner 
desire  to  make  an  opening  statement  of  the  issues  in 
the  case? 

]VIr.  Clark :  Yes,  if  your  Honor  please,  and  prior 
to  making  one,  just  so  that  it  will  be  before  the 
Court  may  I  offer  in  evidence  the  Federal  Estate 
Tax  form  706.  I  understand  that  the  Government 
has  it. 

The  Court:  Very  well.  It  will  be  received  in 
evidence  as  Petitioner's  Exhibit  No.  1. 

Mr.  Melville:  Your  Honor,  may  I  at  this  point 
call  to  your  attention  that  at  the  conclusion  of  the 
decision  in  this  case  Petitioner  is  not  to  get  back 
this  original  return  which  the  Federal  Government 
has,  so  let  it  be  marked  if  your  Honor  please  as  Re- 
spondent's Exhibit  A  or  Exhibit  1. 

The  Court :     Very  well. 

Mr.  Robinson:  We  will  stipulate  that  may  he 
returned  to  the  Respondent. 

The  Court:  Joint  Exhibit  A-1.  Do  you  want  to 
substitute  a  photostate  for  it  ?  [35] 

Mr.  Melville:  Well,  I  have  a  duplicate  of  that 
which  I  can  use  in  briefing.  Yes,  your  Honor,  we 
will  substitute  a  photostatic  copy. 

The  Court:  Very  well.  Permission  is  gi^anted 
to  substitute  a  photostat  copy  and  it  is  received  as 
Joint  Exhibit  A-1. 

(The  tax  form  referred  to  was  marked  and 
received  in  evidence  as  Joint  Exhibit  A-1.) 
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(Testimony  of  Louise  Seeley.) 

Mr.  Melville:  Are  you  now  changing  your  testi- 
mony that  you  were  married  in  1892? 

The  Witness:  Well,  when  that  was  transferred 
to  me. 

Mr.  Melville:  Don't  you  know  when  you  were 
married  ? 

The  Witness:  I  just  don't  quite  remember  at 
the  present  time. 

Q.  (By  Mr.  Clark)  :  I  see  the  date  here,  Mrs. 
Seeley,  showing  that  it  was  recorded  August  11, 
1893,  and  I  will  ask  you  if  that  is  the  deed [42] 

A.     Yes,  that  is  the  deed. 

Q.    which  was  given  to  you 

A.     Yes. 

Q.     by  your  father  and  mother? 

A.  It  was  given  to  me  right  after  I  was  married 
to  Mr.  Heidt. 

Q.     As  a  wedding  gift? 

A.     As  a  wedding  gift,  yes,  my  wedding  present. 

Q.  It  was  right  after  you  were  married  to  Mr. 
Heidt,  about  how  long  after  you  were  married  to 
him?  A.     About  two  months. 

Mr.  Clark:  We  offer  this  in  evidence  as  the 
Petitioner's  exhibit,  in  evidence,  as  Petitioner's 
Exhibit  No.  2. 

Mr.  Melville:  No  objection  providing  I  may 
have  a  copy  of  it,  your  Honor. 

The  Court:     Can  you  furnish  a  copy? 

Mr.  Clark:  Yes,  we  will  furnish  them  with  a 
photostat  copy. 
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(Testimony  of  Louise  Seeley.) 

The  Court:  Veiy  well.  Permission  is  given  to 
substitute  a  photostat  for  Petitioner's  Exhibit  No.  2. 
(The  deed  referred  to  was  marked  and  re- 
ceived in  evidence  as  Petitioner's  Exhibit 
No.  2.) 

Q,  (By  Mr.  Clark)  :  At  the  time  when  were 
married  to  Joseph  H.  Heidt,  [43]  did  you  have  any 
cash?  A.     Yes,  I  did. 

Q.     About  how  much? 

A.     About  $1500.00  or  something  on  that  order. 

Q.     Where  did  you  obtain  that  money? 

A.  Well,  my  dad  gave  it  to  me  and  I  worked 
before  I  was  married,  had  charge  of  hotels  and 
restaurants. 

Q.     And  you  had  saved  it?  A.     I  saved  it. 

Q  Did  Joseph  H.  Heidt  have  any  money  at  the 
time  you  married  him?  A.     Nothing,  no  sir. 

Q.  Did  he  have  any  real  or  personal  property 
other  than  his  purely  personal  effects  like  wearing 
apparel?  A.     No,  sir. 

Q.     You  don't  know? 

A.     No,  sir,  he  didn't  have  any. 

Q.  During  the  lifetime  of  Joseph  H.  Heidt  after 
your  marriage  to  him  did  he  acquire  any  property, 
real  or  personal,  by  inheritance? 

A.     None  at  all. 

Q.  Did  anyone  give  to  him  any  property  either 
real  or  personal  after  your  marriage  and  before  his 
death?  A.     No,    they   didn't. 
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(Testimony  of  Louise  Seeley.) 

Q.  Did  you  after  the  marriage  of  yourself  and 
Joseph  H.  Heidt  [44]  engage  in  any  business? 

A.     I  had  my  own  business,  he  had  his  business. 

Q.     What  business  did  you  engage  in  ? 

A.  I  had  apartments  and  started  apartments  in 
Los  Angeles  and  redecorated,  fully  redecorated,  and 
took  charge  of  them,  took  care  of  them,  was  manager 
and  had  different  buildings,  worked  with  very  many 
properties,  different  buildings  in  town. 

Q.  And  did  you  for  a  time  hold  a  license  as  a 
real  estate  agent  in  this  city?  A.     Yes,  I  did. 

Q.     For  how  long  a  time? 

A.     Not  so  very  long 

Q.     Well,  can  you  approximate  it? 

A.     About  four  or  five  years. 

Q.  During  that  time  did  you  buy  and  sell  prop- 
erty? A.     Yes,  I  did. 

Q.     What  business  did  Mr.  Heidt  engage  in  ? 

A.  Well,  he  was  in  the  market,  3rd  and  Central 
Market,  he  opened  a  market.  He  was  the  first 
market  in  Los  Angeles. 

Q.     Was  he  dealing  in  vegetables? 

A.     Just  potatoes. 

Q.     Just  potatoes  ? 

A.  Potatoes  and  onions,  plantations  of  potatoes 
and  onions.  [45] 

Q.     Potatoes  and  onions,  you  say  ?  A.     Yes. 

Q.  About  when  with  reference  to  the  time  that 
you  and  he  were  married  did  he  begin  that  business? 

A.     Well,  right  shortly  afterwards. 
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(Testimony  of  Louise  Seeley.) 

Q.  Well,  by  shortly,  you  mean  about  how  long- 
afterwards? 

A.  Well,  he  started  right  just  about  four  months 
after  we  were  married. 

Q.     And  he  continued  in  it  up  until  what  lime? 

A.  Until  about  eight  years  before  he  passed 
away. 

Q.     And  he  died  in  what  year  ?  A.     1942. 

Q.  You  say  he  continued  in  that  business  up 
until  about  eight  years  before  he  died? 

A.     Before  he  passed  away,  yes. 

Q.  During  the  eight  years  before  he  died,  did 
he  engage  in  any  other  business?  A.     No. 

Q.  Did  he  at  any  time  fail  while  he  was  engaged 
in  the  business?  A.    Yes,  sir. 

Q.     Twice?  A.     Yes. 

Q.     Do  you  remember  about  when  those  occurred  ? 

A.  Well,  I  could  remember.  All  this  money  is 
lost.  [46]    I  just  couldn't  remember  the  times. 

Q.  Did  you  and  Mr  Heidt  have  an  attorney 
representing  you  in  your  business  matters  during 
that  period  of  time? 

A.  Yes,  Mr.  Bull.  Mr.  Bull  was  our  attorney 
for  years. 

Q.     Ingall  W.  Bull? 

A.     Ingall  W.  Bull. 

Q.  Who  is  now  a  Superior  Court  Judge  in  this 
county  ?  A.     Yes. 

Q.  Will  you  state  to  the  Court  what  you  did 
with  this  money  that  you  had  when  you  were  mar- 
ried to  Mr.  Heidt  and  the  real  property  which  your 
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father  and  mother  gave  to  you  as  shown  by  the 

deed  in  evidence? 

A.  Well,  the  money  that  I  had,  the  property 
that  I  had  that  my  folks  gave  to  me  I  traded  the 
Colton  house  for  a  store.  Angel's  Flight,  South 
Broadway,  then  I  started  in  business  with  the  money 
that  I  had  saved. 

Q.     What  business  did  you  start  in? 

A.  I  gave  him  money  to  start  his  business  in 
there. 

Q.  You  gave  Mr.  Heidt  money  to  start  his  busi- 
ness ?  A.     Yes. 

Q.     And  he  used  it  for  that  purpose? 

A.     Yes. 

Q.  You  say  you  traded  that  home  place  they 
gave  to  you  for  the  property  on  Broadway?  [47] 

A.     Right  on  South  Broadway. 

Q.  Was  that  over  right  by  the  Angel's  Flis^ht 
there  ? 

A.     Yes,  right  at  the  foot  of  the  Angel's  Flight. 

Q.     Was  it  income  property? 

A.     Yes,  a  regular  store. 

Q.     What  did  you  do  with  that  property? 

A.  Well,  I  sold  it,  then  went  out  to  Boyle 
Heights,  it  was  then,  and  I  bought  a  lot. 

Q.     At  the  time  you  sold  it?  A.     Yes. 

Q.     Do  you  remember  how  long  you  kept  it  ? 

A.     I  had  it  about  six  or  seven  months. 

Q.  During  that  time  did  you  receive  some  in- 
come from  it?  A.     No. 


vs.  Com.  of  Internal  Revenue  43 

(Testimony  of  Louise  Seeley.) 

Q.     From  the  store? 

A.     No,  not  very  much,  no. 

Q.     Then  you  did  what  with  that  property  ? 

A.  Then  I  sold  it  and  I  bought  a  lot  in  Boyle 
Heights  and  I  built  a  home  on  there,  a  little  four- 
room  cottage. 

Q.  Do  you  remember  about  how  much  you  got 
for  the  property  when  you  sold  it? 

A.  It  wasn't  very  much.  I  think  about  a  couple 
of  thousand  dollars. 

Q.  All  right.  How  much  did  you  invest  in  the 
lot  and  the  building  of  the  home  in  Boyle  Heights'? 

A.  Well,  the  lot  I  paid  $300.00  for  the  lot,  that 
is  in  Boyle  Heights. 

Q.  How  much  did  you  spend  for  the  improve- 
ment of  it  with  the  home  ? 

A.     Well,  we  built  a  four-room  cottage  on  it. 

Q.     Do  you  remember  about  how  much  it  cost? 

A.  Well,  I  couldn't  tell  you,  because  I  don't 
know  about  the  cost  of  that  little  house. 

Q.  What  moneys  did  you  use  in  buying  that  lot 
and  building  that  home? 

A.  Well,  I  had  some  saved  up  and  my  mother 
gave  me  some  to  help  us  along. 

Q.  Your  mother  gave  you  money?  That  is, 
after  you  were  married?  A.     Yes. 

Q.     About  how  much  money  did  she  give  to  you  ? 

A.  She  gave  me  400  and  my  dad  gave  me  800 
to  pay  for  the  place. 

Q.  That  Avas  built  for  your  home  place  in  Boyle 
Heights,  that  building?  A.     Yes. 
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Q.     What  did  you  do  then  with  the  property? 

A.  Well,  then  I  sold  it  and  bought  one  on  Wash- 
ington Street,  a  place  on  Washington  Street.  [49] 

Q.     The  home  place?  A.     Yes. 

Q.     Do  you  remember  what  you  ]3aid  for  that? 

A.     That  was  $2000.00. 
■  Q.     $2000.00?  A.     Yes. 

Q.  What  moneys  did  you  use  to  pay  for  that 
place  ? 

A.  Well,  I  had  been  working  in  the  meantime. 
I  worked  in  hotels  in  the  meantime. 

Q.  You  say  in  the  meantime  you  had  been  work- 
ing in  a  hotel?  A.     Yes. 

Q.     What  hotel? 

A.  In  Redlands,  took  charge  of  the  Theresa 
Valley  Hotel. 

Q.     How  long  did  you  work  there? 

A.     Oh,  a  couple  of  years. 

Q.     Did  you  get  paid  for  it?  A.     Oh,  yes. 

Q.  Did  you  use  any  of  the  money  in  buying  the 
Washington  place  that  you  obtamed  from  the  sale 
of  your  Boyle  Heights  place?  A.     Yes,  I  did. 

Q.     Then  what  did  you  do  with  that  place  ? 

A.  Well,  I  sold  that  place,  and  then  I  bought 
the  lot,  [50]  the  place  on  Ruth  Avenue,  and  took 
the  old  house  out  and  built  the  Boyle  Apartments 
on.  I  was  going  to  rent  them,  and  I  built  and  fiu'- 
nished  it  and  I  ran  it  for  about  four  years,  then 
I  sold  out  the  furniture  with  the  leases  and  still 
have  that. 
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Q.  Now,  you  say  you  bought  the  lot  and  moved 
a  house  off  of  it  and  built  the  Boyle  Apartments 
on  Ruth  Street  in  this  cityf 

A.  I  took  the  old  house  place  and  just  moved 
it  and  built  the  Boyle  Apartments  there. 

Q.     How  large  were  those  apartments? 

A.     12  apartments. 

Q.  What  moneys  did  you  use  in  buying  that  lot 
and  in  building  the  Boyle  apartments? 

A.  Well,  just  put  in  the  money  I  had.  I  couldn  't 
say  exactly  how  much  money  I  did  use  there,  for  I 
never  kept  track  of  that. 

Q.  Did  you  use  moneys  that  you  had  obtained 
from  the  sale  of  the  property  on  Washington 
Street? 

Mr.  Melville :  I  object  to  that,  your  Honor.  The 
witness  doesn't  have  to  be  led,  and  I  ask  that  counsel 
refrain  from  leading  the  witness. 

The  Court:     Yes,  don't  lead  your  witness. 

Q.  (By  Mr.  Clark)  :  During  that  period,  that 
is,  while  you  were  acquiring  [51]  and  building  the 
Boyle  Apartments  on  Ruth  Street,  were  you  doing 
any  other  work  ? 

A.  No,  I  couldn't,  because  I  took  charge  of  the 
building. 

Q.     And  you  say  you  furnished  it? 

A.     I  furnished  it. 

Q.     All  of  the  apartments? 

A.     All  of  the  apartments,  yes. 

Q.  After  it  was  completed  and  furnished,  who 
operated   it?  A.     Well,    I   operated   it. 
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Q.     You  didn't  lease  it  out? 

A.  No,  not  at  first.  I  ran  it  four  years  before 
I  sold  the  furniture  and  leased  it. 

Q.     You  ran  it  four  years  ? 

A.  Then  I  sold  the  furniture  and  leased  the 
building. 

Q.  Do  you  remember  how  substantial  an  income 
you  obtained  from  the  operation  of  the  apartments  ? 

A.  Well,  it  is  easy  to  explain  that.  I  will  just 
give  you  the  numbers  of  the  apartments  and  the 
rooms,  if  you  wish  me  to. 

Q.  Just  generally,  there  is  no  need  for  so  much 
detail. 

A.  Well,  12  rooms  upstairs,  and  that  w^ould  be 
about  $3.00  a  week,  then  the  apartments  down  stairs, 
about  $40.00  a  month.  There  are  four  apartments 
downstairs.    There  was  one  [52]  was  my  own  I  kept. 

Q.  What  did  you  do  finally  with  the  Boyle 
Apartments  ? 

A.  Well,  I  built  the  Elmo  Hotel  then  on  Ruth 
Avenue  between  Eighth. 

Q.     Wliat  did  you  do  with  the  Boyle  Apartments  ? 

A.     Leased  it. 

Q.     You  leased  it? 

A.  I  sold  the  furniture  and  leased  out  the 
building. 

Q.  Then  you  say  you  acquired  some  other 
property  ?  A.     Yes. 

Q.     What  property? 

A.  The  Elmo  Hotel  on  Ruth  Avenue,  same  street 
only  the  next  block. 
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Q.     How  large  a  building  was  that? 

A.  I  think  that  was  three  stories,  I  think  just 
rooms. 

Q.     Was  that  furnished  or  unfurnished? 

A.  I  never  ran  that,  just  built  it  and  rented  it 
to  a  Japanese  at  the  time. 

Q.     To  a  Japanese?  A.     Yes. 

Q.     How  long  did  you  keep  that  property  ? 

A.  Well,  I  think  we  still  had  it  when  Mr.  Heidt 
passed  away. 

Q.  You  still  had  it,  and  is  that  one  of  the  prop- 
erties on  which  you  held  title  jointly  when  Mr. 
Heidt  died?   [53]  A.     Yes. 

Q.     The  Elmore  Apartments? 

A.  No,  not  the  Elmore  Apartments,  the  Elmo 
Hotel.    The  Elmore  is  another  place  on  Pico  Street. 

Q.     I  don't  quite  understand. 

A.     It's  kind  of  hard  to  make  you  miderstand. 

Q.  This  hotel,  you  say  that  you  acquired  on 
Ruth  Avenue.  A.     Yes. 

Q.     Or  Ruth  Street,  was  it  the  Elmo  Hotel? 

A.     Elmo  Hotel. 

Q.     E-l-m-o?  A.     Yes. 

Q.  I  was  thinking  of  Elmore.  And  that  prop- 
erty, you  say,  was  retained  until  Mr.  Heidt 's  death  ? 

A.     Yes. 

Q.  All  right.  What  other  property  did  you 
acquire  ? 

A.  Well,  I  had  the  Elmore  Apartments  on  39 
South  Hoover  Street. 

Q.    39?  A.     1319  South  Hoover. 
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Q.  Do  you  remember  about  when  it  was  that 
you  acquired  that  property?  A.     Yes,  I   do. 

Q.     When  was  it?  [54] 

A.  I  bought  a  home  at  Lafayette  Square,  and 
then  I  traded  the  Lafayette  Square  property  and 
gave  $9000.00  difference  and  I  got  the  Elmore 
Apartments. 

Q.  Do  you  remember  what  the  total  price  was 
that  you  paid  in  trade  and  in  money  for  the  Ehnore 
Apartments  ? 

A.     Well,  for  the  whole  thing,  close  to  20,000. 

Q.     About  $20,000.00? 

A.  Yes,  with  the  exchange  deal  and  the  furni- 
ture and  everything  for  those  apartments. 

Q.  I  understood  you  to  say  about  $9000.00  of 
that  price  was  paid  in  money.  A.     Yes. 

Q.     Where  did  you  get  the  money? 

A.  I  saved  it  up,  kept  on  working  and  saved  it 
and  accumulated  it  that  way. 

Q.  From  the  transactions  you  have  been  re- 
ferring to  ? 

A.     Fiom  the  different  transactions,  yes. 

Q.  How  long  did  you  keep  the  Elmore  Apart- 
ments ? 

A.  Well,  I  had  the  Elmore  Apartments  for 
about— sold  1938. 

Q.     You  sold  in  1938?  A.     Sold  in  1938. 

Q.  Diu'ing  the  time  you  had  it,  did  you  have  an 
income  from  it  ?  A.     I  ran  it  myself.  [55] 

Q.     You  ran  it  yourself  ?  A.     Yes. 
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Q.     For  how  many  years  did  you  run  it  yourself  ? 

A.     I  think  some  four  or  five  years. 

Q.     That  is  the  Ehnore  Apartments? 

A.     The  Elmore  Apartments. 

Q.  You  say  that  after  which  you  disposed  of 
that  property  ?  A.     Yes. 

Q.     About  when? 

A.  Well,  that  is  closed  to  1938,  because  I  bought 
the  ranch  for  that. 

Q.  What  did  you  do  with  the  money  obtained 
from  that? 

A.     I  bought  the  ranch  out  at  Chatsworth. 

Q.     Do  you  remember  what  you  received  for  it? 

A.     No,  I  don't  quite  remember  that. 

Q.     Approximately.  [56] 

The  Court:  What  is  this  property  you  are  in- 
quiring about? 

Mr.  Clark:  The  Elmore  property,  your  Honor, 
apartments.  ! 

The  Witness:     That  is  1319  Hoover. 

Mr.  Melville:  That  was  part  of  the  estate,- is 
that  correct?  ; : 

Mr.  Clark :  It  was  her  property.  They  acquired 
that  and  disposed  of  it  during  the  marriage;  ,  Mrs,. 
Heidt  got  the  proceeds  from  it.  The  proceeds*  of 
that  property  went  into  the  Elmore,  which  iS:  one 
of  the  properties  that  stood  in  their  names  as  joint 
tenants  when  he  died. 

Mr.  Melville:  But  that  is  the  Elmore  Apart- 
ments, isn't  it  which  they  had  at  the  time  .of  the 
death. 

Mr.  Clark:     I  will  ask. 
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'Q.'*  How    many    acres    of    it    was    improved    in 
lemon  trees  % 
•  A.     It  was  all  improved  with  lemon  trees. 

Q.  Do  you  know  the  name  of  that  ranch  ?  Did  it 
have  a  name?  A.     Stony  Point  Ranch. 

Q.     Stony  Point  Ranch'? 

A.     Stony  Point  Ranch  the  name  was. 

Q.  Do  you  remember  about  when  that  ranch 
was  purchased? 

A.     Oh,  somewhere  around  1940,  I  think,  1938. 

Q.     Around  about  1938,  you  think? 
;:A.:'  Yes. 

■Q.     And  do  you  remember  about  what  was  paid 
for  it? 

A.  Well,  I  traded  some  lands  for  it.  I  traded 
the  Rosemount  tract  that  I  had,  the  business,  and 
paid  a  cash  difference. 

■Q.  Do  you  remember  what  the  total  price  was, 
includin,^-  the  value  of  the  lots  and  the  cash? 

A.  There  were  seven  lots  that  I  think  I  traded 
in  for  some  three  hundred  and  some  odd  dollars 
apiece. 

Q.     That  would  make  about  $2100.00  in  lots?  [60] 
"  A.  .  Yes. 

Q.  And  how  nnich  in  money  did  you  pay  for 
the  Stony  Rids^e  Ranch? 

A.  Well,  about  20,  some  20  some  odd  thousand 
dollars  and  that  was  added  right  on  to  it. 

Q.     How  long-  did  you  keep  that  ranch? 

A.     A  couple  of  years. 
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Q.  A  couple  of  years.  And  during  that  time 
did  you  do  anything"  respecting  its  care"? 

A.  I  stayed  in  town  most  of  the  time.  I  was  in 
the  city  taking  care  of  the  apartments. 

Q.     Then  was  the  Stony  Ridge  Ranch  sold? 

A.    Yes. 

Q.  And  what  did  you  get  for  that  when  you 
sold  it?  A.     I  think  about  $25,000. 

Q.  About  $25,000.00.  Was  that  obtained  in 
money  or  real  property? 

A.     That  was  obtained  in  money. 

Q.     In  cash?  A.     Yes. 

Q.     All  right.  What  other  property  did  you  buy  ? 

A.  Then  I  bought  a  place.  Got  another  apart- 
ment building.  ■'■■ 

Q.     Where  was  that?  < 

A.  That  was  over  in  Beverly  Hills,  a  home  in 
Beverly  [61]  Hills  on  El  Camino. 

Q.  You  say  you  bought  a  home  on  El  Camino 
in  Beverly  Hills?  A.     Yes. 

Q.     Do  you  remember  what  you  paid  for  it?  •   • 

A.     No,  I  don't  remember.  5 

Q.     Approximately  even  you  don't  recall? 

A.     No. 

Q.     How  large  a  home  was  it?  •  :  ■/   -  r;.< 

A.     Well,  it  was  about  eight  rooms. 

Q.  About  eight  rooms.  And  did  you  live  there 
for  a  time  with  Mr.  Heidt? 

A.     Yes,  for  about  a  year. 

Q.     For  about  a  year?  A.     Yes. 
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Q.     And  then  what  did  you  do  ? 

A.     We  bought  another  ranch  in  the  Valley. 

Q.     In  the  San  Fernando  Valley? 

A.     Yes,  I  bought  it  as  a  present. 

Q.     You  say  you  bought  a  ranch  there? 

A.     Yes. 

Q.     How  large  a  ranch  ? 

A,     About  12  acres  of  walnuts. 
'  ;  Q.     Was  it  all  planted  to  walnuts  % 

A.     Yes.  [62] 

Q.     Were  they  all  bearing  at  the  time  you  bought 
it?  A.     Yes. 

Q.     Were  there  any  buildings  on  the  ranch  when 
you  bought  it? 

A.     Yes,  there  were  two  houses  on  it. 

Q.     Two  houses?  A.    Yes. 

Q.     Did  that  ranch  have  a  name  by  which  it  was 
commonly  referred  to?  A.     No. 

'    Q.     How  much  was  paid  for  that  ranch? 

A.     I      don't      quite      remember.       I   couldn't 
remetnber. 

Q.     Approximately,  are  you  able  to  recall? 

A.     No,  I  can't  say. 

Q.     Was  that  property  in  the  name  of  yourself 
and  your  husband  as  joint  tenants  when  he  died? 

A.     Yes,  I  believe  it  was. 

Q.     How  is  that?  A.     Yes,  I  think  it  was. 

Q.     That  is  one  of  the  properties  involved  here? 

A.     Yes. 

Q.     What  moneys  and  properties  did  you  use  in 
your  purchase  of  that  ranch,  the  walnut  ranch? 
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A.  Well,  just  different  things  that  we  accumu- 
lated by  trading,  and  such  as  I  sold  out  buildings, 
I  sold  the  [63]  furniture  and  realized  adequate 
income  of  it  and  that  paid  for  both. 

Q.     Did  you  acquire  any  other  properties? 

A.     Yes. 

Q.     What  other  properties'? 

A.  Well,  we  had  a  place  on  Plymouth  Boule- 
vard, a  bungalow. 

Q.     A  bungalow  on  Plymouth  Boulevard? 

A.     Yes. 

Q.     Do  you  remember  how  much  was  paid  for  it? 

A.  That  was  traded  for  a  duplex.  I  traded  the 
duplex  on  Camino  Street  for  it. 

Q.  I  don't  quite  understand.  You  say  you  had 
a  duplex  and  traded  the  duplex  for  it? 

A.  No,  w^e  traded  the  duplex  for  this  ranch  at 
Encino. 

Q.  The  ranch  you  are  speaking  of,  is  that  the 
walnut  ranch? 

A.     No,  the  Encino  ranch,  there  is  another  ranch. 

Q.  We  are  speaking  of  the  bungalow  that  you 
spoke  of.   You  say  that  you  purchased  a  bungalow  ? 

A.     Yes,  on  Plymouth  Boulevard. 

Q.     And  you  kept  it  about  how  long? 

A.     A  couple  of  years. 

Q.  And  then  did  you  dispose  of  it,  did  some- 
thing with  it?  [64]  A.     I  sold  it. 

Q.     Do  you  remember  what  you  got  for  it? 

A.  I  am  not  quite  sure.  I  am  not  sure  of  it,  but 
I  think  it  was  $3500.00. 
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Q.  A  minute  ago  you  spoke  of  another  ranch, 
the  Encino  ranch.  A.     Yes,  Encino. 

Q.     Where  was  that  located? 

A.  It  is  right  up  in  Encino.  That  was  an  orange 
grove. 

Q.     In  the  San  Fernando  Valley?  A.    Yes. 

Q.  Did  you  have  title  to  that  property  at  the 
time  of  his  death? 

A.     Well,  that  has  been  sold,  too. 

Q.     Before  Mr.  Heidt 's  death?  A.    Yes. 

Q.     About  when  did  you  buy  the  Encino  ranch? 

A.  Well,  the  Encino  was  traded  with  this  duplex 
on  Catalina  Street  and  extra. 

Q.     I  don't  understand. 

A.  It  was  traded  for  the  duplex  and  the  extra,  if 
that  is  what  you  mean. 

Q.  I  am  asking  you  about  what  you  paid  for  the 
Encino  ranch.  A.     It  was  a  trade.  [65] 

Q.     You  traded  something  for  the  ranch? 

A.    A  duplex,  on  Catalina  Street. 

Q.  I  understand  you  traded  the  duplex  for  the 
Encino  ranch.  A.     Yes. 

Q.  Do  you  remember  what  the  stated  purchase 
price  in  that  deal  was  for  the  Encino  ranch  ? 

A.  I  don't  know.  I  couldn't  say.  I  think  it  was 
an  even  trade  for  the  ranch  and  the  duplex  at  that 
time. 

Q.     How  many  acres  in  that  ranch? 

A.     Ten  acres. 

Q.     Was  it  improved? 

A.  With  an  orange  grove,  orange  grove  and 
house. 
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Q.     Orange  trees  in  bearing?  A.     Yes. 

Q.     Did  you  say  a  house?  A.     Yes. 

Q.     What  did  you  do  with  the  Encino  ranch? 

A.     Well,  that  was  sold. 

Q.     Sold  to  whom? 

A.  Sold  to  some  owner,  I  think,  from  the  east, 
one  of  the  stars. 

Q.  And  do  you  remember  what  was  obtained 
for  it?  A.     I  think  about  $25,000. 

Q.     About  $25,000.00?  [66] 

A.     Yes,  I  think  so. 

Q.     Was  it  in  money?  A.     Yes. 

Q.     What  did  you  do  with  that  money? 

A.  Well,  I  think  we  just  kept  on  going,  and  all 
the  money  I  traded  I  just  kept  right  on  turning 
over. 

Q.  Did  you  acquire  any  other  properties  dur- 
ing the  period  of  your  marriage  with  Mr.  Heidt? 

A.     Yes,  I  had  a  house  on  119  Pleasant  Street. 

Q.     A  house  at  119  Pleasant  Street? 

A.     119  Pleasant  Street. 

Q.     In  t^his  city? 

A.     Yes,  in  Boyle  Heights.   That  is  the  first  one. 

Q.     How  large  a  house  was  that? 

A.  A  four  room  cottage.  I  am  sorry  I  can't 
give  that  number  quite  as  it  was,  but  I  just  can't 
think  of  those  places. 

Q.  Do  you  remember  any  other  properties  that 
you  dealt  in  during  that  period? 

A.  2030  Griffith,  built  three  houses  on  the 
property. 
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Q.  Three  houses  at  23rd  and  Griffith  that  you 
say  that  you  built?  A.    Yes,  I  built  them. 

Q.     You  built  them?  A.    Yes. 

Q.     Who  purchased  the  land?  [67] 

A.     I  bought  the  corner  lot. 

Q.     And  then  you  built  ? 

A.  And  then  I  put  the  houses  on  it,  and  this 
was  20  years  ago,  I  know  that. 

Q.    Were  they  later  sold? 

A.  I  rented  them  and  then  I  sold  them  after- 
wards. 

Q.  Now,  are  there  any  other  properties  you 
recall  now  that  you  dealt  in  during  that  period? 

A.  It's  pretty  hard  to  tell.  They  ought  to  have 
it  all  here.  I  can't  hardly  think  of  it.  I  didn't 
expect  to  have  to  keep  track.   You  can't 

Q.  During  that  period  did  you  have  any  bank 
accounts  in  your  name?  A.     Yes,  I  did. 

Q.     In  what  bank  or  banks  ? 

A.     The  Bank  of  America. 

Q.     Which  branch  or  office? 

A.  Well,  I  had  Pico  and  Hoover,  I  think,  for 
the  Dunsmuir,  and  then  I  was  in  Washington  Boule- 
vard, with  the  Heidt  Apartments,  and  then  I  had 
one  in  Redlands. 

Q.  You  have  named  three  branches  of  the  Bank 
of  America  in  which  you  carried  an  account. 

A.     Yes. 

Q.  And  did  you  deposit  moneys  in  those  accounts 
that  you  obtained  from  transactions  you  made? 

A.    Yes.  I  did. 
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Q.  (By  Mr.  Clark) :  Did  you  carry  a  bank 
account  in  any  other  bank  than  the  three  branch 
banks  of  the  Bank  of  America? 

A.     Well,   the   California  bank. 

Q.     In  the  California  bank. 

A.     In  Beverly  Hills. 

Q.  Durinc^  that  period  of  time  did  Mr.  Heidt 
carry  an}^  bank  account  of  his  own  ?  [69] 

A.  Yes,  he  did  for  a  while,  then  we  had  a  joint 
accounts. 

Q.  Now,  you  mentioned  a  moment  ago  the  Heidt 
Apartments.  A.     Yes. 

Q.  You  hadn't  mentioned  those  earlier.  Where 
were  those  located?  A.     1706  Santee  Street. 

Q.     1706  South  Santee  Street  in  this  city? 

A.     Yes. 

Q.  About  when,  as  you  now  recall,  did  you 
acquire  those  Heidt  Apartments? 

A.  Well,  that  was  built.  That  was  the  first 
apartment  built  in  that  neighborhood  on  Santee,  12 
apartments. 

Q.     Did  you  build  them?  A.     Yes. 

Q.     You  bought  the  lot? 

A.     This  was  25  years  ago,  over  25  years  ago. 

Q.     How  large  was  that  apartment? 

A.     12  apartments. 

Q.     12  apartments?  A.     Yes. 

Q.     How  long  did  you  keep  them? 

A.     Oh,  several  years.   I  just  sold  them  recently. 

Q.  Did  you  have  them  on  hand  at  the  time  of 
Mr.  Heidt 's  death?  [70]  A.     Yes,  I  did. 
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Q.     That  is  one  of  the  properties  involved  here? 

A.     Yes. 

Q.  During-  the  time  that  you  held  those  apart- 
ments before  the  death  of  Mr.  Heidt,  was  there  a 
constant  income  from  them?  A.     Yes. 

Q.  Who  took  care  of  the  renting  of  them  and 
the  collecting  of  the  income  and  managing  and  han- 
dling that  property? 

A.  T  ran  the  Heidt  Apartments  myself,  I  didn't 
have  a  manager,  I  took  charge  of  the  work,  and 
then  later  on,  of  course,  we  sold  them  and  he  lost 
it  and  then  we  had  to  take  it  back,  and  then  I  put 
a  manager  in  there. 

Q.  Now,  when  Mr.  Heidt  died,  did  you  also 
have  some  apartments  on  Dunsmuir  Avenue? 

A.    Yes. 

Q.     About  how  many  ? 

A.  On  the  corner  of  Dunsmuir  and  Eighth 
Street,  and  one  at  7045  Dunsmuir. 

Q.  And  those  were  properties  that  you  held  in 
joint  tenancy  at  the  time  of  Mr.  Heidt 's  death? 

A.  Yes.  Well,  the  one  at  745  Dunsmuir  he  gave 
me  for  Christmas  present. 

Q.     About  when  was  that? 

A.     That  was  about  ten  years  ago.  [71] 

Q.     About  ten  years  ago?  A.     Yes. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time  ?  A.     Oh,  yes. 

Q.     Where  did  the  conversation  take  place? 

A.  Right  in  the  place  there.  He  wanted  to  know 
if  I  liked  that  building  like  that,  and  I  said  yes. 
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Q.  Just  a  moment.  At  the  time  of  that  conver- 
sation, was  anyone  present  besides  you  and  Mr. 
Heidt? 

A.  Mr.  Kenny  and  the  owner  of  the  property 
was  there,  the  man  that  we  bought  the  property 
from. 

Q.     What  did  Mr.  Heidt  say  to  you*? 

A.  Mr.  Heidt  said  right  in  front  of  him,  "I 
gave  my  wife  a  Christmas  present,  everything  I 
have  got  is  hers,  I  want  her  to  have  everything,  no 
matter  what  I  have,  if  anything  should  happen 
to  me." 

Q.     How  large  a  house  was  that? 

A.  That  is  six  apartments  and  a  penthouse  up- 
stairs. 

Q.  Do  you  remember  about  w^hat  they  were  rent- 
ing for  at  the  time  of  his  death  ^ 

A.  Well,  it  is  in  the  record  that  is  right  here, 
it  is  the  same  prices  that  it  was  then,  because  some 
of  these  tenants  simply  ruined  the  building. 

Q.  Did  you  occupy  one  of  the  apartments  in 
that  building?  [72] 

A.     No,  sir,  because 

Q.  Did  you  live  in  another  apartment  on  Duns- 
muir  ? 

A.  8th  Street  and  Dunsmuir,  next  door  to  it. 
It  is  the  corner. 

Q.  You  had  that  apartment  at  the  time  of  Mr. 
Heidt 's  death?  A.     Yes. 

Q.     How  many  apartments  in  that  building? 

A.     Seven. 
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Q.     What  were  the  rentals  from  that? 

A.  Well,  65  and  75  and  60,  something  like  that, 
went  dowii. 

Q.     How  was  that  acquired,  was  it  built? 

A.     No. 

Q.     It  was  not  built,  you  bought  that? 

A.     No,  we  bought  that. 

Q.  About  what  year  was  that  that  those  two 
apartments  were  acqviired? 

A.     About  10  years. 

Q.     About  10  years  ago?  A.     Yes. 

Q.  Now,  that  other  apartment  on  Dunsmuir,  as 
I  understand  it,  was  some  of  the  property  that  was 
in  joint  tenancy  at  the  time  of  Mr.  Heidt 's  death? 

A.     Yes,  the  corner.  [73] 

Q.     How?  A.     The  corner,  I  think. 

Q.  Do  you  remember  now  of  any  other  proper- 
ties that  you  dealt  in  during  your  marriage  to  Mr. 
Heidt? 

A.  Well,  of  course,  I  have  managed  other  prop- 
erties besides  my  o\\ai,  you  know,  took  charge  and 
furnished  and  decorated  them  and  all  this,  although 
it  was  not  my  own  property. 

Q.     You  mean  for  other  persons? 

A.     Yes,  other  people. 

Q.  Over  how  long  a  period  of  time  did  you  do 
that  type  of  work  ? 

A.    Well,  about  10  or  12  years. 

Q.  10  or  12  years.  By  that  you  earned  some 
compensation  ?  A.     Yes. 


vs.  Com.  of  Internal  Revenue  63 

(Testimony  of  Louise  Seeley.) 

Q.  Well  now,  did  you  at  one  time  have  some 
property  transaction  with  a  Japanese? 

A.     Yes. 

Q.  And  as  I  recall,  in  the  joint  tenancy  prop- 
erty on  hand  at  the  time  of  the  death  of  Mr.  Heidt 
there  was  a  trust  deed  which  secured  a  note  that 
was  payable  to  yourself  and  Mr.  Heidt  as  joint 
tenants  and  which  was  executed  by  a  Japanese.  Will 
you  tell  the  Court  what  that  transaction  was*? 

A.  Well,  it  was  leased  personally  to  a  Japanese 
at  first  and  then  he  bought  it  afterwards.  [74] 

Q.  I  don't  quite  understand  that.  You  say  the 
Japanese  bouis^ht  the  property*? 

A.     He  bought  it. 

Q.  And  how  did  it  occur  that  you  took  the  trust 
deed  to  which  reference  has  been  made? 

A.     I  don't  know.  I  couldn't  tell  you  that. 

Q.  Was  that  taken  as  part  of  the  purchase 
price  ? 

A.  It  must  have  been.  Mr.  Heidt  took  full 
charge  of  that  deal.  I  had  nothing  to  do  with  the 
building.  Mr.  Heidt  took  full  charge  of  that 
building. 

Q.     Where  was  that  building  located? 

A.  That  is  on  Ruth  Avenue  and  Stanford 
Avenue. 

Q.     In  this  city  ?  A.     Yes,  Los  Angeles. 

Q.  Do  you  remember  about  when  you  acquired 
that  property? 

A.     Well,  he  built  it.   Mr.  Heidt  built  it. 
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<J.  This  is  not  one  that  you  have  heretofore  tes- 
tified to? 

A.     No,  that  is  another.   He  built  that. 

Q.     How  large  a  property  is  that? 

A.     That  is  just  a  hotel. 

Q.     That  was  a  hotel?  A.     Yes. 

Q.     About  when  was  it  built?  [75] 

A.     That  has  been  built  about  14  years  ago. 

Q.     How  large  a  hotel  building  was  that? 

A.  Well,  I  think  it  was  two  stories,  but  I  don't 
know,  I  don't  know  how  many  rooms,  but  it  is  two 
stories,  I  don't  remember  how  many  rooms,  I  have 
never  paid  much  attention  to  that. 

Q.  So  you  had  that  building  for  a  few  years  and 
finally  sold  the  building  to  a  Japanese  ? 

A.  The  Jap  is  still  paying,  because  the  manager 
is  still  taking  care  of  it  for  him. 

Q.     So  it  was  occupied  by  the  Japanese? 

A.    Yes. 

Q.     But  you  had  a  substantial  income  from  it? 

A.     Yes. 

Q.  At  the  time  of  the  death  of  Mr.  Heidt,  you 
had  money  on  deposit,  as  I  understand  it,  in  a  check- 
ing account  in  the  California  Bank  at  9441  Wil- 
shire  Boulevard  in  Beverly  Hills.  A.     Yes. 

Q.  Do  you  know  where  the  moneys  came  from 
that  were  in  the  account  at  the  time  that  Mr.  Heidt 
died? 

A.  Well,  he  just  sold  out  different  properties  at 
different  profits  and  that  we  had  accumulated  that 
way,  you  know. 
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Q.  From  the  transactions  to  which  you  have 
referred?  A.     Yes.  [76] 

Q.  And  also  there  were  on  hand  at  the  time  that 
Mr.  Heidt  died  20  United  States  Defense  Bonds 
of  the  par  value  of  $2000.00?  A.     Yes. 

Q.  Do  you  remember  the  incident  of  the  pur- 
chase of  those  bonds? 

A.  He  just  got  them  for  me,  so  I  saved  them. 
He  presented  me  with  those. 

Q.     He  did?  A.     Yes,  he  did. 

Q.  About  when  was  it  that  he  presented  you 
with  those  bonds? 

A.  Well,  just  as  soon  as  the  war  broke  out,  the 
war  hadn't  broke  out  yet,  he  thought  he  better  get 
the  bonds. 

Q.  Did  you  have  any  conversation  with  him  at 
the  time  you  say  he  presented  them  to  you? 

A.     Yes. 

Q.     Where  did  that  take  place? 

A.     Right  at  my  home. 

Q.     Where  was  that? 

A.  That  was  at  the  ranch.  You  you  mean  where 
we  lived?   745  South  Dunsmuir  Road. 

Q.  In  these  Dunsmuir  Apartments,  at  your 
apartment?  A.     Yes. 

Q.  Who  were  present  at  the  time  that  he  pre- 
sented these  [77]  defense  bonds  to  you? 

A.  Well,  he  just  handed  them  out  to  me  just 
in  the  house. 

Q.    Was  anybody  present  but  you  and  Mr.  Heidt? 

A.     Yes,  sir,  Mr.  Heidt. 
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Q.     What  did  he  say? 

A.  He  says,  "Everything  I  have  I  want  you  to 
get,  anything  I  have,  and  there  is  nothing  to  worry 
about,  we  don't  owe  anything  and  I  am  glad  yoji 
have  made  it  and  you  worked  harder  than  I  did, 
and  that  is  why  if  anything  does  happen  to  me 
you  can  get  these  bonds  and  use  them." 

Q.     Did  he  have  the  bonds  with  him  at  the  time? 

A.     They  were  in  the  bank,  in  the  box. 

Q.  Did  you  at  one  time  in  the  course  of  the 
business  dealings  during  the  period  to  which  we 
have  referred  purchase  a  piece  of  property  from 
Mr.  Bullock?  A.     Yes. 

Q.  Where  was  that?  Have  you  heretofore  tes- 
tified to  that  piece  of  property? 

A.  Yes,  it  was  the  corner  there  of  West  More- 
land. 

Q.     That  is  the  Westmoreland  property? 

A.     Yes. 

Q.    Was  that  later  sold? 

A.  We  sold  it  back  to  Mr.  Bullock  when  he 
started  the  store,  because  he  said  he  thought  he 
needed  that  lot.  [78] 

Q.  Do  you  remember  what  you  received  for  tlie 
sale  of  that  property  to  Mr.  Bullofk  ? 

A.     Well,  we  sold  it  for  $100,000.00. 

Q.     About  $100,000.00?  A.     Yes. 

Q.  Was  that  after  a  lot  of  expenses  and  taxes 
and  assessments  in  conne-ction  with  the  opening 
and  improving  of  Wilshire  Boulevard  ? 
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A.  Yes,  on  Wilshire  Boulevard,  and  they  had 
all  the  lots  on  that  street,  and  everything  was  as- 
sessed for  the  two  streets  all  aroimd,  all  between 
the  two. 

Q.  When  you  finally  got  through  with  all  of  it, 
how  much  did  you  have  left  ? 

A.  I  think  it  was  about  38,  and  I  didn't  have 
the  cash  on  hand  at  the  time,  it  was  not  cash  that 
was  paid  but  he  charged  that  and  paid  that  off.  We 
didn't 

Q.  You  say  you  only  had  about  $38,000.00  left 
out  of  $100,000.00? 

Mr.  Melville:     She  didn't  say  that. 

Mr.  Clark:  Yes,  that  is  what  I  understood  her 
to  say. 

The  Witness :     Yes,  that  is  all. 

Q.  (By  Mr.  Clark) :  Would  you  tell  me  how 
much?  I  understood  you  to  say  that  that  was  the 
fact.  A.     That  was  the  fact. 

Q.  Now,  in  Schedule  6  attached  to  the  estate 
tax  return  in  evidence  here,  there  are  enumerated 
eight  items,  Mrs.  Seeley,  and  Item  No.  1  describes 
a  certain  real  property  situated  in  that  portion  of 
the  southwest  corner  Section  14,  Township  2  Nortli, 
Range  16  West,  Ranch  Exhibition  at  San  Fernando 
described  as  follows,  and  then  follows  the  metes 
and  bounds  description.  A.     Yes. 

Q.  Without  reading  the  metes  and  bounds  de- 
scription, do  you  identify  that  property  as  one  to 
which  you  have  heretofore  testified  ? 

A.     One  of  those  ranches,  yes. 


68  Estate  of  Joseph  H.  Heidt,  etc., 

(Testimony  of  Louise  Seeley.) 

Q.     Which  ranch  is  this  now  ? 

A.     I  have  to  count  them  up,  because  I  don't 
know  about  the  addresses  of  all  of  those.   I  have  to 
count  them  up.   I  don't  know  which  one. 
•    Q.     This  was  one  that  was  acquired  and  held  at 
the  time  of  Mr.  Heidt 's  death. 

A.     That  is  the  North  Ridge  Ranch. 

Q.  The  North  Ridge  Ranch  to  which  you  have 
heretofore  testified? 

A.     That  is  where  that  was,  North  Ridge  Ranch. 

Q.  And  that  property  was  acquired  upon  what 
consideration  % 

A.  Well,  he  paid  cash  for  it.  He  paid  and  wanted 
cash  and  then  I  sold  the  land  in  Palm  Springs  and 
put  the  money  in  there,  then  I  went  to  somebody 
else  in  Palm  Springs  because  he  paid  the  cash  and 
borrowed  the  money.  I  don't  know  that  part  of  it. 
He  had  the  money  to  pay,  but  this  is  some  friend 
that — he  didn't  like  that,  he  wanted  to  have  the 
ranch,  and  he  borrowed  from  somebody  else  and  I 
sold  the  Palm  Springs  place  and  gave  it  to  him 
so  he  could  i^ay  that  man  off. 

Q.  How  much  did  you  get  out  of  the  sale  of  the 
Palm  Springs  place  *? 

A.     I  sold  it  for  $9000.00. 

Q.     What  did  you  do  with  the  $9000.00  ? 

A.  Put  it  right  in  on  this  ranch,  gave  it  to  Mr. 
Heidt. 

Q.     The  North  Ridge  Ranch? 

A.     The  North  Ridge  Ranch,  yes. 


vs.  Com.  of  Internal  Revenue  69 

(Testimony  of  Louise  Seeley.) 

Q.  Parcel  No.  2  is  described  as  lots  53  and  54 
in  Tract  No.  4404  of  the  City  of  Los  Angeles.  Do 
you  recognize  the  location  of  that  property  from 
that  description  '^ 

A.  No,  I  don't.  I  don't  know  much  about  the 
numbers  of  tracts.  I  will  be  very  frank,  I  wouldn't 
know  which  one. 

Q.  The  return  stated  it  was  valued  at  the  time 
of  the  death  of  Mr.  Heidt  for  $55,000.00.  Do  you 
remember  now  what  property  that  was  % 

A.  Well,  it  must  have  been  the — that  was  the 
North  Ridge  Ranch. 

Q.  No,  this  is  in  the  City  of  Los  Angeles.  It  is 
referred  to  as  Lots  53  and  54  in  Tract  No.  4464. 

A.     That  is  the  Dunsmuir  property,  I  guess. 

Q.  That  is  the  Dunsmuir  property  which  you 
have  testified  about? 

A.     The  only  thing  I  can  think  of. 

Q.  Then  the  next  parcel,  Parcel  No.  3  is  de- 
scribed as  Lots  24  and  25  of  Sunset  Court  Tract. 
Do  you  remember  that  property? 

A.     That  is  around  Sunset,  that  is  what  that  is. 

Q.     Have  you  previously  testified  to  that? 

A.     No,  I  have  not. 

Q.     About  when  were  those  acquired? 

A.  Well,  they  were  about  15  or  17  years  old  wlien 
we  bought  them. 

Q.     Did  you  buy  them  or  build  them? 

A.     No,  we  bought  them. 

Q.  And  do  you  remember  how  much  was  pjiid 
for  them  ? 
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A.  I  think  it  was  15,000  for  one  and  I  don't 
know  what  this  other  one  was. 

Q.  Do  you  have  any  recollection  of  an  approxi- 
mate sum  ? 

A.  Well,  it  must  have  been  aromid  twelve  or 
fourteen  for  the  other  one.  [82] 

Q.     12,000or  14,000  for  the  other?  A.     Yes. 

Q.  What  moneys  were  used  for  that?  Did  you 
have  the  price  of  those  two  properties  % 

A.  Well,  I  think  the  money  was  accumulated, 
that  is  the  only  way,  we  accumulated  it,  both 
working. 

Q.     From  the  transactions  you  have  described  % 

A.     From  the  transactions,  and  I  worked. 

Q.  Parcel  No.  4  is  described  as  Lot  86,  Tract 
7710  in  Beverly  Hills,  do  you  remember? 

A.  That  must  be  the  El  Camino  house.  That  is 
all  I  can  think  of. 

Q.     The  El  Camino  house?  A.     Yes. 

Q.  Do  you  remember  the  price  on  that?  The 
return  shows  that  this  property  has  been  sold  for 
cash  since  November  22,  1942,  at  $11,000.00.  Do 
you  identify  that  from  that  ? 

A.     I  think  it  was  9000. 

Q.     How  ? 

A.     About  9000  or  10,000,  I  think  it  was. 

Q.  It  is  stated  that  it  was  sold  for  11,000  after 
November  22,  1942.  Do  you  identify  the  property 
from  that  ?  A.     Yes. 

Q.     Was  it  improved? 

A.     It  had  a  house  on  it. 
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Q.  Is  that  the  El  Camino  property  you  referred 
to?  A.     Yes. 

Q.  Then  Item  No.  5  is  the  promissory  note  given 
by  the  Japanese  in  the  sum  of  $16,000.00.  That  is 
the  note  and  transaction  you  have  testified  to '? 

A.     That  is  the  note,  yes. 

Q.  Then  Item  No.  6  is  moneys  held  in  the  Bank 
of  America  in  joint  tenency  in  the  names  of  your- 
self and  Joseph  H.  Heidt,  and  on  November  22, 
1942,  there  was  a  balance  of  $21,951.37.  Do  you 
know  what  accounts  those  moneys  came  from  ? 

A.  They  came  from  different  rents  that  rented 
buildings  and  apartments. 

Q.  From  the  businesses  to  which  you  have  here- 
tofore testified  in  which  you  were  engaged  ? 

A.    Yes. 

Q.  Then  Item  No.  7  is  the  checking  account  in 
the  California  Bank  at  9441  Wilshire  Boulevard 
with  a  deposit  on  hand  at  the  date  of  his  death  of 
$109.02.  You  have  already  testified,  as  I  recall,  to 
that  item.  A.     Yes. 

Q.  Now,  Item  No.  8  consists  of  20  United  States 
Defense  Bonds,  to  which  you  have  heretofore  testi- 
fied. Now,  Mrs.  Seeley,  during  Mr.  Heidt 's  life 
time  and  while  he  was  engaged  in  business,  did  he 
make  money  as  well  as  lose  money  within  your 
personal  knowledge  ?  [84] 

A.  Oh,  yes,  he  made  a  lot  of  money  but  he  lost 
twice. 
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:  Q.     And  who  took  care  of  the  payment  of  the 
living  expenses  of  yourself  and  Mr.  Heidt  during 
his  life  time  after  your  marriage  ? 
.  A.     Well,  he  took  care  of  all  that. 

Q.     Paid  it  from  his  earnings,  did  he'? 

A.     Yes,  he  did. 

Q.  Now,  did  you  have  any  conversation  with  Mr. 
Heidt  at  any  time  when  title  to  properties  were 
taken  in  your  name  as  to  what  he  intended  as  to 
who  actually  should  be  the  owner  of  it  ? 

A.  Well,  he  always  told  me  that  everything  that 
he  ever  made  or  whatever  property  we  had,  regard- 
less of  what  it  was,  that  it  is  all  mine.  He  says,  "I 
am  just  working  for  you  and  that  is  all,  ])ecause  you 
have  been  so  wonderful  and  worked  so  hard,  so 
everything  belongs  to  you"  regardless  of  what  he 
had,  anything  he  made,  everything  he  had  he  v/ould 
leave  it  to  me. 

Q.  Are  you  able  to  say  fi'oni  your  personal 
knowledge  of  the  facts  whether  or  not  the  net  earn- 
ings of  Mr.  Heidt  in  the  business  in  which  he  en- 
gaged during  the  period  of  your  marriage  exceeded 
the  cost  of  living  of  yourself  and  Mr.  Heidt  at  the 
time  of  your  marriage  % 

A.     Yes,  he  always  supported  me. 

Q.     He  has  always  supported  you? 

A.     Yes,  he  has. 

Q.  And  were  his  earnings  during  that  period  in 
excess  of  what  it  took  for  your  living  f 

A.     Oh,  not  always. 

Q.     Not  always?  A.     No. 
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Q.  Did  you  ever  fail  in  business  while  you  were 
engaged  in  business  ? 

A.     No,  I  never  have. 

Mr.  Clark:     Cross-examine. 

Cross-Examination 
By  Mr.  Melville : 

Q.  How  much  money  did  you  say  you  had  when 
you  were  married  ? 

A.  Well,  I  had  $1500.00  and  I  had  a  check,  and 
my  father  and  mother,  different  checks,  gave  me  a 
check  to  help  me  out,  you  loiow,  different  times,  the 
folks  from  Colton. 

Q.     Where  was  that  $1500.00? 

A.     That  the  folks  gave  me? 

Q.     Yes. 

A.  Well,  part  of  it — mother  gave  me  part  of  it 
and  my  father  gave  me  part  of  it. 

Q.     Where  was  it  ?  Did  you  have  it  in  the  bank  ? 

A.  Yes,  and  I  had  some  property.  It  was  right 
around  near  that  in  the  bank  and  I  had  some  prop- 
erty at  Redlands.  [86] 

Q.  How  much  did  you  have  when  you  were 
married  ? 

A.  AYell,  I  had  238  and  1500  and  I  had  800  be- 
sides the  1500,  800  and  300,  about  2500,  I  guess, 
altogether. 

Q.     You  had  an  even  1500,  did  you  say? 

A.     Yes,  a  little  over  1500. 

Q.     Was  it  exactly  1500? 

A.     Yes,  I  think  it  was. 
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Q.     Where  was  it  ? 

A.  In  Colton.  I  had  it  in  Colton  at  the  time  I 
was  married. 

Q.     You  still  had  it  when  you  were  married  % 

A.     Yes. 

Q.     Did  you  spend  it? 

A.     No,  that  is  the  way  I  started  in,  you  see. 

Q.     You  had  it  in  the  bank  I 

A.  No,  the  money  never  got  in  the  bank.  My 
folks  gave  me  and  I  went  out  in  Redlands  and 
bought  some  property,  bought  a  lot  for  myself  in 
Bedlands  and  one  in  Colton.  I  explained  that 
originally. 

Q.  Did  you  earn  money  before  you  were  mar- 
ried? 

A.     Sure,  I  had  charge  of  different  hotels. 

Q.  I  see.  You  had  saved  by  the  time  that  you 
were  married  about  $700.00  or  $800.00  you  had  in 
the  bank? 

A.  No,  I  gave  it  to  the  folks  and  told  them  to 
save  that  for  me,  because  I  was  nothing  but  a  kid, 
so  I  told  mother  to  give  it  back,  and  she  would. 

Q.  You  had  saved  up  $800.00  that  you  had  given 
to  your  folks  to  hold  for  you.  A.     Yes. 

Q.  Then  when  you  got  married  they  gave  you 
that  money  back? 

A.     Yes,  they  gave  the  money  to  me. 

Q.  And  they  gave  you  the  money  you  put  into 
a  home?  A.     Yes. 

Q.  How  much  money  did  they  give  you  alto- 
gether in  the  time  you  got  married? 
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A.  You  mean  how  much  money  they  gave  me  al- 
together ? 

Q.    Yes. 

A.  Well,  they  gave  me  altogether,  well,  let's 
see,  it  is  over  a  couple  of  thousand  dollars  all  told. 

Q.    Did  they  give  you  that  in  cash  or  check  ? 

A.  No,  mother  never  believed  in  checks,  she  al- 
ways wanted  to  get  the  gold  for  it,  would  have 
nothing  to  do  with  a  check,  always  had  gold  pieces. 

Q.     She  gave  you  this  roughly  $2000.00  in  gold  ? 

A.    Yes. 

Q.     What  did  you  do  with  it  ? 

A.  Well,  I  bought  the  property  and  different 
things,  the  folks  were  always  with  me,  to  see  if  it 
was  all  right,  and  said  that  it  looked  that  it  was  all 
right,  I  started  right  in  business. 

Q.  Precisely  what  did  you  have,  did  you  have 
$1500.00  and  $800.00,  total  $2300.00,  is  that  right? 

A.  Yes.  I  gave  that  to  him,  to  Mr.  Heidt,  and 
he  went  in  business  at  the  start,  I  used  part  of  it 
and  started  right  in  and  gave  him  some. 

Q.  First  in  the  picture  there  was  $800.00  which 
you  had  saved,  had  given  to  your  folks  to  hold 
for  you. 

A.     Yes,  that  was  my  own  money,  yes. 

Q.  Then  when  you  got  married  they  gave  you 
back  the  $800.00? 

A.     They  gave  me  back  the  $800.00. 

Q.     And  $1500.00  more? 
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The  Court :     I  am  afraid  the  reporter  will  get  a 
confused  record.    Just  ask  one  question  at  a  time, 

Mr.  Melville.  [89] 

*  *  *  *  *  * 

q.     (By  Mr.  Melville)  :     Is  it  a  fact  that  at  the 
time  you  were  married  you  had  saved 

A.     Yes. 
'    Q.     $800.00?  A.     Yes. 


Q.  That  $800.00  that  you  had  given  to  your  folks 
to  save  for  you A.     Yes. 

Q.     — — at  the  time  you  were  married 

A.     Yes. 

Q.     they  gave  you  back A.     Yes. 

Q.     at  the  time  you  were  married 

■    A.     Yes. 

Q.     your  $800.00 A.     Yes. 

Q.     in  gold?  A.     Yes. 

Q.     And  also  gave  you  $1500.00? 

A.    Also  in  gold. 

Q.     Also  in  gold?  A.     Yes. 

Q.     A  total  of  $2300.00?  A.     Yes. 

Q.     What  did  you  do  with  the  $2300.00  in  gold? 

A.  I  gave  it  to  Mi'.  Heidt  when  we  were  married 
so  he  could  start  in  business,  so  he  could  start  in 
with  whatever  he  wanted  to  do,  because  lie  was — I 
gave  it  to  him,  part  of  it,  I  kept  part  myself,  of 
course,  so  I  could  start  right  out  and  start  in  busi- 
ness somewhere,  and  then  he  put  it  in  that  store,  so 
he  changed  it,  so  he  started  right  in  there  that  way 
again. 
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Q.     Didn't  you  say  a  few  minutes  ago 

A.     Yes. 

Q.  That  your  folks  were  with  you  when  you 
bought  property  ?  A.     Yes. 

Q.     With  your  own  money  ?  A.     Yes. 

Q.     How  much  money  of  this  $2300.00  now 

A.     Yes. 

Q.     how  much  did  you  give  to  your  husband 

to  start  in  business  with? 

A.     I  gave  him  about  a  thousand  dollars. 

Q.  How  much  did  you  invest  in  real  estate  with 
your  folks  present? 

A.  Well,  I  took  the  rest  of  the  money,  not  all 
of  it,  I  didn't  take  all  of  it,  but  I  saved  some  and 
gave  some  to  the  mother. 

Q.     How  much  did  you  save  ?  m 

A.  Well,  I  put  a  thousand  into  the  other  busi- 
ness that  the  folks  ran,  and  I  invested  in  Los  Ange- 
les after  we  were  married. 

Q.     How  much  did  you  invest  in  Los  Angeles  f 

A.     Not  a  lot,  I  bought  the  building  there. 

Q.  You  had  the  $2300.00  and  you  gave  a  thou- 
sand to  your  husband  to  start  business  with  ? 

A.     Yes. 

Q.     That  leaves  $1300.00.    What  happened  to  it? 

A.  Well,  just  invested  and  used  for  the  building 
and  new  curtains  for  the  house  and  bought  a  house. 

Q.     Did  3^ou  save  any? 

A.  No,  I  didn't  save  very  much  because  I  started 
right  in  working  again. 


78  Estate  of  Joseph  H.  Heidt,  etc., 

(Testimony  of  Louise  Seeley.) 

Q.  When  did  you  first  obtain  a  real  estate 
licensed  [92] 

A.     Oh,  that  has  been  about  20  years  ago. 

Q.     What  year  would  you  say  that  was  ? 

A.     20  years  ago. 

Q.  Do  you  remember  what  year  you  obtained 
that  real  estate  license"? 

A.     Well,  this  is  1946.  All  right,  19  years  ago. 

Q.  How  long  did  you  hold  that  real  estate  li- 
cense ? 

A.  Well,  I  didn't  hold  it — I  think  a  couple  of 
years. 

Q.     You  are  sure  of  that? 

A.     Yes,  I  think  several  years. 

Q.  What  lousiness  was  Mr.  Heidt  in  before  you 
married  him? 

A.  Well,  he  was  working  in  San  Francisco  for  a 
firm,  then  he  came  up  here,  and  as  I  said  when  he 
married  me,  of  course,  then  we  started  to  buying 
this  property,  started  the  store  at  the  Angel 's  Flight, 
that  is  when  he  started  in. 

Q.     Is  that  when  he  started  the  first  market? 

A.  Yes,  and  then  he  opened  a  stall  in  Central 
Street  Market. 

Q.     Did  he  buy  them  ? 

A.     Well,  he  had  a  stall  in  there. 

Q.     He  had  what?  A.     Had  a  stall  in  there. 

Q.  Do  they  lease  those  stalls  or  do  they  buy 
them?  A.     No,  you  lease  them. 

Q.  Did  he  have  a  stall  there  at  the  time  you  were 
married  ?  A.     No. 
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Q.  Was  he  working  in  Los  Angeles  at  the  time 
before  you  were  married*? 

A.  No,  he  was  in  San  Francisco,  then  we  were 
married  and  he  stayed  here  because  I  couldn't  live 
there  on  account  of  my  throat. 

Q,     So  that  he  went  into  that  market? 

A.    Yes. 

Q.     What  year  was  that? 

A.  Well,  let  me  think  because  what  I  say,  what 
year  was  I  married,  let's  figure  this  out  straight 
now.  I  was  18  years  old  and  I  am  68.  We  will  get 
this  marriage  business  right  now.  Let's  figure  out 
what  year  it  was. 

Q.  If  you  are  68  now  and  you  were  18  when  you 
were  married,  it  must  have  been  50  years  ago. 

A.     50  years  ago. 

Q.     That  would  make  H  19l6. 

The  Court:     1896,  wouldn't  it? 

Mr.  Melville :     1896,  that  is  right. 

The  Witness :  There  is  a  mistake  about  the  mar- 
riage, because  I  w^as  married  out  of  church  the  8th 
of  July,  because  we  had  a  license  in  Los  Angeles 
and  we  couldn't  get  married  at  home  because  Red- 
lands  is  in  Santa  Barbara  County,  and  I  was  [94] 
married  in  Los  Angeles.  I  tried  to  prove  that,  your 
Honor,  you  can  say  that  for  me. 

The  Court:     Well,  answer  as  best  you  can. 

The  Witness:  Because  I  don't  want  to  get  any- 
thing in  that  isn't  true,  I  mean  I  don't  want  to  mis- 
lead you. 

The  Court :     Yes,  that  is  all  right. 
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Q.  (By  Mr.  Melville)  :  Did  you  describe  your 
husband  or  was  it  your  attorney  who  described  him 
as  the  potato  king. 

A.  Oh,  anybody  described  him,  the  whole  public 
called  him  that. 

Q.     He  was  known  as  the  potato  king? 

A.  Well,  yes,  I  don't  know  anything  about  it,  that 
is  all,  they  called  him,  because  he  had  plantations  all 
over  that  he  planted  all  the  field.  His  own  life  time 
operator  was  to  be  potatoes.  That  is  why  they  called 
him  the  potato  king. 

Q.     He  gave  you  a  living  from  that  business? 

A.  Yes,  he  made  a  lot  of  money,  but  he  was 
broke  a  lot  of  times,  then  he  gambled  once  more, 
then  he  got  broke  again. 

Q.  Do  you  know  how  much  money  he  made  in 
potatoes  ? 

A.     I  knew  that  he  lost  money  once  in  a  while. 

Q.  He  went  bankrupt  twice.  I  believe  you  tes- 
tified. 

A.  I  don't  think  they  reported  bankruptcy, 
because  he  [95]  was  too  proud.  He  told  me,  "That 
is  all  the  money  I  own."  He  didn't — he  spent  the 
money  himself  once,  and  then  he  started  in  again 
and  worked  out  of  it. 

Q.  When  he  lost  everything,  did  anybod}^  bring 
suit  against  him?  A.     Oh,  no,  no. 

Q.     He  was  never  sued?  A.     No. 

Q.     He  never  went  throuali  bankruptcy? 

A.  No.  You  see  the  market  broke  down,  that 
was  the  cause,  you  see,  like  you  go  together  and 
have  a  big  proposition,  of  course,  and  the  market 
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went  down  and  had  to  sell  beneath  the  price  of  what- 
ever it  cost  him.  That  is  the  way  it  was,  the  whole 
thing  is  gone. 

Q.  Did  Mr.  Heidt  have  an  attorney  during  his 
life  to  look  after  his  affairs'? 

A.     Yes,  Mr.  Bull. 

Q.     Mr.  who?  A.     Mr.  Bull,  Ingall  Bull. 

Q.  What  did  Mr.  Hickey  have  to  do  with  his 
affairs  ? 

A.  Mr.  Hickey  had  nothing  to  do,  he  was  just 
a  friend.  I  didn  't  know  anything  about  Mr.  Hickey. 
He  came  to  the  ranch  and  this  and  that,  and  we 
were  just  friends  and  I  had  to  get  him,  you  know 
what  happened,  I  said  he  should  take  charge  of  Mr. 
Heidt 's  case,  because  he  had  heart  trouble  [96]  and 
then  he  died  of  heart  trouble  on  the  ranch,  because 
I  didn't  particularly  have  the  money  to  take  of 
an3^tliing,  so  I  told  him  to  take  care  of  all  this  and 
he  did,  of  course,  then  afterwards  he  passed  away 
and  I  just  had  Mi*.  Clark.    Everyone  knows  it. 

Q.     When  did  Mr.  Hickey  pass  away'? 

A.  I  don't  know  v/hen  it  is.  When  was  that, 
now?  I  think  it  was  last  year.  Was  it  two  years 
ago?  Was  it,  he  passed  away? 

Q.     I  am  sorry.    I  don't  know. 

A.  I  was  just  asking.  I  thought  probably  Mr. 
Clark  knows  it.  You  know  finding  your  husband 
dead  in  bed,  such  a  thing  is  awful.  I  couldn't  think 
of  nothing.   That  is  why  I  can't  remember. 
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Mr.  Melville :  May  your  Honor  please,  opposing 
counsel  has  offered  to  clear  up  this  question  of  when 
Mr.  Hickey  passed  away.  Would  you  mind  just 
stating  that  and  let  us  stipulate? 

Mr.  Clark:     Yes. 

The  Court:  You  may  state  in  the  record  when 
Mr.  Hickey  passed  away. 

Mr.  Clark :  My  recollection,  your  Honor,  is  this, 
that  when  I  was  called  in  the  matter  I  went  to  Mr. 
Hickey 's  office  and  he  then  showed  me  a  preliminary 
draft  of  the  estate  tax  return  and  told  me  that  he 
was  unable  to  complete  [97]  it  because  he  was  not 
feeling  well,  and  he  wanted  me  to  go  ahead  and 
complete  it,  so  I  did  some  work  on  it,  and  I  would 
say  that  it  was  within  at  least  two  months  after 
that  time  that  the  report  was  actually  filed,  and  I 
think  he  died  within  a  month  or  so,  either  within 
a  month  or  so  before  the  report  was  filed  or  after 
it  was  filed.  As  I  recall  now,  he  had  been  dead  some 
little  time,  some  weeks  before  I  even  learned 
about  it. 

The  Court:     What  is  the  date  of  the  return? 

Mr.  Melville :  It  was  filed  on  June  14,  1943,  your 
Honor. 

Mr.  Clark:  I  think  he  must  have  died  some- 
where between  May  and  August,  1943. 

The  Court :  Very  well.  That  will  be  accepted  as 
a  stipulated  fact  as  to  the  death  of  Mr.  Hickey. 

Q.  (By  Mr.  Melville)  :  Did  I  understand  you 
to  say  that  you  had  turned  all  of  your  papers  over 
to  Mr.  Hickey  in  order  that  he  might  probate  the 
estate  ? 
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A.  I  brought  him  everything  to  take  care  of  my 
affairs  and  check  up  everything  and  just  left  it.  I 
brought  him  everything,  even  the  records  that  they 
hold  for  you  at  the  bank,  so  he  just  took  full  charge. 

Q.     Did  he  probate  the  estate'? 

A.  I  don't  know  what  it  was.  I  couldn't  tell, 
because  [98]  I  was  sick.  I  was  at  the  ranch.  I 
couldn't  be  in  town  at  all.  I  just  thought  that  he 
would  know  how  to  take  care  of  it. 

Mr.  Clark:  I  am  willing  to  stipulate  that  he 
did,  your  Honor. 

The  Court:  Very  well,  that  fact  will  be  stipu- 
lated. 

The  Witness:     I'm  sorry  I  can't. 

Mr.  Melville:  I  think  the  estate  tax  report  will 
show  that  it  was  not  probated. 

The  Court :  You  mean  there  was  no  probate  pro- 
ceeding ? 

Mr.  Melville :     That  is  right. 

Mr.  Clark:  You  see  in  California  it  technically 
is  ])robated  by  a  petition  for  the  termination  of 
joint  tenancy  and  fixation  of  the  tax  in  that  pro- 
ceeding, and  ascertainment  is  made  of  his  affairs 
by  order  of  the  court,  and  then  you  ask  leave  to 
file  a  motion  to  set  aside  the  joint  tenancy  of  {lie 
]jToperty.  That  is  what  I  meant  when  I  said  it  was 
probated. 

llie  Court:  Very  well,  that  will  be  understood 
as  what  is  meant  when  you  spoke  of  his  probating 
the  estate. 
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Q.  (By  Mr.  Melville) :  On  several  occasions 
during-  your  direct  testimony  you  said 

A.     Yes.  [99] 

Q.  that  your  husband,  your  former  hus- 
band   A.    Yes. 

Q.    had  on  more  than  one  occasion  explained 

that  if  anything  ever  happened  to  him  he  wanted 
everything  to  belong  to  you.  A.     Yes. 

Q.  Is  that  the  reason  that  the  property  was 
placed  in  joint  tenancy? 

A.  I  guess  so,  because  he  wanted  me  to  have 
everything  if  anything  happened  to  him.  and  if  any- 
thing happened  to  him  different  that  is  the  way  he 
made  it  out. 

Q.     That  was  your  understanding? 

A.  That  was  my  understanding.  That  is  the 
way  I  got  it. 

Q.  If  anything  happened  to  him  everything 
would  go  to  you?  A.     Yes. 

Q.  And  if  anything  happened  to  you  everything 
would  go  to  him. 

A.     Yes,  that  is  the  way  it  was. 

Q.  And  because  of  that  understanding  you  had 
all  your  real  property  placed  in  joint  tenancy. 

A.    Yes. 

Q.  Aiid  it  is  because  of  that  same  understanding 
that  you  carried  all  the  bank  accounts  in  joint 
tenancy?  [100]  A.     Yes. 

Q.  When  these  bonds  were  presented  to  you, 
Avere  they  made  out  in  your  joint  names  also  ? 

A.     They  were  made  out  just  for  me. 
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Q.     Just  for  you"?  A.     Yes. 

Q.  Then  why  did  you  inchide  them  in  the  gross 
estate  ? 

A.  I  don't  know  what  you  mean.  He  gave  th^em 
to  me.   Let's  see  what  you  mean  now. 

Q.  Is  that  your  signature  on  here,  your  signa- 
tures?   Can  you  find  your  signature  on  here'? 

A.     These  two  are  mine. 

Q.     You  then  are  the  executrix  of  this  estate? 

A.     Yes. 

Q.  You  filed  this  estate  tax  return  which  is  in 
evidence  as  Exhibit  1-A?  A.     I  don't  know. 

Q.  I  call  your  attention  to  Item  8  on  this  sched- 
ule. The  last  item,  No.  8,  says:  "20  United  States 
Bonds  of  the  par  value  of  $2000.00,  decedent's  one- 
half  interest  $1000.00."  I  call  your  attention  to  the 
fact  that  decedent's  one-half  interest,  $1000.00,  is 
written  in  pen  and  ink.  Do  you  know  who  wrote 
that?  A.     That  is  my  husband's  writing. 

Q.     That  is  your  husband's  writing?  [101] 

A.     Looks  like  his  writing. 

Q.  I  don't  know  how  your  husband  could  have 
prepared  his  own  estate  tax  returns  ? 

Mr.  Clark:  Well,  she  m.eans  her  present  hus- 
band.  She  only  has  one  husband, 

Q.  (By  Mr.  Melville)  :  That  is  your  present 
husband's  writing?  A.     Yes. 

Q.  Bid  he  help  you  prepare  this  estate  tax 
return  ? 

A.  I  gave  everything  to  Mr.  Hickey,  I  gave  him 
the  bank  books  and  everything.  Afterwards  I  got 
Mr.  Clark. 
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Q.  Mr.  Clark,  however,  prepared  that  with  infor- 
mation from  you?  A.     Yes. 

Q.  Will  you  explain  to  the  Court  then  why  on 
your  return  the  decedent's  one-half  interest  in  these 
20  United  States  Defense  Bonds  was  recorded  at  a 
thousand  dollars'? 

A.  Well,  I  left  it  right  to  them.  If  it  wasn't 
right,  that  is  the  only  way  I  could  do,  just  like  I 
turned  it  over  to  them. 

Q.     Did  you  show  them  the  bonds "?  A.     Yes. 

Q.     Do  you  still  have  the  bonds? 

A.  I  don't  know  whether  I  have  them  now  or 
not.  I  guess.  I  don't  know.  I  don't  know  whether 
I  have  them  or  not.  [102] 

Q.  I  call  your  attention  to  Schedule  E  on  this 
estate  tax  return.  A.     Yes. 

Q.  And  specifically  to  the  item  No.  1.  By  what 
name  have  you  referred  to  this  first  item  during 
your  testimony  on  direct  examination? 

A.     You  mean  now  or  when  ? 

Q.  When  your  own  counsel  was  asking  you 
questions. 

A.  Before  I  was  married,  3^ou  mean  ?  Mrs.  J.  H. 
Heidt. 

Q.  No,  this  Item  1  on  this  schedule  that  I  laid 
before  you.  That  is  a  piece  of  property  that  was 
sold  for  cash  subsequent  to  your  husband's  death. 

A.     Yes. 

Q.  For  a  price  of  $30,000.00.  What  property 
is  that? 

A.  Let  me  see.  You  mean  it  was  sold  while  he 
was  alive? 
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Q.     No. 

A.     I  should  not  have  caused  all  this  trouble. 

Q.     The  first  item  on  this  schedule. 

A.     Yes. 

Q.  Is  described  as  a  portion  of  the  southwest 
quarter  of  Section  14,  Township  2  North,  Range  16 
West,  Ranch  Ex  ^iission  de  San  Fernando, 
described  as  follows: 

A.     That  must  have  been  that  North  Ridge  place. 

Q.     The  North  Ridge  place?  [103] 

A.     Isn't  it? 

Q.     Did  you  sell  the  North  Ridge  place? 

A.     Yes,  after  he  passed  away. 

^.     Do  you  know  how  much  you  sold  it  for '? 

A.     $28,000.00.   Have  you  got  it  on  here? 

O.  Well,  this  was  sold  for  $30,000.00.  Would 
tbot ".  e  the  same  property? 

A.     What  would  be  the  same  ? 

Q.  This  first  item  that  I  just  called  xoxw  atten- 
tion to  that  you  said  is  the  North  Ridge  property. 

A.  It  must  have  been  sold  for  30,000,  it  says 
28,000,  it  must  have  been  because  we  made  it  30,000 
because  I  only  got  28,000  because  I  was  paying  it 
back  with  interest,  see  wdiat  I  mean?  We  bought 
it  and  paid  so  much  down,  of  course.  I  guess  the 
interest  amount  to  since  that  time  to  thirty. 

Q.  So  your  recollection  is  then  that  3'ou  sold  it 
for  28,000,  but  the  difference  between  28,000  and 
30,000  as  reported  on  this  report 

A.     That  must  be  the  interest. 
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Q.    Must  be  the  interest  you  paid  on  the  sale? 

A.    Yes. 

Q.     Wlien    did   you    acquire   this    North    Ridge 
property  ?  [104] 

A.     Just    about    two    years    befoi^    Mr.    Heidt 
passed  away. 

Q.     When  you  acquired  it,  was  the  title  to  the 
property  taken  in  your  name  and  his  name  jointly? 

A.     Well,  I  couldn't  tell  you.   I  don't  know. 

Q.     Who  made  the  deal? 

A.  Mr.  Coaley  of  North  Ridge,  Mr.  Coaley,  the 
real  estate  man. 

Q.     Was  your  husband  present?  A.     Yes. 

Q.  How  did  you  acquire  this  property?  How 
much  did  you  pay  for  it? 

A.  I  think  it  is  twenty-eight  or  something  like 
that. 

Q.  Are  you  confusing  the  twenty-eight  that  you 
paid  for  it  with  the  twenty-eight  that  you  sold  it 
for?  Did  you  make  any  money  or  lose  any  money 
on  it? 

A.  I  didn't  make  anything  on  it.  I  sold  it  off 
right  off,  because  Mr.  Heidt  passed  away.  I  just 
sacrificed  it. 

Q.  Your  recollection  is  then  that  you  paid  more 
for  it  than  you  sold  it  for?  A.     Yes,  yes. 

Q.     Do  you  remember  what  you  paid  for  it  ? 

A.  Around  twenty-eight  or  thirty,  something  like 
that.  Doesn't  the  deed  show  how  nuich  it  was  or 
something  you  can  find  out  here? 
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Q.  I  haven't  seen  any  deed.  When  this  was 
purchased,  [105]  did  you  pay  cash  for  it? 

A.     Yes. 

Q.     Or  did  you  trade  something  else  in  for  it? 

A.  No,  Mr.  Heidt  he  bought  it  cash,  and  I  sold 
the  land  at  Pahn  Springs  out  for  two  thousand. 
That  is  money  borrowed  privately. 

Q.  Let  me  make  sure  I  understand  that.  When 
Mr.  Heidt  bought  the  North  Ridge  property 

A.     He  borrowed  from  a  friend  and  paid  cash. 

Q.     He  borrowed  from  a  friend  and  paid  cash  ? 

A.     Yes. 

Q.     You  are  pretty  sure  about  that? 

A.     Yes,  I  am. 

Q.     For  the  whole  amoimt  ? 

A.  Yes,  but  he  had  borrowed  from  somebody  else 
to  ])ay  the  cash,  then  I  sacrificed  the  land  at  Palm 
Springs  and  gave  it  to  him  to  give  to  that  man. 

Q.  This  Palm  Springs  property  that  you  speak 
of,  was  that  in  your  name  and  Mr.  Heidt 's  name 
jointly?  A.     No  that,  w^as  my  own. 

Q.     Where  did  you  get  that? 

A.  We  built  it,  I  bought  and  built.  Yie  bought 
the  land  and  I  built  a  place  on  there. 

Q.  You  say  we  bought  the  lot.  What  do  you 
mean  by  that?  [106] 

A.  I  mean  I  bought  the  lot  and  then  I  built 
on  it.  They  had  a  little  house  on  it  and  then  I  built 
two  houses  on  afterwards. 

Q.     When  was  that? 

A.     That  was  in  1940,  I  think,  1939.   I  guess  1939. 
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Q.  Do  you  remember  how  much  you  paid  for 
that  Palm  Springs  property? 

A.  No.  I  can  find  out  from  a  friend  of  mine. 
I  don't  remember  what  it  was. 

Q.     Did  you  trade  any  property  in  for  it? 

A.  No,  I  just  bought  that  little  house  with  two 
lots. 

Q.     Paid  cash  for  it? 

A.  Yes.  I  don't  think  it  was  any  more  than 
about  forty-five  hundred,  something  like  that.  I 
am  not  sure,  though. 

Q.     You  don't  know  how  much  you  paid  for  it? 

A.     No.   It  was  four  years  ago. 

Q.     But  you  did  pay  cash?  A.    Yes. 

Q.  Was  that  cash  that  you  paid  derived  from 
the  sale  of  some  other  property?  A.     Yes. 

Q.     What  property  was  that? 

A.  Well,  from  different  property  we  sold.  I  just 
put  together  and  bought  the  lot.  [107] 

Q.  From  different  properties  that  you  and  your 
husband  sold?  A.     Yes. 

Q.  Coming  to  the  next  item  on  this  Schedule  E, 
described  as  Lots  53  and  54  of  the  Tract  numbered 
4464,  City  of  Los  Angeles,  California,  as  per  map 
recorded  in  Book  48,  page  51  of  Maps  in  the  Office 
of  the  County  Recorder  of  Los  Angeles  County, 
State  of  California,  does  that  mean  anything  to 
you  ?  A.     No. 

Q.  Well,  maybe  this  will  help  3^ou.  It  was  sold 
apparently  after  your  husband  died  for  $55,000.00. 

A.  Yes.  Well,  that  is  the  Dmismere  property, 
that  is  the  only  way  I  can  remember  the  cash  is 
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Q.  Well,  I  don't  know  that  it  says  cash.  It  says 
for  a  price  of  fifty-five  thousand. 

A.     Part  of  that  I  know. 

Q.     That  is  the  Dunsmere  property*? 

A.     Yes,  that  is  the  Dunsmere  property. 

Q.     When  was  that  acquired? 

A.  That  was  acquired  about  12  years  or  10  yeai*s 
ago. 

Q.     About  10  or  12  years  before  1942  *? 

A.     Yes. 

Q.     How  was  it  acquired? 

A.  Well,  just  in  different  trades  we  made  in 
making  money  in  changing  and  trading.  That  is 
the  only  way  I  can  [108]  explain  those  things. 

Q.     Did  you  trade  something  in  on  it? 

A.     No,  he  bought  it  for  cash,  I  think. 

Q.     You  think  he  did?  A.    Yes. 

Q.  Now,  referring  to  Item  No.  3,  which  is 
described  as  two  lots,  24  and  25  in  Sunset  Park 
Tract.  A.     Yes,  I  got  two  places  there. 

Q.  What  is  the  description  that  you  have  used 
in  referring  to  those  pieces  of  property?  Is  that 
the  Sunset  Park  property,  or  does  it  have  some 
other  name  ? 

A.  No,  it  is  Sunset  place,  two  places,  one  five- 
room  and  the  other  is  four-room. 

Q.     Sunset  Place.  When  did  you  acquire  that? 

A.     That  is  about  15  years  ago  or  more. 

Q.     15  years  before  your  husband's  death  ? 

A.     Oh,  yes. 
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Q.-    Did  lie  pay  cash  for  it? 

A.  Well,  I  think  I  paid  some  and  he  paid  on  the 
other  one. 

Q.  Do  you  know  how  much  each  one  of  you 
paid? 

A.  Oh,  no.  I  think  it  seems  to  me  it  was  fifteen 
thousand  on  one  of  them.  I  don't  know  what  he 
paid  for  the  other  one. 

Q.    Tie  paid  for  one?  [109] 

A.     Yes,  and  I  paid  for  the  other. 

Q.     And  you  paid  for  the  other  one  ? 

A.     Yes,  with  my  money. 
■  Q.     Do  you  know  how  much  you  paid  for  yours  ? 

A.     Fifteen,  I  think  it  was. 

Q.     Fifteen  thousand  ?  A.     Yes. 

Q.     Do  you  know  how  much  he  paid  for  his  ? 

A.     His  was  about  that  much  too,  I  think. 
•  Q.     You  don't  know? 

A.     Oh,  in  that  neighborhood. 

Q.  You  paid  fifteen  thousand,  did  you  not.  and 
he  bought  the  other  half  of  this  same  property  f 

A.  Yc^.  They  are  different  jiroperties.  different 
estates,  different  properties. 

Q.  Were  the  ranches  the  joint  pi-operty  of  you 
and  your  husband? 

A.  I  believe  they  were.  I  don't  laiow.  I  couldn't 
tell  you  for  sure. 

Q.     Do  you  know  how  the  ranches  were  acquired  ? 

A.  Well,  of*  course  the  Chatswortli  Ranch,  he 
picked  that  out  and  he  said,  "I  will  take  it  because 
T  think  it  will  be  right,"  on  account  of  his  health, 
you  know. 
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Q.     And  he  paid  for  it  ?  A.     Yes.  [110] 

Q.  Now.  referring  to  Item  4,  this  item  is  from 
Beverly  Hills  property.  Lot  86.  and  that  was  sold 
for  $11,000.00  after  your  husband's  death.  What  is 
your  description  of  that  in  yoiu'  previous  testimony  f 

A.     That  is  the  home  on  El  Camino. 

Q.     The  El  Camino  homef 

A.     237  South  El  Camino. 

Q.  Was  that  the  home  that  you  and  your  hus- 
band lived  in  ?  A.     Yes.  for  awhile. 

Q.     Do  you  recall  when  that  was  acquired? 

A.  Well.  Mr.  Heidt  took  a  mortgage  from  the 
bank  and  then  I  think  the  hank,  he  had  a  party  in 
and  wanted  to  get  a  mortgage  on  this  house,  so  Mr. 
Heidt  gave  him  the  money  for  it.  and  he  took  the 
house.   I  don't  know  what  it  is,  what  you  call  it. 

Q.  Xow.  under  Item  5,  which  is  this  note  given 
to  you  and  yoiu'  husband  by  the  Japanese. 

A.     Oh.  yes. 

Q.     Is  that  right  f  A.     Yes. 

Q.  The  note  was  payable  to  you  aiid  your  hus- 
band ? 

A.     Yes.  it  is  joint  tenants,  I  think. 

Q.  And  that  note  was  in  payment  for  some 
propei-ty  f 

A.  That  is  that  hotel  on  Ruth  Avenue,  that  is 
that  [111]  hotel  that  the  Jap  had. 

Q.     That  is  the  Elmo  Hotel.  A.     Yes. 

Q.     You  and  your  husband  sold  the  Elmo  Hotel  ? 

A.     Yes. 
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Q.  Is  that  true?  And  the  other  stock  that  was 
held,  such  as  a  thousand  shares  of  Hermosa  Mining 
Company. 

A.  I  guess  that  is  all  the  one  I  had.  That  is  the 
same  thing  there. 

Q.  In  other  words,  everything  that  was  in  your 
own  name  was  not  included  in  the  gross  estate  ? 

A.     No. 

Q.  And  all  of  those  things  which  were  in  your 
joint  names  are  included  m  the  gross  estate,  is  that 
right?  [114] 

A.  I  don't  know  enough  about  this,  everything 
was  to  be  made  the  right  way,  the  way  it  should  be, 
because  Mr. — I  am  not  sure. 

Q.  Do  you  own  150  units  of  the  Hamilton  Oil 
Syndicate  ? 

A.  Yes,  that  is  a  long  time  ago.  I  don't  remem- 
ber much  about  that.   He  paid  for  that. 

Q.     Was  that  in  your  own  name  ? 

A.  I  don't  know.  I  couldn't  tell  you  whether 
that  was  or  not.  He  got  that.  I  have  got  those  pa- 
pers at  home  for  everything. 

Q.     Do  you  still  own  those  units? 

A.     I  think  I  have  it,  yes. 

Q.     You  still  have  that,  do  you  ? 

A.  I  got  nothing  out  of  it.  They  have  it  here 
priced  $150.00.  He  said  maybe  it  could  be  good  for 
something,  but  you  have  to  follow  that  in  the  paper, 
so  that  is  the  way. 

Q.  What  can  you  tell  us  about  the  Trust  No. 
1629,  Citizens  Trust  &  Savings  Bank.  Do  you  still 
own  any  interest  in  that? 
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A.     I  don't  know  what  to  make  of  that. 

Q.  There  is  an  item  of  $4,000.00  on  deposit  at 
the  California  Bank  at  9941  Wilshire  Boulevard.  In 
whose  name  was  that  accoimt  held? 

A.  Well,  that  was  a  joint  account  but  I  can't 
find  the  book,  I  don't  know  where  it  is.  I  asked 
them  about  it  and  [115]  they  said  they  didn't  have 
it  in  there. 

Q.     Was  that  also  joint  property  ?  A.     Yes. 

Q.  There  are  two  accounts  listed  on  the  estate 
tax  return.  A.     Yes. 

Q.  One  of  them  was  the  $21,951.37  accoimt  with 
the  Bank  of  America.     A.     Yes. 

Q.  And  the  other  was  the  $1,409.02  with  the  Cali- 
fornia Bank  at  9441  Wilshire  Boulevard.  Now,  I 
believe  you  have  furnished  the  government  informa- 
tion to  the  effect  that  there  was  a  $4,000.00  deposit 
at 

A.  I  can't  find  that.  I  can't  fiind  the  book.  Mr. 
Heidt  left  the  book  there  to  be  fixed  up,  and  I  went 
after  that  and  they  said  they  didn't  have  it,  so  I 
can't  get  that  book. 

Q.  Did  you  swear  to  a  statement  on  the  31st  day 
of  May,  1946,  which  was  addressed  to  the  Technical 
Staff  of  the  United  States  Connnissioner  of  Internal 
Revenue  in  Los  Angeles?  A.     I  think  so. 

Q.  In  your  statement  did  you  say  moneys  on 
hand  at  the  time  of  the  death  of  my  husband,  to-wit, 
a  deposit  of  $21,998.87  in  the  Bank  of  America  and 
a  deposit  of  $4,000.00  in  the  California  Bank  nt 
9941  Wilshire  Boulevard,  Beverly  [116]  Hills,  and 
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you  also  referred  to  a  deposit  of  $1,409.02  in  your 
checking  account  with  the  California  Bank  at  9941 
Wilshire  Boulevard.  Do  I  understand  from  that 
that  in  those  three  accoimts  you  had  an  item  of 
$1,409.02  which  was  in  the  California  Bank  checking 
accoimt  %  A.    Yes. 

Q.  Then  $4,000.00  was  in  some  other  account,  is 
that  correct? 

A.  That  four  thousand  was  what  I  think  was  Mr. 
Heidt 's.  I  can't  find  the  l30ok,  because  I  looked  all 
over  for  it  and  I  couldn't  find  any. 

Q.     The  $4,000.00  account  you  say  was  yours  ? 

A.     Yes. 

Q.'    The  other  was  Mr.  Heidt 's?  A.     Yes. 

Q.  Does  that  account  for  the  fact  that  the 
$4,000.00  account  was  not  repoited  in  the  gross  es- 
tate,, but  that  Mr.  Heidt 's  account  of  $1,409.02  was'? 

A.  Yes,  I  think  everything  was  reported.  The 
attorney  took  care  of  everything.  He  can  testify 
that  it  never  included  anything.  [117] 


INGALL  W.  BULL 

called  as  a  witness  for  and  o]i  l^ehalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Clark: 

Q.     State  your  name,  please. 
A.     Ingall  W.  Bull. 
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Q.     Where  do  you  reside  ? 

A.     City  of  Los  Angeles. 

Q.  You  hold  an  official  position  in  the  County  of 
Los  Angeles  ?  A,     I  do. 

Q.     And  what  is  it? 

A.     Judge  of  the  Superior  Court. 

Q.     How  long  have  you  held  that  position  ? 

A.     Just  about  10  years. 

Q.  Prior  to  that  time  were  you  attorney  for  one 
Joseph  H.  Heidt  and  Louis  Heidt  ?  A.     I  was. 

Q.  Louise  Heidt  being  the  petitioner,  and  Joseph 
H.  Heidt  being  the  decedent  whose  estate  is  in- 
volved? A.     That  is  correct. 

Q.     How  long  had  you  known  them  ? 

A.  I  think  I  became  attorney  for  Mi',  and  Mrs. 
Heidt  about  1906. 

Q.  And  during  what  period  of  time  between  the 
year  190()  when  you  first  assiuned  that  relationship 
to  the  time  when  you  went  upon  the  Superior  Court 
bench  of  this  comity,  during  what  portion  of  that 
time  did  you  represent  them  as  your  lawyer? 

A.     Practically  all  of  the  time,  I  believe. 

Q.  And  in  what  detail  did  you  take  care  of  their 
legal  business  ? 

A,  Well,  when  they  had  lawsuits  I  tried  them. 
When  they  made  deals  on  real  estate  and  contracts 
I  usually  attended  to  the  matters  for  them. 

Q.  And  was  that  true  both  in  the  transactions  in 
which  Mrs.  Heidt  engaged  as  well  as  those  in  which 
he  engaged?  A.     That  is  correct. 
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Q.  By  reason  of  that  relationship  and  your  at- 
tention to  their  legal  affairs,  did  yon  keep  yourself 
personally  informed  as  to  the  progress  of  their 
business?  [119] 

A.  Well,  I  naturally  was  conversant  with  their 
business  because  I  was  consulted  about  it  practically 
all  of  the  time. 

Q.  During  that  time  will  you  state  to  the  court 
briefly  ])ut  substantially  what  you  oljserved  and 
knew  as  to  Mrs.  Heidt 's  activities  and  business 
affairs'? 

*  *  *  -H-  -X-  * 

The  Witness:  Mrs.  Heidt  handled  all  of  the 
real  estate  transactions  except  such  as  pertained  to 
the  produce  business,  and  that  was — that  is,  Mr. 
Heidt  was  engaged  primarily  in  the  potato  business, 
and  he  and  Mr.  Zimmerman  were  the  largest  potato 
dealers  in  Los  Angeles  for  a  great  many  years,  and 
Mrs.  Heidt  bought  and  sold  properties  and  improved 
properties,  furnished  them  and  sold  them,  and  she 
was  engaged  in  that  business,  but  for  purposes — 
not  for  the  public,  she  was  a  real  estate  broker  or 
agent. 

Q.  Now,  what  business  in  reality  were  you  en- 
gaged in  in  connection  with  his  business? 

A.  Sometimes  leases  to  plant  potatoes  and  on- 
ions, and  being  in  Idaho  as  well  as  Califomia.  His 
principal  stocks  of  potatoes  came  from  Idaho. 

Q.  Did  he  during  the  period  of  your  representa- 
tion of  him  and  Mrs.  Heidt  go  broke  in  the  business 
in  which  he  was  engaged? 
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A.  About  three  times.  That  is  a  higlily  specula- 
tive business. 

Q.  Do  you  remember  about  when  those  occasions 
were? 

A.  It  is  so  many  years  ago.  I  might  say  I  de- 
stroyed my  files  about  three  years  ago.  I  thought 
the  statute  of  limitations  had  run  on  most  of  the 
business  that  I  had  attended  to.  But  for  that  I 
would  have  those  files,  and  I  could  tell  you  all  about 
it  if  I  had  my  files. 

Q.  From  your  observation  it  would  be  approxi- 
mately when? 

A.  Well,  a  short  time,  a  comparatively  short 
time,  and  when  I  say  a  comparatively  short  time 
I  don't  mean  months,  I  am  speaking  in  years  be- 
cause from  recollection  I  can't  fix  [122]  the  time, 
a  comparatively  short  time  before  he  retired  from 
business,  and  he  was  retired  from  business,  oh  along 
in  the  early  '30 's,  and  then  once  maybe  four  or  five 
or  six  years  before  that  time  and  then  earlier  around 
maybe  1913  or  '14  or  '15,  along  in  there. 

Q.  Now,  do  you  know  that  on  occasions  when  he 
did  go  broke  his  affairs  were  adjusted  through  a 
Board  of  Trade  ? 

A.  I  believe  it  was  through  the  Board  of  Trade. 
They  were  handled  down  there  by  Mr.  Craig. 

Q.     W.  a.  Craig?  A.     Yes. 

Q.     Now  deceased?  A.     Yes,  he  is  deceased. 

Q.     He  has  been  dead  about  how  many  years  ? 

A.     I  can't  recall  just  when  Mr.  Craig  died. 
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Q.     It  has  been  more  than  five  or  six  years? 

A.     Oh,  yes,  it  has. 

Q.  During  the  period  that  you  were  representing 
Mr.  and  Mrs.  Heidt  and  on  occasions  when  titles  to 
real  property  were  acquired,  did  you  have  any  con- 
versations with  Mr.  Heidt  as  to  his  interest  in  the 
properties  ? 

A.  My  recollection  is  that  most  of  the  moneys 
for  those  properties  came  from  Mrs.  Heidt  through 
her  individual  dealings.  I  couldn't  name  any  of  the 
properties  that  he  acquired,  that  she  acquired  and 
that  she  built  and  suggest  a  date  on  them.  I  con- 
sidered her  a  very  good  business  woman  and  Mr. 
■Heidt  took  no  part  in  the  real  estate  dealings. 

Q.  And  on  these  occasions  did  he  ever  speak  to 
you  about  what  Mrs.  Heidt 's  connection  with  the 
real  estate  and  the  title  was? 

A.  Well,  Mrs.  Heidt,  I  always  considered  the 
I>roperty  Mrs.  Heidt 's  property. 

Q.     Did  he  ever  make  such  statements  to  you  ? 

A.     Yes,  he  did. 

Q.     On  more  than  one  occasion? 

A.     Yes,  many  times. 

Q.     In  substance  what  did  he  say? 

A.  He  said  that  those  properties  were  hers,  that 
he  was  engaged  in  a  very  highly  speculative  busi- 
ness, and  that  he  wanted  her  to  be  sure  that  she  had 
something  to  live  on.  I  might  also  say  about  Mr. 
Heidt  that  when  he  would  recoup  his  fortunes  he 
would  pay  off  his  debts. 
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Q.     Is  that  right? 

A.     Yes,  regardless  of  any  legal  liability. 

Mr.  Clark:  I  am  glad  to  have  you  volunteer 
that.  You  may  cross-examine. 

Cross-Examination 
By  Mr.  Melville : 

Q.  You  stated  that  you  handled  their  lawsuits. 
I  take  it  they  had  lawsuits  ?  [124] 

A.     Oh,  yes. 

Q.     What  would  the  nature  of  those  lawsuits  be? 

A.  Oh,  minor  lawsuits.  I  can't  say  anything  of 
£iny  vast  consequence.  Sometimes  it  involved  suits 
for  Mr.  Heidt.   That  was  the  primary  thing. 

Q.  Suits  for  him  you  mean,  where  he  was  the 
plaintiff?  A.     Plaintiff  or  defendant. 

Q.     He  has  been  a  defendant  then? 

A.     Oh,  yes. 

Q.     On  a  number  of  occasions  ?  A.     Yes. 

Q.     Did  he  ever  go  through  bankruptcy  ? 

A.     No,  he  did  not. 

Q.  Did  you  state  that  to  your  knowledge  Mrs. 
Heidt  was  never  a  real  estate  broker  or  agent? 

A.  Not  that  I  recall,  but  bear  in  mind  I  have 
not  been  in  touch  with  their  affairs  at  all  for  10 
years. 

Q.  All  of  the  real  estate  dealings  that  she  had 
were  for  the  Heidts,  Mr.  and  Mrs.  Heidt? 

A.  Yes.  Of  course  I  might,  in  connection  with 
that  answer  I  might  say  this,  that  I  considered  that 
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it  was  for  her,  because  she  was  the  one  who  specu- 
lated in  real  estate,  and  she  was  very  successful. 

Q.  Now,  his  busines,  you  said,  was  rather  spec- 
ulative? A.     Yes,  very  speculative.  [125] 

Q.     Aiid  he  went  broke  three  times'? 

A.     Yes. 

Q.  Wliat  precautions  did  he  take  to  protect  his 
wife  against  this  speculative  business? 

A.     Giving  her  property,  in  other  words 

Q.     Putting  the  properties  in  her  name? 

A.     Yes. 

Q.  And  when  he  and  his  wife  took  the  properties 
in  their  joint  name,  was  that  because  the  business 
at  that  particular  time  was  not  too  s})eculative  and 
he  could  take  a  chance  on  being  a  joint  tenant  of 
the  property? 

A.  No,  I  don't  think  that.  I  think  his  intention 
was  that  his  wife  shoidd  have  the  real  estate. 

Q.  But  how  would  you  account  then.  Judge,  for 
the  fact  that  much  of  the  real  estate  was  taken  in 
their  joint  name? 

A.  \Yhatever  they  wanted  was  what  was  done. 
Now,  as  far  as  accounting  for  it,  I  don't  know  why 
they  wanted  it  that  way. 

Q.  Well,  now,  if  he  should  go  bioke  with  real 
estate  in  the  joint  name  of  Mr.  Heidt  and  Mrs. 
Heidt,  wouldn't  that  real  estate  be  subject  to  seizure 
by  creditors? 

A.  I  will  have  to  give  a  little  thought  to  that 
question,  as  to  what  the  law  was  at  tliat  time.  You 
are  speaking  of  joint  tenancy. 
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Q.     I  mean  now  in  joint  tenancy.  [126] 

A.     Yes. 

Q.  You  indicated  in  answer  to  a  previous  ques- 
tion that  the  reason  that  the  property  was  placed  in 
her  name  was  to  protect  her  against  this  speculative 
business  that  he  was  in? 

A.     That  is  correct.   That  was  exactly  it. 

Q.  Now,  then,  in  a  situation  where  the  property 
was  taken  in  their  joint  names,  I  am  asking  you 
whether  and  how  could  a  joint  tenancy  protect  her 
against  this  speculative  business  of  his? 

A.  Well,  it  would  not  be  subject  to  seizure  until 
the  tenency  was  terminated. 

Q.  You  mean  a  judgment  obtained  against  Mr. 
Heidt,  the  judgment  creditor  could  not  levy  against 
or  in  any  way  touch  the  jointly  owned  property? 

A.  Oh,  yes,  he  could  touch  the  interest  of  the 
judgment  debtor,  yes. 

Q.     That  is  what  I  thought. 

A.     Yes,  certainly. 

Mr.  Melville :     No  more  questions. 

Mr.  Clark:     That  is  all.  [127] 

*  *  *  *  4?-  * 

Mr.  Mark:  Your  Honor,  I  am  offering  in  evi- 
dence by  reference  to  the  original  on  record  in 
Book  3109  of  the  Official  Records  of  Los  Angeles 
County  at  page  289  thereof  a  corporation  grant 
deed  from  Security  Trust  and  Savings  Bank,  a 
corporation,  as  grantor,  to  Louise  Heidt,  a  maj'ried 
woman,  as  grantee,  of  that  certain  property  de- 
scribed as  Lot  11  in  Block  4  Rossmoyne  Park,  as 
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per  may  recorded  in  book  70,  page  23  of  Maps  in 
the  Office  of  the  County  Recorder  of  this  county, 
the  date  of  that  deed  being  August  9,  1924,  and 
the  deed  containing  the  statement  that  the — near 
the  end  of  it  and  not  before  the  signature  reading 
as  follows: 

''Grant  deed  issued  by  the  above  grantor 
dated  July  8,  1924,  whereby  the  above  described 
property  was  deeded  to  Louise  Heidt,  a  single 
woman,  which  deed  was  recorded  on  the  25 
day  of  July,  1924,  in  book  4061,  page  23  Official 
Records  of  Los  Angeles  Count}^,  the  status  of 
grantee  having  been  erroneously  expressed 
therein." 

Mr.  Melville:  Your  Honor,  I  object  to  the  intro- 
duction [128]  of  this  testimom^  on  several  groimds : 
First,  it  has  not  been  shown  that  this  property 
was  in  the  gross  estate  on  the  date  of  decedent's 
death;  secondly,  he  has  only  read  extracts  from  a 
recording  here  which  runs  over  three  pages;  third, 
all  it  purports  to  show  is  that  the  deed  was  taken 
in  the  name  of  the  surviving  spouse.  Of  course 
the  fact  that  the  deed  was  taken  in  her  name  to 
protect  her  against  the  hazardous  business  that 
he  was  engaged  in  does  not  prove  any  contribution 
on  her  part  to  that  property.  The  fact  that  I  might 
buy  some  property,  and  have  that  recorded  in  my 
wife's  name  or  my  son's  name  does  not  prove  that 
my  son  or  my  wife  paid  for  the  property,  and  I 
think  this  is  immaterial. 

The  Court :     What  is  the  purpose  of  it  f 
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Mr.  Clark:  The  purpose  of  it,  your  Honor,  is 
this:  It  is  the  testimony  of  the  petitioner  and  also 
the  testimony  of  Judge  Bull  that  during  the  period 
of  the  marriage  of  these  two  parties  she  engaged 
in  business  transactions  and  acquired  titles  to  prop- 
erty, and  that  insofar  as  any  contribution  to  the 
purchase  price  of  those  properties  was  made  from 
the  commimity  earnings  of  the  parties,  the  husband 
stated  to  her  that  he  was  making  a  gift  of  his  inter- 
est, whatever  it  may  be  because  of  that  community 
interest,  to  his  wife.  We  are  corroborating  that 
by  showing  that  through  that  period  of  time  there 
were  approximately  ten  pieces  of  property  that 
were  acquired,  title  to  which  was  taken  in  the  name 
of  this  [129]   petitioner. 

Now  she  has  testified  that  these  properties  were 
bought  and  were  sold  and  the  proceeds  went  into 
a  revolving  fund  and  finally  went  into  the  purchase 
and  improvement  of  the  properties  which  were  on 
hand  at  the  time  of  the  death  of  Mr.  Heidt  and 
stood  in  their  names  as  joint  tenants.  That  shows 
the  contribution,  because  if  moneys  w^hich  came 
from  property  which  she  owned  went  into  property 
which  was  placed  in  the  name  of  the  two  parties 
in  joint  tenancy,  it  constitutes  a  contribution  by 
her  of  her  own  separate  estate  to  the  acquisition  of 
those  pro]3erties,  and  this  book  testimony  cor- 
ro]:>orates  it,  and  we  have  that  evidence  running 
through  these  years.  In  California  law  the  pre- 
sumption is  that  property  standing  in  the  name  of 
a  married  woman  in  her  sole  and  separate  property. 
That  is  a  presumption  declared  by  the  Code. 
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The  Court:     I  will  admit  them  for  the  purposes 
of  corroboration. 

Mr.  Clark:  We  now  offer  in  evidence  by  refer- 
ence an  original  document  recorded  in  Book  3835, 
Of&cial  Records  of  the  County  of  Los  Angeles  at 
page  22,  a  grant  deed  from  Howard  A.  Wilson  and 
Georgia  Baker  Wilson,  husband  and  wife,  to  Louise 
Heidt,  a  married  woman,  as  her  separate  property, 
of  that  certain  real  property  known  as  the  north 
6  acres  of  the  northeast  half  of  the  northeast  quarter 
of  the  southeast  quarter  of  Section  12,  Township  2 
North,  Range  17  West,  S.B.M.,  in  the  City  and 
County  of  Los  Angeles,  State  of  California,  which 
deed  bears  date  of  October  22,  1924.  [131] 

We  now  offer  by  reference  to  the  original  docu- 
ment recorded  in  Book  4061  of  Official  Records  of 
this  county  at  page  23,  which  is  a  corporation  grant 
deed  from   Security  Trust   and   Savings   Bank   as 
grantor  to  Louise  Heidt,  a  single  woman,  as  grantee, 
and  I  may  say,  your  Honor,  that  this  is  the  deed 
that  was  corrected  by  the  one  first  offered,   so  I 
simply  offer  this  to  complete  that  record. 
The  Court:     Very  well. 
Mr.  Melville:     What  is  the  date  of  that"? 
Mr.  Clark:     And  the  date  of  this  deed  is  July 
8,  1924. 

We  next  offer  by  reference  to  the  original  re- 
corded in  Book  4159  at  page  394  of  Official  Records 
of  this  county  a  deed  from  Georgia  Baker  Wilson 
and  Henry  A.  Wilson  as  grantors  to  Louise  Heidt, 
a  married  woman,  as  her  separate  property,  cover- 
ing the  north  7  acres  of  the  south  14  acres  of  the 
east  r>ne-half  of  the  northeast  quarter  of  the  south- 
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east  quarter  of  Section  12,  Township  2  North, 
Range  17  S.B.M.  in  the  City  of  Los  Angeles,  State 
of  California,  excepting  a  tract  7  feet  wide  along 
the  east  side  of  said  7  acres  dedicated  as  a  highway. 

We  next  offer  by  reference  to  the  original  which 
is  recorded  in  book  4768  of  Official  Records  of  this 
county  at  page  239  thereof  an  agreement  executed 
as  of  the  27th  day  of  November,  1926,  between 
Joseph  Heidt  and  Louise  Heidt  of  the  City  of  Los 
Angeles  as  lessors  and  one  E.  E.  Bash  of  the  same 
place  as  lessee.  [133] 

We  now  offer  in  evidence  a  document  by  refer- 
ence to  the  recordation  in  Book  6042  of  the  Official 
Records  of  this  County  at  page  100,  being  a  grant 
deed  from  Gladys  and  Cannon  Dunbar  as  grantor 
to  Louise  Heidt,  a  married  woman,  presumptively 
as  her  separate  property  as  grantee,  covering  the 
real  property  situated  in  the  city  of  Beverly  Hills 
in  this  county,  described  as  Lot  25  in  block  95  of 
Beverly  Hills  Sheets  6,  7  8  and  9,  as  per  mai3  re- 
corded in  Book  54,  pages  57  to  60,  inclusive  of  Maps 
in  the  office  of  the  County  Recorder  of  this  county, 
Avhich  document  bears  date  June  5,  1926. 

We  offer  in  evidence  Iw  reference  to  the  original 
recorded  in  Book  9529  at  page  236  of  Official 
Records  of  this  county  a  deed  bearing  date  Jan- 
uary 9,  1930,  from  Graham  E.  Harris,  a  married 
man,  as  grantor,  to  Mrs.  Louise  Heidt  as  grantee, 
covering  the  real  property  situated  in  this  county, 
known  as  Lot  3  in  Block  3,  Tract  6768  as  per  map 
of  said  tract  in  l^ook  79,  pages  9,  10  and  11  of  Maps 
and  Records  of  this  county. 
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LOUISE  SEELEY 
resumed  her  testimony  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Melville: 

Q.  I  hand  you  a  document  and  ask  you  if  you 
reco^ize  the  signature  on  the  bottom  of  it. 

A.     Yes,  sir. 

Mr.  Melville:  With  opposing  counsel's  permis- 
sion, I  will  read  in  the  record  a  paragraph  from 
the  application  which  was  filed  with  the  Commis- 
sioner of  Internal  Revenue  in  connection  with  the 
estate  tax  return,  asking  the  relief  from  the  tax 
lien  of  certain  real  property: 

''That  in  addition  to  such  real  property  ap- 
plicant and  said  decedent  held  at  the  time  of 
the  death  of  said  decedent  other  real  and  per- 
sonal property  and  joint  tenancy  situated  in  the 
County  of  Los  Angeles,  State  of  California,  to 
the  reasonable  value  of  about  $100,000.00;  that 
about  $27,000.00  of  said  property  was  money  on 
deposit  in  the  bank  of  America,  its  branch  at 
Wilshire  and  Dunsmere  in  Los  Angeles,  in  Los 
Angeles,  California,  [134]  and  in  the  California 
Branch,  its  branch  at  9441  Wilshire  Boulevard, 
Beverly  Hills,  California :  and  that  at  the  time 
of  the  death  of  said  decedent  said  decedent  was 
not  indebted  and  your  applicant  was  not  in- 
debted in  awy  sum  whatsoever  excepting  for 
nominal  current  lining  expenses,  and  your  ap- 
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plicant  has  ample  funds  with  which  to  pay  the 
tax  payable  upon  such  property  as  soon  as  the 
same  may  be  ascertained  in  accordance  with 
law.'^ 

Q.  (By  Mr.  Melville) :  Now,  let  me  ask  you, 
referring  to  this  |27,000.00  which  was  in  these  two 
banks  in  your  joint  names,  whether  that  did  not 
include  this  $4,000.00  item  in  the  California  Bank? 

A.     No,  sir,  it  did  not. 

Q.  According  to  the  estate  tax  return  there  was 
$21,951.37  in  the  Bank  of  America.  A.     Yes. 

Q.  And  there  was  $1,409.02  in  the  California 
Bank.  A.    Yes. 

Q.  Now  when  you  add  $4,000.00  to  that,  how 
much  do  you  get?   $27,000.00. 

A.     I  don't  understand. 

Q.     What? 

A.     I  don't  understand  what  you  mean. 

Q.     This  is  your  signature,  is  it  not? 

A.    Yes.  [135] 

Q.  You  swore  by  this  statement  that  $27,000.00 
was  correct,  did  you  iiot?  A.     Yes. 

Q.  How  do  you  reconcile  the  $27,000.00  sworn 
to  here  with  the  total  which  is  sliown  in  Items  6 
and  7  of  your  schedule  attached  to  the  estate  tax 
return,  which  amounts  to  about  $23,000.00,  unless 
you  add  the  $4,000.00,  how  do  you  arrive  at  that 
$27,000.00? 

A.  Well,  I  sold  the  North  Ridge  Ranch  and  got 
the  deposit  on  that,  and  just  through  paying  for  it, 
they  paid  a  certain  amount  down,  I  don't  remember 
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how  much  of  an  amount  they  paid.   The  California 

Bank  would  know  that. 

Q.  I  don't  believe  you  understood  my  question. 
This  statement  which  I  read  in  the  record  about 
$27,000.00  is  to  the  effect  that  you  had  in  your  joint 
accounts  at  these  two  banks  a  total  of  $27,000.00? 

A.    Yes. 

Q.  According  to  the  estate  tax  return  you  only 
show  approximately  $23,000.00  in  your  joint  ac- 
count, and  yet  your  testimony  is  that  the  $4,000.00 
was  not  joint  accoiuit.  I  am  asking  you  to  reconcile 
that. 

A.     Yes,  I  know. 

Q.     Can  you  do  that? 

A.  Well,  this  $4,000.00,  the  bank  book,  you 
know,  which  was  the  book  for  the  four  thousand, 
Mr.  Heidt  left  in  the  bank  [136]  to  be  fixed  and  I 
haven't  got  it  back. 

Q.  Can  you  reconcile  the  difference  between  ap- 
proximately $23,000.00  and  the  $27,000.00  referred 
to  in  the  application  for  release  of  the  tax  lien? 

A.  Mr.  Mahoney  took  care  of  all  that,  in  Bev- 
erly Hills,  he  had  all  charge  of  that. 

Q.     You  can't  reconcile  that? 

A.  Yes.  I  don't  know.  Mr.  Mahoney  had  charge 
of  all  the  taxes  and  everything. 

Q.  Do  you  recall  at  one  time  owning  Lot  2,  Block 
B  of A.     Is  that  thp  Rossmo^me  Tract? 

Q.     I  don't  know. 

A.  T  don't  know.  I  had  a  lot  in  the  Rossmoyne 
Tract,  then  T  had  a  lot  in  Beverly  Hills  on  Wilshii'e 
Boulevard. 
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Q,  Would  it  help  you  any  if  I  told  you  that  this 
was  valued  at  $10,000.00  at  the  time  of  your  hus- 
band's death? 

A.  It  was  sold  though  before  he  died,  this  lot. 
That  Wilshire  Boulevard  lot  was  sold. 

Q.  Well,  is  this  lot  that  I  have  described,  Lot  2, 
Block  B  of  Newhall  and  Lapere  Subdivision,  is  that 
the  Wilshire  property  you  spoke  about  now? 

A.  Would  that  be  on  Wilshire  Boulevard,  what 
you  have  there? 

Q.     I  am  sorry,  I  don't  know. 

A.  That  is  the  only  lot  I  know,  except  the  lots 
in  [137]  Rossmoyne  Park.  There  are  seven  lots  in 
the  Rossmoyne  Tract,  and  that  is  the  only  lot  I  can 
figure  out.  I  am  making  so  many  deals  you  can't 
remember. 

Q.  Do  you  recall  owning,  either  individually  or 
jointly  with  your  husband,  a  piece  of  real  property 
described  as  Lot  7  Dickson  &  Tenney  Company's 
Subdivision  ? 

A.  That  must  be  the  Rossmoyne  Tract,  seven 
lots. 

Q.     About  what  was  that  worth? 

A.     A  few  hundred  dollars  apiece  at  the  time. 

Q.  I  have  information  that  it  was  worth 
$5,000.00. 

A.  It  was  traded  in  with  the  Chatsworth  Ranch, 
all  those  lots. 

Q.  In  w^hose  name  did  this  last  property  stand 
at  the  time  of  your  husband's  death? 

A.     The  North  Ridge  Ranch  was  in  my  name. 
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Q.  Then  in  addition  to  the  real  property  which 
is  reported  in  the  estate  tax  return  as  jointly  owned 
property,  you  did  own  considerable  real  property  in 
your  own  name,  is  that  correct  % 

A.     Yes,  I  did. 

Q.  And  I  believe  your  testimony  is  that  you  also 
owned  considerable  personal  property  in  your  own 
name?  A.     Yes,  I  did. 

Q.  Did  you  own,  did  you  or  your  husband  own 
200  shares  of  United  Chief  Oil  and  Gas  Company 
stock,  certificate  792?  [138]. 

A.     That  is  on  the  Sante  Fe  Springs,  is  that  it? 

Q.     In  whose  name  was  that  stock  held? 

A.  He  bought  it  in  my  name  and  my  daughter's 
name. 

Q.  That  was  either  in  your  name  or  your 
daughter's  name? 

A.     Both  of  us,  both  my  daughter  and  myself. 

Q.  You  say  he  bought  it  under.  What  do  you 
mean  by  that? 

A.  It  was  put  in  the  name  but  he  put  it  right  in, 
I  gave  him  permission  to  do  so.  I  gave  him  au- 
thority to  do  that. 

Q.     You  say  he.  You  mean  Mr.  Heidt  ? 

A.    Yes. 

Q.  Is  that  also  true  of  the  100  shares  of  Elias 
Creek  Oil  Company  stock  ? 

A.  He  never  got  money  out  of  it,  so  they  are 
laying  there,  just  laying  there,  whatever  they  are. 

Q.     Whose  name  is  that  in?  A.     Mine. 
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Mr.  Melville:     No  more  questions. 

Mr.  Clark:     No  more  questions.    That  is  all,  Mrs. 
Heidt.  [139] 


Redirect  Examination 
By  Mr.  Clark: 

Q.  Mrs.  Seeley,  did  you  and  your  husband  re- 
side within  the  State  of  California  at  all  times  after 
you  were  married  and  until  his  death? 

A.     Always,  right  in  Los  Angeles. 

Mr.  Clark:     That  is  all.    Thank  you  very  much. 
******* 

The  Court:  Very  well.  Now,  do  you  have  any 
evidence,  Mr.  Melville? 

Mr.  Melville:     Respondent  rests.  [141] 
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SI^st.^a'L-o's'^S'r^-  T^^ 

jnoome  with  r«peet  fc  e«h  11*^5  pi^„3S5^  SLiSSlI?'"' 
pj|uned^„.u,.»,.ep.rU.lyente^ 

tot^l.  .hould  not  be  crried  forwM,!  fromS.  «bL^2rST,;„.E" 

uiile«  the  emeutor  Mlopu  ibi^t^^rJSSS^  ^tt^^^ 

rMp-u;jrjj:truStt.^S?£.^ 

The  flUai  of  tUi  fom  wiU  aot  b*  mhuM..^  <k.  «h.    ^ 

£^TbZr£izs.^S?S-S^i 


OPTIONAL  TALVATION 

S^  ^-!°^.p~''*»  -"-^y  th5f'«^t^fte  JESS 

StT^ui^  th. ro, «t«. 4m «ir.^ .xyss^hiL?;^ 

K.H^k!*""'**  ■'T-  ^  •»  •••etJoo  duly  SMb  aaM  IM  nten. 

^,fT^*  •  **«*  '^'-d  M  of  th.  wfSa  *s."  fafc!:^ 


ti  .>       T~~'  "••••  ~-» lu"*!  ijo  Boixea. 

P^Mto.^  i^^^j!^!7ZL^^!r^  '°  •''^^  or^e«n.tr«ctlv. 
S^^^JTS  ii?.JJTJ?7Jr  "^  ***  dwydMt  k  eoi>.tituted  b»  th« 
•i.iut.  M  .BMUtor  for  th.  purpon.  of  th.  tu  (netion  MO  )m\  V3 


-JILAny  propwty  dktriboted.  nid. 
«W.d  of  w^ila  I  yM,  Vt«  th.  d. 

*  TSf**"*  «*•  «^««  of  th.  <ii«i»tT*;i7r^  ""•**• 

-Ji  1^  £ry^?f  toterert.  or  MUt.  vhieh  b  "itfM.d  br 

aeept  thjt  M  MlJuMnMot  i.  to  b.  bmI.  for  •ny^SSi.  iTlta 
i«iue.  not  diM  to  weh  l^a.  of  Unw,  a.  of  th.  dM.  l«Mr  WkS 

tta  d.t.  of<ta«d«t  .*^or  irS  uilrofKTdJBbrtSr 

MKmhMi*^  or  othtr  dimodtioa.  whiehevw  im  iSwr^' 
^napwty  '"dMributwl"  h  Uraitwl  to  diMribatloM  tkMMf  b*  th. 
weator.  or  by  th.  tru.l«  in  th.  mm  o(  PfafM^ThSSS  !■  £ 

IntOTnal   R.t«i«m  Cod..    (8ttb.wUaM   (d   udUR   ul«JL^ 

ptatHboUoo  may  6.  tgtetai  by  the^Btry  orUMeitkr«r4M  af 
di.tribtitioii.  or,  tf  thM  I.  M  kMh  0td«rVdMw^2L^!SlZ 
Uoo  or  Mpmiio.  of  th.  prapwty  <ta«  Um^Sm  W  tetoSL^ 

«J'JJ^«*«to  by  th.  will,  or  w2r  tlMb^r!^  MmImS 

Th.  Mk,  mehMiga,  orotbvdl^io.itiaa,  to  whM  th*Mb«TWM 

property  tDduded  in  th.  poM  «UU«  under  mibw^tioM  mTm.OT 
W.oT  «eUon  811.  or  by  any  othw  ptnon  to  whoa  th.  ■iZiiu 
had  not  lM.n  dl.trfbut«l  by  th.  .nfutoTor  br  well atraSTM 
to  whom  It  had  not  MMd  from  th.  gioa  (Mat.  a.  th.  nhmVI 
Ml*,  nehaofa,  or  other  diapoaitioa  thowif,  a.,  for  ntmSTZmlZ 
?*"^K!«^.^°i^'"*P?r'M°"  *>»  •"  •>«<'■■  <»•»«•».  donS^-iiS. 

?  TJf"  ^  •*'!?*rL'  t>?r  "'•"»•  t^ni'onwi  iE7iTip5r  « 

by  th.  iurTtv«>r  of  th.  dMMlent  if  th.  proa«ty  had  bMihiA  br 
thwuubjwt  to  th.  riafct  of  •irrlyorrtln!  -»  "-■  WW  BT 

tiMrnf  wftbln  th.  I.tmt  period.  I.  to  tMrVahiadW  of  tk.  data 
whM  it  .MM  to  fom  a  part  of  th.  aroa  Mlate.  that  k  the  data 
whan  th.  Utto  paaa.  a.  tha  iwUt  oritTala.  nSHm.  oToihw 
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44 


t*) 

>■> 

X»«  r.|M>  not 

TABLE  FOR  CO.MHTATION  OF  ESTATE  -^X 


1 

1                     SIOO 

1 

mm 

1 

1                   1.200 

1 

'             zooo 

2 

3.000 

2 

1                   4.200 

2 

ft.400 

3 

•.600 

4 

2«  «00 

4 

3«i.  fiOO 

5 

6fi.  «00 

S 

89,600 

C 

112.600 

6 

151.600 

7 

1                 1S4,  «00 

g 

222.600 

8 

!               302,600 

9 

1               383.600 

10 

U7,fl00 

II 

747.600 

12 

B52.600 

13 

1,172,  «00 

14 

1.407,600 

14 

I,  657.  600 

IS 

1.  •22.  600 

If. 

2.482.600 

17 

3.  072.  600 

18 

3.683,600 

JS 

4.312.600 

20 

4,962.600 

20 

1 1.66%  600 

20 

32.362,800     1 

Ptnnt 
2 
2 

SI50 

Itt.rw 

3 
7 

*                           500 

II 

B                         1,600 

H 

X                       3.000 

If) 

'0                         4.800 

22 

12                       7,000 

25 

•2                       9.  SOD 

28 

'«                      1Z300 

28 

17                     20,  700 

30 

2"                     50.700 

30 

20                     65,700 

82 

23                    113,700 

33 

23                    146,700 

as 

26                    UaTOO 

35 

as  i          2si^aoo 

37 

2«                   251,700 

37 

32                  325,700 

33 

32    ,              4»,300    j 

43 

35 

s»,tm 

45 

38 

7S3,aoo 

4* 

41 

••4  200 

63 

44 

I.  2*3,200 

56 

47 

1,543.200 

5* 

»               1.834200     I 

63 

"     1 

2,  153,200 

63 

56 

2  468,200     ! 

67 

59 

3.138.300 

70 

61 

3,838.200 

7.1 

•3 

4.568.200 

7fi 

65 

6,  324  300 

7»i 

•7 

6,088.200 

77 

60 

13.788.200 

77 

70 

34  888,300 

77 
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Decedent's  ptmo-jJoJaph .  H  «  Wl^t    ._., — ._ -~— .^ 

jp^i^^»wwa  (domioila)  *i  date  of  de«lltu:i'~     "  *^ " 

Tear  ia  wbich  Ust  domkiie  wm  eat*bliabed. 

Oltiaaoebip  «t  d*t0  of  death C«iJLCflXal«a 

PUm  of  de«th JiLarth..Ei(Ufl«..CAUf  axsia. 

Cmim  of  dettUi  and  leofth  of  last  illneas.. 


NATION 

DaU  of  deat 


I 


I 


.JLt«rt.AllA«nt. 


and  addiwaea  of  decedent's  phjairians: 


If  deeadent  was  confined  in  a  hospital  during  his  last  illness,  gire  name  and  address  of  hoepit«l.._J]!^:^.^ 

Date  of  \ivt\iiL^irJk:j.jl^..Jji:M3. Place  of  birth R— tt  n>»,  ai^nnn.in 

BesiDess  or  occupation .Ba±lrad „ 

Business  address 

Marrisd,  single,  separated,  widowed,  or  dirorced  st  date  of  death Marriffil 

Number  of  children Mons  -llTlafr _ 

BUBS.  NKXT  OP  KIN.  DCTISKKS.  AM>  LIGATEB8 
(If  mora  thmn  Bt«,  onljr  tha  nitnM  of  the  fire  priodpal  ones  are  required) 


P<« 


Oh<Mr 


to. 


¥^ 


Did  decedent  die  tesUteT JIo. 

Ware  letters  testamentary  or  of  administration  granted  for  this  estateT. 

Date  granted 

Name  and  location  of  court 


— SavC... 


To  whom  granted?     (Explain  if  different  from  the  person  or  persons  filing  retum.)- 


Did  the  decedent  at  date  of  death  own  property  in  any  State  or  country  other  than  that  of  his  last  domicile?...  ..'.o^ 
PUce  of  ancillary  probate  proceedings,  if  any ^?t;*r2v<-^. _ 
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falWHAL  WroiPCTIOIW    CMtiM»< 


'^KSkiI  Mwinit  «•  tk*  dikto  «r  (to  diiiJwrti  dMtk  ••  tea*. 
mJmTvui  oUmt  ItMil  tiljijML  ibH^tl  an  lllirtll  m  property 

iL  aiiSoMil  ▼■ImMmT'VS&MmIm  bttwMB  Um  data  or  the 
ZiiYiil-  -^"-  -^-^  MbMVMM^&MiM  dM*  of  the  bond, 
^ot*.  «r  «lker  oMIlMtM  to  «M*  MMh  iMMwk  pertirfw  doee  not 

SZTSTto  b*  «mMmI  itoto  tito  ijffn  I  vatetfoa.  How. 
«««:  M«  part  payiMat  «(  fHaa^  Mtfi  altar  tlM  dato  of  the 
Im  rp*  "—-  aad  aa  «r  Cfci»5r»^n«Mt  vahMtioa  data, 
or  aw  aAraaai  aayait  at  lal— t  for  a  ptitod  aftw  the  •vbee- 
■waf  iilialfcia  ifafr  if  f^t  prti  l^■^|-^h^l  Htw  thi  iJinl  itf  n"  —ff 
SevakM  oT  the  priaaipal  liMttUfm  at  d  the  eabeeqaaat  Tshiation 
Ale  eoaelftatoi  a  part  of  the  giMB  eitato  aad  ii  to  be  laelodad  la  the 


'SMtaaoaed  to  the  data  of  the  deeadaafa  death  on  lesMd  raaltr 
er  pateoaaltr  uoaatttwtai  propartj  of  the  (roea  artata  on  the  data  of 
hto  death  and  ie  to  be  Inehidad  la  the  ofttlonal  raluatloa.  Rant 
HHiiIni  bat««ea  tha  daU  of  the  deaedentt  death  aad  the  enbae- 
MMt  vahwtioa  date  of  the  leaaed  piucatty  doaa  not  eoaatltata 
pnifMrtr  d  the  groaa  eatato  at  tha  data  of  tha  deoodeot'i  death  and 
k  to  Im  azeluded  from  tha  optional  valitation.  The  principle 
atatad  above  with  napaet  to  intanat  paid  in  advaaea  alao  appUae  to 
advanea  paTmenta  of  rent. 

Outatanding  diTidenda  which  ware  daalared  to  itoekbolden  of 
raeord  on  or  be/ore  the  data  of  the  deeadant'a  death  constituta 
property  of  the  i^oai  eatate  on  the  date  of  hta  death  and  are  to  be 
{nduded  in  the  optional  valuation.  Ordinary  dirideoda  declared 
to  atoekboldera  of  reoord  after  tha  date  of  the  daeedent'i  death  do 
not  eoivtituto  property  of  the  Kroaa  eatate  at  the  date  of  hii  death 
and  are  to  be  excluded  from  the  optional  valuation.  However,  if 
divideoda  are  declared  to  atockbotden  of  record  after  the  date  of 
the  decedent'!  death  with  the  effect  that  the  iharea  of  atoclc  at  the 
■ubeequent  valuation  date  do  not  reaaonably  repreaent  tha  aame 
property  existing  at  the  date  of  the  deoedent'i  death,  such  dividend* 
are  to  be  indued  in  the  optional  valuation,  ezoept  to  the  extent 
that  (uch  dividends  are  paid  from  eaminfi  of  the  corporation  after 
the  date  of  the  decedent  s  death. 

Projjertice,  intereete,  or  esutes  which  are  affected  bj  mere  lapee 
of  time  include  patents,  estates  for  the  life  of  another  other  than 
the  decedent,  remainder*,  reversioiM,  and  other  like  properties, 
interwte,  or  estetea.  The  phraee,  "affected  by  mere  lapse  of  time," 
ha*  no  reference  to  obligat'OQS  for  the  payment  of  money,  whether 
or  not  interest-bearing,  the  value  of  which  changes  with  the  passing 
of  time.  However,  such  an  obligation,  like  any  other  property, 
may  become  affected  b^  lapae  of  tune  when  macw  the  subject  of  a 
bequest  or  transfer  which  itaelf  is  creative  of  an  interest  or  estate 
ao  affected. 

The  date  of  valuation  of  any  property,  interest,  or  estete  so 
Reeled  is,  aa  prescribed  in  subsection  (J),  the  date  of  decedent '3 
death,  but  with  an  adjustntent  to  be  made  of  the  value  then  obtain- 
ing, which  adjustment,  while  disregarding  any  later  increase  or 
decrease  in  value  due  solely  to  lapse  of  tin>e,  adda  to  or  subtracts 
from  the  value  at  death  any  differenoe  between  that  value  and  the 
value  as  of  the  date  1  year  after  decedent's  death,  or  the  applicable 
Intermediate  date,  if,  and  to  the  extent  that,  such  difference  was 
due  to  a  cause  or  causes  other  than  lapse  of  time.  Accordingly,  in 
the  valuation  of  any  property,  interest,  or  estate  affected  by  lapee 
of  time,  the  difference  between  ite  value  at  decedent's  death  and 
its'value  as  of  the  later  date  must  be  analysed  to  determine  the 
portion  of  such  difference  attributehle  to  other  cause  or  causes, 
and  that  portion  only  is  to  be  applied  in  adjiuting  the  value  as  of 
the  date  of  the  decedent's  death.  For  further  information  and 
examples  relative  to  the  valuation  of  properties,  interests,  or 
estetes  which  are  affected  by  mere  lapse  of  tune,  see  the  i:>Ute 
Tax  Regulatjona. 


Oaduetloai  aothoriaad  ondar  eeetion  Sll  or  aMIloa  Ml  af 
Intamal  Ravaaua  Code  are  limited  to  the  m**"'  '"*  .,. 

tberanf  kil^fe^jlaet,  ai«M  (»  (he  valttint  of  tha  ■raa*  astot^ 


1 

•laf  tke    J 


_    Mtoraquiia 

_  ,„  to  SaWMIil'lii  tta  gfoas  esUte)  to  or 

fof  •n''aaAi"taUie.  'eltariuble,  or  religioua  uses  as  are  described 
to  aooUoo  iU  W  or  8«1  (o)  (3)  of  the  Internal  Revenue  Code,  is 
deducUble  at  ita  value  aa  of  the  date  of  the  decedent's  death. 
subject,  however,  to  adjustment  for  any  difference  in  value  1  year 
after  such  death,  or  at  tha  date  of  ite  sale  or  exchange.  But  no 
(uoh  adjiatmant  may  take  into  account  any  difference  in  value 
due  toMpaa  of  time  w  to  the  oeeurrenoe  or  nonoccurranoa  of  a 

oontinfenejr.  

The  eiaetlon  appUae  to  all  tha  property  included  in  the  croea 
astoto  on  the  date  of  the  daeedent'i  death.  It  cannot  be  applied 
only  to  a  portioo  of  sueh  property. 

In  evory  eaae  where  tha  election  U  exercised,  the  return  must  eat 
forth  (1)  an  itamlaed  deacription  of  all  property  included  in  the 
graaa  wtoto  on  the  date  of  the  decedent's  death  together  with  the 
value  of  each  item  as  of  that  date,  (3)  an  itemiaad  disclosure  of  all 
diatributioM,  aalai,  exchansaa,  and  other  dispoaitions  of  sueh  prop- 
erty during  tha  1-year  period  after  the  deoedent'i  death,  together 
with  the  dataa  thereof,  and  (3)  the  value  of  each  item  of  property 
datarminad  as  herainbefore  explained  and  in  accordance  with  the 
regulation  laaued  pureuant  to  subeection  (j).  The  foregoing  infor- 
mation miMt  be  shown  under  the  appropriate  columns  of  each 
sehedula.  Under  the  column  headed  ''Deacription"  a  brief  steta- 
meot  for  each  item  must  be  shown  explaining  the  sUlus  or  disposi- 
tion govamlnf  tha  subsequent  valuation  date,  such  as,  Not  di»^ 
posed  of  within  year  following  death,"  "Distributed,  Sold. 
''Bond  paid  on  maturity,"  ete.  Under  this  same  heading  a  descrip- 
tion of  each  item  of  principal  and  includible  income  must  be  entered 
separately  Under  the  heading  "Subaequent  valuation  date,  the 
applicable  date  for  each  separate  entry  of  principal  and  includible 
inoome  must  be  shown.  Under  the  heading  "Value  under  option 
the  amount  of  the  principal  and  the  amount  of  includible  income 
must  be  separately  shown.  In  the  case  of  any  interest  or  estate, 
the  value  of  which  is  affected  by  mere  lapse  of  time  such  as  patente, 
leaseholds,  eetetee  pur  autre  vie,  or  remainder  interests  the  value 
shown  under  the  heading  "Value  under  option  must  be  the  adjusted 
value,  i.  e.,  the  value  as  of  the  date  of  death  with  an  adjustment 
reflecting  any  difference  in  ita  value  as  of  the  later  date  not  due  to 
mere  lapse  of  Ume.  Under  the  neading  "Value  at  date  of  death 
the  amount  of  the  principal  and  the  amount  of  includible  income 
must  be  entered  separately. 

For  examplea  illustrating  the  entry  of  the  information  re<^,'™d 
under  the  schedules,  see  the  reverse  of  sheets  III  and  \.  "  hile 
the  examples  there  shown  pertain  to  Schedules  *  "d  B.  the 
information  required  under  the  other  schedules  should  be  set  forth 
in  a  ■imilM'  manner. 

All  the  information  indicated  on  this  form  must  be  supplied. 
Stetemento  as  to  distributions,  sales,  exchanges,  and  other  disposi- 
tions of  the  property  within  the  1-year  perio<l  after  the  decedent  s 
death  must  be  supported  by  evidence.  If  the  court  imii«i  an 
order  of  distribution  during  that  period  a  certified  copy  of  the 
order  must  be  submitted  as  part  of  the  evidence.  1  he  Lom- 
muvioner  may  require  the  subiiiisiioo  of  such  additional  evidence 
as  is  deemed  necessary. 

PENALTIES 

For  penalties  for  failure  to  file  return  when  die.  Weep  records, 
and  supply  information,  or  for  the  pr.-pTulion  or  prc«?ntat 
the  aiding  or  assisting  in  the  preparatioi.  or  prcvntst 

or  fraudulent  return,  affidavit,  claim,  or  d ' 

Tax  Regulations 

Ft'RTHER  INSTRUCTIONS 

DeUiled   instructions  perUining  to  each  schedule  are  •»fl"'«"' 
herein       For  further  information  see  the  Estslc  Tax  Kijfilslio 
a  copy  of  which  may  be  obteined  from  the  CoUector 
Revenue  for  your  diatnct. 


f  a  false 
nt,  see  the  Estate 


uf  Internal 
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GENERAL  INFORMATION-C««tfM«? 

Name  »nd  »ddrem  of  kncillary  •dmini»tr»tor  or  execuUfr 


^*>^»*^«iiit...irlf*...  .Uia.LQuljift  5««l«y 


return  thf> 


If  anjof  th«  contenu  of  tb«  .afe  ^'P^^t  b^"'«ii'^"ii«dfrom  the  s^hed"^^^^^^ 
n.luAlaj.4 — 

Irth™    .      „    .   .  .          .  ill"""*^  ^  ''^•'^'  •■''''°"»  "  '^^"•»«  ^'^  f""  consideration  m  coney  or  mo^;" 
Name  and  address  of  attoraev  represeotinK  esUtc  if  .nv       niVlll  "'  '  "",7/'; 


OPTIONAL  VALUATION 

datJlXitu^r^'^tLe'^rJ^^.i^'.r^  •"'^**  °'  '^"^  '^'"•^*"'  ^••'"•^  *"  — -^"oe  w.th  value,  as  of  a  d.t. 
"Y«"  or^-o^).     .5!l       ^^'  "  .uthorized  by  section  811  0)  of  the  Internal  Revenue  Code?    (A,,.. 


date 


f  tl 


ZKtiTtow Joint  t:nrann^:..J.Qaflph..L^iialdt,  r?ftr.«as«rf 
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INSTRUCTIONS  FOB  SCHEDULK  A 
REAL  E8TATC 


Real  MUtc  ibould  be  w  (htribed  *Dd  identified  that  upon 
iDVMtigstioD  bjr  an  Inteirtal  Revenue  officer  it  ina7.,be  rewlily 
kicated  for  inspectioo  and  valuation.  For  each  pareel  of  real 
•■tale  there  ihould  be  given  the  ana  and.  If  the  pared  i*  improved, 
a  abort  atatement  of  the  character  <d  the  improvenienta.  For  city 
or  tovn  propertj  «tat«  ttreet  and  numb^,  ward,  fubdivtaion.-ljlock 
and  lot,  etc.  For  rural  property  itate  towiMhip,  range,  landmark*, 
•te. 

If  aajr  item  of  real  eatate  b  Mbjeet  to  a  mortgage,  the  unpaid 
t^hince  of  the  mortgage  should  be  ibown  under  "Dencriptiou." 
The  full  value  of  the  property  and  not  the  equity  must  be  extended 
ia  the  rain*  eolumn.  The  amount  of  the  mortgage  should  be 
dadoetod  Bodar  Schedule  L  of  Uiia  ictum. 


Real  property  which  the  de<'«dent  hae  contracted  to  piir»hae« 
«hould  tie  luted  in  \\n*  •<'hedule.  The  full  value  <rf  the  profwrty 
and  not  the  equity  muxt  he  extended  in  the  value  colnnu;.  TW 
unpaid  portion  of  the  porebaae  priee  should  be  dedurted  ■■4v 
Schedule  L  of  this  return. 

The  value  of  dower,  curtesy,  or  a  statutorr  e«iat.-  ricated  ia  Im« 
thereof,  is  taxalile.  and  no  reduction  on  aco.'int  (befvo/  or  as 
account  of  hocowtead,  or  other  exemptions  sh'.uld  be  —iW  ia 
returning  the  value  of  the  real  (stale. 

The  baaia  for  the  returned  values  .hoold  be  stated.     If  faH*4 
upon  apprauial  a  eopy  of  such  appraisal  phould  either  be 
to  Um  ret«ini  or  letaioed  in  your  file*  subject  to  ii 


EzAHPLsa  Showiho  Usi  or  ScasDCLi  A 
BitmirU  where  (^  optional  folumtun  is  nai  adtiti,  4aU  */  iamtk,  Jmttarf  I,  t»¥> 


■^■ivani' 


Boon  aad  lot  IMI  WilliaB  Street  N  W.,  WMhinglon.  D.  C.  (lot  «.  aquare  481).  Rent  of  $000  due  at  end  of 
each  quarter,  February  I,  May  1,  August  I,  and  .Vovembef- 1.  Value  baaed  on  appraiaal,  eupy  of  which  w 
attached. _ _ „.    

Raat  doe  on  Ham  1  for  quarter  ending  November  I,  1939,  but  not  eoUeeted  at  date  of  death ~ 

Rant  aeerued  on  Ham  I  for  November  and  De«ember  1939 

Boon  aad  lot,  a04  JefTenwn  Street,  Alexandria,  Va.  (lot  It,  aquaie  40).     Rent  of  tlOO  payable  BMOthly. 

Valaa  baaed  on  appraisal,  copy  of  which  is  attached  

Raatdaaoa  Hem  3  for  December  1939,  but  not  collected  at  date  qf  death 


timmiit  wkttt  the  optimal  siafiMiMM  w  rndtpUd;  iaU  tf  dealk,  /aaaary  /,  19^0 


Hsa 

Ns. 

DMcrlptloo 

4sU 

Vstarswte 
•Piloa 

'--r- 

1 

Boon  aad  lot,  19>1  Wmiam  Street  NW  ,  Washington.  D.  C.  (lot  «, 
•qoai*  481).     Rent  of  WOO  due  at  end  of  each  quarter,  February  1, 
llay  1,  Auguat  1.  and  November  1.    Value  baaed  on  appraisal,  eopy 
of  which  ia  attached.     Not  disposed  of  within  year  following  death... 

Bent  doa  on  Hem  1  for  quarter  ending  November  1,   1939,  but  not 
collected  onta  February  1,  1940             

1/1/41 

*l/40 

IS/1/40 

8/1/46 

830.000 
900 
600 

10.000 

100 

a^«8 

Rent  ieaiuud  on  item  1  for' November  and  December  1939,  collected 
on  Ftbraary  1    1940 

Mi 

) 

Houae  and  lot,  804  Jefferaoo  Street,  Alexandria,  Va.  Oot  18,  squarp  40). 
Rent  of  8100  payable  monthly.     Value  based  on  appraisal,  copy  of 
which  ii  attached.     Property  exchanged  for  farm  on   December  1, 
1940.            

Rent  due  on  item  3  for  Deecmber  1939,  but  not  eoUeeled  until  Febru- 
ary 1,  1940 

IX  at* 

124 
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GROSS  ESTATE 

SCHEDULE  A 
«  SEAL  ESTATE 

"No-K..^'"  .^S^*"''  '*  ^^*  ''""  '*'  ^'"  ^'-'"^^^  •»"  "r  real  eeUt«  in  the  United  Sut«.T     (Answer  "Ye." 


Total  (iJk>  ««tor  under  th«  IU«»plUiU«ion,  geb«diil«  O). 


tli  mill.  I— «« 


ttKAxm  or     JaIii*  ♦•■iMtiwy  J/>— ph  H.  H«l<1<!,    n«w— a 


•IT 
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INSTRUCTIONS  FOR  SCHEDLLE  B 

STOCKS  AND  BONDS 


DmmrHn. — D«»rrir«ion  ot  rtocki  ibould  iitdiekto  Dumber  of 
ahvM,  wSfther  rommun  or  pppffrr«^i.  im>u«,  p«r  vaiur  price  per 
.h»rr.  txart  name  ot  c<jrp<>rmth.D.  and,  if  not  luted  oo  •  itock 
rirhlBfl*.  tbe  location  of  the  prin.  i|«|  l>uaiiieM  office  and  Sute  in 
which  iBcorporat.xi  and  the  date  ..f  ,i,r<.ri«iration.  If  luted,  (tatc 
priacipal  eictuii.c,.  upon  «»„.(,  «,Ki.  iHwription  of  bond.  Should 
ioclude  quaiiiilv  and  den..niinatKjn.  name  of  ot>li«or.  kind  of  bond, 
date  of  matuntv.  wtvmx  rate.  .  nd  interert-due  date*.  8Ut«  the 
exchanp-  upon  »hirh  luted,  or  if  unluted,  the  principal  buunev 
oAre  of  the  r<>inpany. 

VafaalMM.— In  tbe  eaae  of  stocks  and  bonda  liatcd  on  a  ilock 
exchange  the  me«n  bet«ern  the  hiRbest  and  lowert  quoted  Miling 
prien  oo  the  valuation  date  ahall  be  eooaidercd  a*  tbe  fair  market 
Takn  per  share  or  bond.  If  there  were  no  mita  on  the  valuatioo 
data,  luch  value  ttiaU  be  determined  by  taking  tbe  iiM*n  betweeo 
the  hi(jeirt  and  lowest  lale*  on  the  oeareat  date  before  and  the 
Msrca*  date  after  tbe  valuation  date  (both  nch  neareat  dstea 
faeiBC  with  ;  *  rtMonable  peri.xi),  and  by  proratinf  the  differeaee 
bctweea  >ueh  mean  pricea  to  tbe  valuation  date,  and  by  addinc  or 
■»'<•*«*'»«•  ••  tbe  eaae  may  be,  auch  prorated  portioo  d  the 
difference  to  or  from  the  mean  price  obtaining  oo  aueh  aaaraat 
date  before  tbe  valuation  date.  For  example,  unimt  tlMt  alra 
of  •«ack  nearrat  the  valuation  date  (June  IS)  oeeurred  S  dayt 
More  (Jane  13)  and  S  day*  after  (June  18)  and  that  on  mafa  daya 
the  oieaniale  prices  per  share  were  tlO  and  SIS,  rvapaetivWy.  The 
price  <4  tl2  shall  tw  taken  aa  representing  the  (air  ^ufcet  Talna  of 
a  abar*  of  such  stock  as  of  the  valuatioo  data.  If,  how«»«i,  oo 
Job*  U  and  18  the  mean  sale  prieea  per  dkara  ««•  tl5  aad  tlO, 
lo^MetfTtiy,  the  price  of  tU  dhan  be  takao  aa  lapiiaMtlnt  the 
iUr  loartiit  TcJue  of  a  share  of  such  stock  as  of  the  valuaMoa  ^ta. 
If  the  aeeority  waa  listed  oo  more  than  one  rTrhai^.  the  iwonb 
of  the  ochaofc  where  tlie  security  h  principally  dMH  lo  *mU 
be  employed.     In  valuing  listed  stocks  aad  booik  tks  •Haator 

should  lit care  to  consult  aeeurate  raaonfa  to  oblaia  toIom  m 

cf  the  apyUrahk  valuation  data. 

In  tha  aaaa  of  stocks  aod  boods  wUek  an  oot  Mid  ^m  M 
nrhanas,  birt  are  dealt  ia  throufh  broken,  or  l«n  •  WMrtil.  tk* 
fair  marliat  vahte  shall  be  determined  by  taki^  tk*  mmm  balwaM 
the  hichaat  ai>d  lowest  seUioc  prieea  as  of  ths  — 'flUri  Mo;  «r.  ■ 
there  wen  oo  aales  oo  that  dale,  such  valtm  sMI  be  dataalMd  by 
taUof  the  naoo  betweeo  the  hicfaest  aad  lownl  aria  «■  tha 
■«ow^  data  baton  and  the  nearest  date  aftar  tha  voImUm  ^Is 
(both  OTck  MOM*  dales  beioc  within  a  mw—bli  p«M),  Md  hf 
praaliac  tha  dlSireBee  betweeo  nch  maaa  psfen  ta  tka  vak 
date,  awl  by  addiog  or  subtrmetlac,  as  tbs  aMa  ^tf  ba, 
pnraled  portioo  sf  the  differviMa  to  or  from  tha  maaa  prtos  iililali 
!■(  aa  •nh  oaaraat  date  befon  ths  valuatioo  data.     If  qnotaUsoi 

an  aMoiMd  fram  brokers,  or  srideoee  as  to  ths  nls  of Illai 

is  aMakNd  bom  the  oakcen  of  ths  Imii^  eonpaaiaa,  the  anwtni 
AooM  pi—  I  ia  hie  Um  ths  Mtan  finikin  nak  qoatoUaM 
arirliliiiiafialsfor  liinHln  vhao  tha  ntna  b  nritad  by  M 
ni'oMiMiac  onav. 


If  actual  aales  are  not  available  durinc  a  reasonable  period 
hef  inning  before  and  endin(  after  the  valuatioa  date,  the  fair 
market  value  may  be  determiasd  by  taking  the  mean  between  the 
bona  fide  bid  and  asked  prices  oo  the  nearest  date  before  and  the 
nearat  date  after  the  valuation  date  (both  such  nearest  dstaa 
being  within  a  reosonaUe  period),  and  by  protatii^  the  diirareaw 
between  such  mean  prieea  to  tha  valuatioo  data,  aad  by  adding  or 
subtracting,  as  the  ease  may  be,  such  prarated  portioo  of  the  differ- 
ence to  or  from  tha  maaa  priea  obtaining  oo  sueh  nearest  data 
before  the  valuation  data.  If  astual  sale  priaas  or  quoted  boM 
fide  bid  and  aaked  prieas  an  avaUahia  oo  a  date  vllkia  a  laaaoBobla 
period  prior  to  the  valtiaUoo  date,  b«t  IT  ■•  Mfteal  nia  prieea  or 
bona  fide  bid  and  asked  prises  an  avalabli  •■  a  date  vithla  a 
reasonable  period  after  tha  Taloatioo  dote,  ar  trite  ntm,  thao  tha 
mean  betweeo  such  highest  aad  looaat  atroMlMi  tela  pHoas  or  bid 
and  asked  prices  may  be  takao  as  tha  nioa. 

Inactive  stoek  and  stosk  fai  «loa  jiiipuialltei  should  bs  vahnd 
on  the  basis  ot  ths  eompoay'i  oat  watth,  aaratag  and  dividend- 
paying  capacity,  and  all  relsraot  fteten  baaftag  on  the  value  of 
tbe  stock  Ccunplete  Oaaaeial  aad  altar  date  upon  whieh  tha 
estate  baaes  ite  valuatioo  ahoold  ba  ■rfltttlJ  In  duplicate  with 
tbe  return,  including  bolaaee  ahaate  (portiaaMy  tha  ooe  naanst 
to  the  valuatioo  data),  aad  stataaaati  if  tta  ast  aaraings  or 
operating  results  aad  dividsnds  paid  tar  «A  •!  tha  t  yean  lai- 
mediatdy  fsaiiwling  tha  valoatioo  data. 

SecuTitiaa  ntvmad  aa  of  ao  valaa,  nTaliil  «iaa  or  abaoteta. 
should  be  Ualad  laat,  aad  the  addina  of  tia  iliiiiiy  and  tha 
State  and  date  of  tha  iaaotporatioeshoBM  ha  iMii.  Conespood- 
eoee  or  itatwaiiiti  used  as  tki  barfs  tor  NiHB  M  aa  valde  should 
ba  ntaiaad  tor  iMiieetioa. 


/o<ar«t<  aad  dMdsods.— Ia 
aepantely  aa  atplalnail  ia  tka  ftaaal  I 
tioa  of  Batura." 


ba  shown 
I  aadar  "Exeau- 


Atels  V  maniiJiaf  alws.— Ia  tha  sm*  tf  «# estate  d  a  noa- 
nsidaat  aliao  of  tha  Ualtad  Stately  atoikawkM^  of  tha  followii« 
rfann  muat  be  included  Iwnaadir  (I)  IMIb  of  eorporatioos 
ocioBiaad  ia  tha  United  8lataa,  nfaidtate  if  Iki  situs  of  tbs  asr- 
tiSeatea;  (3)  itoeka  vt  foreign  eafponMoai,  I  tta  stock  eartMlealaa 
ven  physically  situated  in  the  UaMad  MalM  it  tbe  tiaia  of  tha 
daeedent's  death;  and  (I)  boads  of  lUiliuialliM^  whether  domestia 
«r  foraigB,  if  physically  sftoatad  ia  tka  IMM  tlatea  at  the  tiiM 
ofdsath.  ror«iampla.ashana«ite*rfki<yiiiilliiiiorganiaad 
te  tka  Uattad  States  must  ba  ladadsd  tor  M»b  ths  estate  of  a 


ll  n^taad  ■art  ha 
«aa  ia  tka  Oaitad 


aad  a  ahan  if  iteak  af  a  mpfltatloa 

kilnlif  la  hb  telate  if  tka  atosk 
8lal«  at  tka  tkaa  of  death. 

fcaaiptw.    lii  anaqrfn  akMHa«  Ika  «R  if  aehadaia  B  vMdt 
«a  priated  «•  tka  baik  if  ■«•»  ▼. 


.#Jt 


/^ 


r-; 
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SCHEDULE  B 
STOCKS  AND  BONDS 

hnn/^^'t^'  ^T^T'  "  '  '"'""«^'l"^  'li"'  "f  ^«  United  Sut«.  own,  .t  the  time  of  hi.  de.th   anj  stock,  or 
bond.  ..tuatedu.  the  United  Sutes  .,  explained  in  the  instructionsT     (Answer  "Yes"  or  "No.")  .. 


DwrlpUw 


United  States  Liberty  Bond 


2000.00 


ToTAi.  Uho  «ator  uiKler  Uw  Ra«>y)tul»Uon,  Behednle  O). 


bt*n  or    Jalirt  <»a— «ufy  .T^Mrh  R.  TInldt^,Jfl£um»d 


/  / 


±^  4 


'^■■1'''  •*««  Ott^pUttul  mImMm  U  mt  aUptti;  4m  tfiittk,  Jmrnmrf  1,  1$40 


fnterat  payabia 


^^"^  MP  ^SS"""  ■;*t?*  0»-  "^  "«*iM»  i-panaot,  aVraw  boniU,  due  IMO. 

t  y'******y*""^r'**y.'.  >J»y  ».  Aur«rt  I.  •SdNovember  l.     >few  York  Exchange  at  100..;...._r 

*■'•'"•  00«po««  Mteon«d  to  boDda,  item  1,  due  and  payable  oo  November  1,  1939,  but  not  eaahad  at  daU  «< 
°— »a  

lataf 


M  Haoi  1,  from  Nomnber  1,  19M,  to  Jaouary  1,  IMo!!^.'.'.'."™ 
Ti!:!i}!S^S^^l!^^'^ Con»oim»tai.  nwGB.par  1100. at  110, ai dlYideod,  N. 


New  York  Ezehanfe.- 
~   IMO,  to  boUara  of 


MO,  000 


«00 
400 


U.000 

1,000 


I  At  $ftUmal  MiaaMMt  tt  adfUd;  date  of  itatk.  Ja»um^  I,  1940 


flizt7  f  1,000  Arkanaa  RaOroad  Co.  flnt  mort«aca  4-pereaBt,  SO-year 
booda,  due  19fiO.  Intcreat  parable  quarteriy  on  February  1,  May  1, 
Aoffwt  1,  and  Noreober  1.    New  York  Excbanfe  at  100  oo  date  o^ 

"^J'  ^  ««h '$1,'6S)  boDdii'dMributed'to't^ 

New  York  Kzehanaa  at  M _1_ 

Tkbty  of  meh  11,000  booda  aoM  by  exeeaioia  oa  September  1,  IMO, 

iBtercat  •o«P<»a  attaehadTto'boada,  Ham 'iTdiJie'and' payable  mN 
TiBber  1,  lOM,  but  not  eaabed  at  data  of  death.    Caabed  by  ci- 
oeutor  oo  PebnwiT  I,  IMO „ 

Utoreat  aaanied  oa  itan  1  from  Norember  I,  1«3«,  to  January  f,  IMoV 
Caaited  by  aaaaster  oa  Pabruaty  1,  IMO 

riva  himdNd  ahana  PttbUe  Senrlee  Corporation,  eoounon,  par  tlOO. 
Now  York  Ezebaiwa.  At  110,  ex  dividend,  on  date  of  death.  At  90 
oa  January  1,  IMf,  not  diapoaed  of  within  year  followin«  death.. 

DiTUead  on  item  >  of  13  per  ahare  deekred  December  10,  1930,  and 
paid  oa  January  10,  1940,  to  holden  of  reeord  on  Deeember  30.  1939. 


8/1/40 
0/1/40 

a/1/40 
3/1/40 

1/1/41 
1/10/40 


tSO.  700 
39.700 

000 

400 

4S.O0O 
1.000 


MO.  000 


<00 

400 


A5,000 
1,000 


r 
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SCHIDCLB  C 
IKMRGACn,  NOns,  AND  CASH 

t«*tti»tiM«rUi4Mtk,  own  U17  mortoca^  DotM,  or  eMhT     (Anwrer  "Im"  or  "Ho.") .Xma 


i—  Jolat  tcmnoy  Llrt  of  ^ptrty 
Sobvdal*  I 


VdMal«M>i< 


Total  («ho  ctIct  uiKJer  Uw  R«mp<tul»Uon.  Befawlule  O) 


E«TATm  or       Jolni:   t^nnnoy   JfH«ph    ^*    ""^'^'♦••1    n»nw*»*H 


iMM  fiHKrr  V; 


l'^9 


rr. 


uek'-jUK. 


Thv  cUiOT  of  property  Dwhr  tkta  aehtdule  tkould  be  liatod 
■epkrmtelv  in  the  order  firen. 

A/<>r<««fr<.— 8ute  (1)  ((M  Taloe  and  aopaid  tMUaea,  (3)  teto  of 
ii>orlc««r,  (3)  date  of  maturity,  (4)  n«me  of  maker,  (6)  ptopeity 
mongaccd,  and  (6)  interest  dates  and  rate  of  ioteresL  For  ex- 
ample: Bond  and  murtgage  for  $4,000,  unpaid  balaaee  10,000; 
dated  January  1,  1939,  John  Doe  to  Richard  Roe;  premkea  33 
Clinton  Street.  Newark.  N  J.,  due  January  1,  1943;  intcnat  psy- 
ai>U'  at  8  percent  per  annum  January  I  and  July  1. 

\oies.  promiMtory. — ShoT  similar  data. 

Conl'trl  6y  Ikr  drndrnl  to  $tU  land. — Show  name  of  Tendee,  dSte 
of  ruiiirarl.  deKcnplion  of  property,  tale  price,  initial  payment. 


INSTBUCnONS  rOK  SCHKDULB  C 

klOSTGAGKS.  Nona.  AND  CASH 


amounu  of  iaataUmant  paymaati,  wifaM  haksM  af 
Interest  rate. 

Ca«A  la  p iia.— Lht  MpanMiy  flMi  baak 

Ctk  ia  kmk.— State  baak  a^  iilifcl.  aaoM*  la 
■erial  number  and  aaton  of  ■<«»— t,  Aowiaf  wk*(ha 
aavincs,  time  depodt,  ete.    If  itiUMiiHi  an  obtaiaad  tmm 
they  should  be  retained  for  iiafnatioa  by  •■  Utenal  ■•««■■■ 

B$laU  of  uofirtttdrmi  aiw*.— Is  Iha  «■■•  of  aa  MlBli  •(  • 
resident  alien  of  the  United  States  a  baak  dipoalt  to  Mt 
in  the  gross  estata  If  Um  deeedant  was  aoi  •■•■■i'  ia  t 
the  United  Statos  at  the  tiiaa  of  his  death.    Tkto  qweial 
is  Dot  applicable  Then  the  mooey  to  Md  in  a  w«o«1laa  a 
or  by  the  bank  in  tha  eapadty  of  a  trustea.  k-w 


y 


56 


JLO  LJ 


(1) 

(2) 
•r"No 


.  /  SCHEDULE  D 

IN8DBANCI 

■Mill    ,m     mmmmmttrnt^mlt 

Wm  ny  fawunac*  oa  life  of  dMedent  receivable  by  hk  e«Ut«T    (Aihww  'T«"  or  "No.") Ha . 

Wm  any  iBMinoM  on  life  of  decedent  receivable  by  beneficiarie*  other  than  the  eeUte?    /Answer  "Yes" 
")  IQ 


T«i< 


lag— iMt  wlirtili  t>7  bencAeUrlca,  other  thu  tto  ciUte.  not  in  cum  of  $40,000- 
T»tAfc  I»ci.o»«»  (al»o  enter  under  th«  Rec«pW«l«t»«».  8cli>«»«le  0> 


•V  _Jfliat..tnnanay.Joaapti  a«  fltJ 


3««S«d 


rTU 
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INSTRUCTIONS  FOB  SCHEDULE  D  -^' 


Uf«  iiMurmncc  not  Includil-le  In  the  grow  g«Ut«  under  the  nm. 
Code  U)d  the  wtkte  Ux  re«ul*tion.  pert«ining  thereto  miv  dewnT 

MMlMMtloo  («)  in  the  CMC  ot  Ineurmoce  "tiken  out"  by  the  decedent 
CSC"!;!™  *•"  '^**o(  Tn».ury  D«:i.lon  Soh  Ind^^^^Ji 
ftrmi  br  Um  on  or  prior  to  nieb  date  In  contempUtion  of  d»th! 

INaCBANCB  IN  fATOB  OT  mi  CrTATB 

dJ2dio't"?eS^i  k.'I'k  """"^  "*  ln«ir.nce  on  the  life  ct  the 
omoni  reeel vabte  by  the  tiecutor  or  adm  nietrmtor  or  otherwiee 
Wabtoto  or  for  the  benefit  of  the  .rt.te,  .hould  be  inX<2i  i^ 

SS^.h.-'^?  .f  '""**•  .•?  J"«"  ">•  «^««  »**•  'nd  'oy  other 
the  proeeedi  in  payment  of  lueh  Uxee,  debte,  or  chanrei      The 

ss±'.„''L'j?rtb.''.r..'^'*"^  '^-*  »^  p-^^^^ 

INSIia*NC«  ■■CBTAH.I  BT  ■BNmaiHH  OTRn  HIAH  TM«  HTATt 

b»' hSI2l!^*^?:ii  '"/k"^  d«edent  oo  hi.  own  life  wd  rereiv.hle 

«,il^H"-';!riT  r«*'*J»^"«.|>r^hene(IW.rie.  other  than  the  eeUte  i. 
Si^,  H^t?  ^'"f  ^"  T*^'"  °'"  ''•'  'he  decedent  where  he  paid, 
th^.  .T.^  ■'  ""*"^"y'  •"  'he  premLuHA  or  ..ther  c,n.iderfli«n 
^^ti,„  a^UJI":""'  *"  •«l"i'^.  "hether  or  n..t  he  made  the 
SJSI^  .  ..  ""'h  inKirance  I.  not  coneidered  to  have  been  eo 
l/^  IJiVj^*"  *''°"f *•  '**  »PPl'c»tion  waa  made  by  the  decedent. 
If  no  part  of  the  premlumi  or  other  con.i-leration  wa«  paid  either 
»";^L°'J:!fir*'.l,*''  ^""  **•"•  •  P*"*""  <>'  the  premium. 
^L^^^^'*}^\*11J^'^^  P*^i7  •nother  and  the 
ZSTuJ^-S:^"  '"'  i***  (Jw^d'Ht,  either  dlfectly  or  Indirectly, 

lt/7l'^r'^'*'°?  **"!  'h«  P».vmenU  therefor  made  by  him  bear  to 
the  total  amount  paid  for  the  In.urance. 

»knf'i.'"'.'1t;"'?  ^'  °*'»f»hip  In  the  policy  Include,  for  example. 
the  right  of  the  inaured  or  hi*  eeUte  to  iU  economic  benefit,  the 
Dower  to  ehange  the  beneficiary,  to  mirrender  or  canoeJ  the  policy. 
^ki^,  •  ^  T°^*  ^  »«i«nment,  to  pledne  it  for  a  loan,  or  to 
Obtain  from  the  inaurer  a  loan  acaioat  the  .unrnder  value  of  the 
B^^''j  *!?  .  ^*  'Murwl  poMeaed  a  le«al  incident  of  ownership 
If  bi.  death  i.  ne«e«ary  to  terminate  hi.  inter».t  in  the  in.urmnce,  a., 
II/!^''^;. "  *h«  Proo««d.  would  become  payable  to  hi.  e*Ute.  or 
^^i^  "  5*  "'«h*  d"*«t.  'hould  the  beneficiary  predeceaM  him. 

«»J^  dyiM  «  •<•  l>*/ort  January  W.  1941— Jn  cue  the  dece- 
iSli^K^"!*.^""  January  10.  IMl.  the  date  of  Trea.ury 
~!!!!^  2^1  P"  •"ount  m  exrea  of  MO.OOO  of  the  awrreitat;! 
STf^^T.'^."'",'?"'*  °"  'he  decedent •.  life  not  receivable  by 
^[Z^  ^,1'^  Z',  \"  '"l*'*  ">""  '*  included  in  hi.  gron  ertate 
^^T-.t^^ilf^  T''''.*'..*"S''  '"'"""c*  »••  taken  o.it  (purrhaaed  or 
A^TJ^^l^  "^  decedent  and  with  re«*ct  U>  wh.ch  the 
JK  hl.^Zr' ""  o*  »"•  "^  '°<^'"«  oi  owner.hip  at  the 

fl*r«f«i/  dviyafl^  January  10.  1941 -Xn  caw  the  decedent  died 
I^^nnt?"'^  '"•  IV.Vi^  "*'«  "'  Treawry  Deci.ion  S032.  the 
!^  oi  .1*^*!:^°'  *^°  "^  "^  'h'  •Wregate  proceed,  of  all  innir- 
hbfL^J  ,^  T^*."*.*  i"5  ""'  "'•livable  by  or  for  the  benefit  of 
hit  caUtc  mutt  be  Included  in  hi.  groa.  ertate  a.  follow.: 

^  J.liKlli'*  ***•"'.  ^  *hieh  .uch  inniruioe  wa<  "taken  out" 
iKrJi!r7ft°'.KT'"'"^*  P*'"*'  '»'  *he  decedent  on  or  before 
January  10.  iftjl  and  with  reelect  to  which  tba  decedent 
•S?TlS>dite°Iurf*  '■>«'<*•''*•  °t  own«r.hip  at  any  tim« 


INSURANCE 


(2)  To  the  extent  to  which  .uch  inaurtkncc  was  "teken  oat" 
(purchaMd  or  premium*  paid)  by  the  decedent  after  January 
10.  I  Ml.  regardlem  of  whether  be  poaeesed  any  of  the  legal 
incident,  of  owner.hip  therein  at  any  time. 

The  eatate  i.  entitled  to  only  one  exemption  of  $40,000  upon 
inaurance  receivable  by  beneficiaries  other  than  the  ecUte.  For 
inatance.  if  the  decedent  left  life  ineurance  otheraiae  includible  in 
the  grtjM  e.tBte  and  payable  to  three  »uoh  l)en«-ficiarie.  in  amount* 
of  $10,000.  $40,000,  and  $.'i0.000  (total,  $100000).  the  full  amount 
•hould  be  luted  in  the  nchedule  and  therefrom  aubtrarted  tbe 
$40000  rxenjption  in  the  apace  provided  thepujn.  The  woixl 
"beneficiariea.  '  aa  uaed  in  reference  to  thia  $40,000  exeraptwn. 
mean,  perwan*  entitled  to  the  actual  enjoyment  of  tbe  ioaurmaee 
money. 

RxampU:  Innirance  on  the  life  of  the  decedent  who  diad  after 
Jj{"'ary  JO,  IMl,  the  date  of  Treaaury  Deci.ion  4032.  totaled 
$200,000.  It  »a.  payable  to  hi.  aon  a.  beneficiary  and  the  dece- 
dent never  poaaeaaed  any  of  the  legal  incident,  of  ownemhip  therein 
Premium,  aggregating  $100,000  were  paid  for  the  inaurance  of 
which  the  decedent  p.id  $.''jO,000  Ijefore  the  date  of  Treaaury  Deci- 
.ion ,W32  and  $30,000  after  that  date.  The  remaininr  premium, 
of  $20,000  were  paid  bv  the  wn.  The  extent  to  which  the  in.uranoe 
wa.  "taken  out '  by  the  decedent  after  the  date  of  the  Treuurr 
deciaion  i.  the  proportion  of  $200,000  that  the  amount  of  the 
premium,  paid  by  him  after  aurh  date.  $30,000.  bean,  to  the  total 
amount  of  the  premiuma  paid  for  the  innurance.  $100  000  Such 
proportion  ia  three-tenth,  of  $200,000.  or  $60,000.  Aa  the  decedent 
poaaeaaed  none  of  the  legal  incidonU  of  ownerhaip  in  the  insurance 
at  any  time  after  the  date  of  the  Treaaury  deciaion.  $100  000  of  tbe 
m.urance,  the  extent  to  which  it  waa  "taken  out"  by  the  decedent 

before  .uch  date  (,ot^^*^^'*»)'  ^  excluded  from  tbe  gro« 
eaUte.  Tbe  amount  of  $40,000,  the  extent  to  which  the  in.urance 
wa.  not  "taken  out"  by  the  decedent  ( ,^^x$200.00o).  U  alao 
excluded  from  the  grow  eeUte.  The  amount  of  the  inauranoe 
J^,S2,°"'  ^  the  decedent  after  the  date  of  the  Treawry  deciaion. 
$fi0.000.  la  reduced  by  $40,000.  the  apecial  inaurance  exemption. 
$20  000   *°""'°'  *  inaurance  included  in  the  groaa  eatotc  i 

BxccirnoN  or  acHgouLB 
Inaurance  payable  to  the  e»tafe  .hould  l»  lifted  fimt  and  the 
full  amount  entered  in  the  fourth  or  fifth  column.      Immediately 
following  .hould   he  diwloeed   under  the  »cond  column   headed 

l)e«nption.  aU  inmrance  payable  to  tieneficiarie.  other  than  the 
^.  .5  "h'ther  or  not  the  executor  believe,  the  iii.iirance  ia  inrlnd- 
ible  before  deduction  of  the  apecial  insurance  exemption  of  $40  000 
If  the  executor  determine,  that  the  full  amount  of  the  proceed,  of 
V7  ^«  ''  payable  to  beneficiariea  other  than  the  wtate  i.  includ- 
ible, tjelore  deduction  of  the  in.urance  exemption,  the  full  amount 
riiould  alao  be  entered  in  the  fourth  or  fifth  column.  If  the 
*!!_5'  determine*  with  reapect  to  any  policy  that  the  entire 
proceed,  arc  not  ao  includible  in  accordance  with  inatruction* 
a'-.ve,  and  enter,  do  amount  or  an  amount  lea*  than  the  full 
proceed.,  a  complete  explanation  of  hi.  determination  including  a 
eompuUtion  of  the  amount  included,  if  anv.  .hould  he  submitted 
either  on  the  achedule  or  in  a  wparate  siatement  atUched  A 
photoaUtic  copy  of  any  .uch  policy  .hould  alw>  be  filed  with  the 
return. 

Deduction  may  be  Uken  in  the  apace  provided  near  the  bottom 
of  the  achedule  equal  to  the  amount  of  the  proceeda  of  inaurance 
receivable  by  beneficiariea  other  than  the  estate  and  include<l  in 
the  fourth  or  fifth  column,  but  not  exceeding  $40  000  In  describ- 
ing a  policy,  atate  name  of  company,  number  of  policy,  and  name 
of  beneficiary. 

The  "Life  Inaurance  SUtement,"  Form  712.  for  each  policy 
liatcd  in  the  achedule  ahould  be  obUined  from  the  insuranee  eoow 
pany  by  the  executor  and  filed  with  the  return 


MTATK  or  NONBIMDENT  AUBN 

In  the  caae  of  an  estate  of  a  nonreaident  alien  of  the  Tnited 
Statea,  tbe  proeeeda  of  inaurance  on  hia  life  need  not  be  included. 
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couiasaioKER  or  ivrxBNja  ezvznix 

THXASURY  DB'ARTMBNT 
WASHDWTOK,   D,   C. 

AJFiDAYrr  or  louisb  eeidt  seslby.  forisrly 

I     LOUISS  SZIDT.    IN  HE  ESR   CCNTI^IBUTICi:  TO 
PROFERTIZS  HSLD  IN  JOINT  TSTIAJJCY. 

STATE  or  CALIFORNIA,    ) 

I  SS. 

couirrT  OP  los  atxjzies.  ) 

LOUISE  HEIDT  S2BIEY  (formerly  Louise  Heidt),  heinr,   first 
duly  sworn,  deposes  and  says: 

That  she  is  the  widow  of  Joseph  H.  Heidt  who  died  on 
November  22,  19/».2  at  North  Ridge  in  Los  ;ji£eles  County,  Californi", 
and  that  the  facts  herein  stated  are  known  to  her. 

That  the  properties,  both  real  and  personal,  set  forth  in 
the  Estate  Tax  Seturr  to  which  this  affidavit  is  attached,  except- 
ing Lot  24  of  Sunset  Park  Tract  in  the  City  of  Los  ^jifeles,  being 
a  part  of  subdivision  3  of  Schedule  E  hereof,  and  exce->tinc  t.he 
property  dftf^^^p^^^^^tn-stt^division  5  of  Schedule  E  hereof,  vrere 
acquired  by  af f lai^  Wid  paid  decedent  subsequent  to  January  1,  1925 
and  jthat  tne  Wii^^onsiqerations  paid  therefor,  or  from  which  said 
pro]iertie|.LrisuufTC*,  consisted  of  the  separate  estate  of  affiant 
and  of  the  comnflUlllj  ypuperty  of  affiant  and  said  decedent.   That 
said  Lot  24  of  said  Sunset  Park  Tract,  was  acquired  by  said  decedent 
and  tiffiant  during  the  month  of  December  1920,  as  Joint  tenants, 
•nd  that  more  than  one-half  of  the  coat  thereof  was  contributed  by 
affiant  from  her  ovm  separate  property.   That  said  nroperty  des- 
cribed in  subdivision  5  of  said  Schedule  B  v/as  acquired  durin-"  the 


fc  JQ!f  Qptober  1906  by  affiant,  as  her  sole  and  £en&r'^;te  -iro^erty  ; 
and  as  her  separate  estate,  and  that  said  property  reirisinod  her  sole 
and  sepejrate  estate  until  it  was  sold  and  u   trust  deed  '..'as  taker,  in 


1. 


} 


xri^! 


the  nuB*  of  Bald  d«o«d«nt  and  afnant  as  Joint  tenants,  as  set 

forth  In  subdlTlslon  5  of  said  Schedxile  E. 

That  more  than  one-half  of  the  total  consideration  paid  for 
said  properties,  and  from  which  said  properties  resxxlted,  was  con- 
tributed by  affiant  frcn  her  separate  estate  and  from  her  one-half 
interest  in-the  accumulations  of  the  community  earnings  after 
December  31,  192?  of  said  decedent  and  affiant,  within  the  State 
of  California.  That  by  reason  of  affiant's  contributions  to  the 
acquisition  of  said  properties  as  aforesaid,  the  gross  estate  re- 
portable for  the  purpose  of  determination  and  payment  of  the  federal 
tax  is  as  follows: 

Parcel  1  (i  of  $30,000)  $  15,000.00 

Parcel  2  (i  of  #55,000)  27,500.00 

Parcel  3  (i  of  $18,000)  9,000.00 

Parcel  4  (i  of  #11,000)  5,500.00 

Parcel  5  (affiant  contributed  all  of  the 

purchase  price  from  her  separate 

estate)  ... 

Parcel  6  (i  of  $21,951.37)  10,975.58 

Parcel  7  (i  of  ?l,/,09.02)  704.51 

Parcel  8  (i  of  $2,000)  1,000.00 

$  69,680.09 

DAT2D:  June  10th,  1943. 


Subscribed  and  sworn  to  before  me 
rhis  10th  day  of-;;june,  1943. 
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\ 
1. 

.h*^  ^*'??^J;^°?.  °''  *^*  eouthw«3t  quarter  of  aeotlon  U.  Town- 
•Mp  Tw  v2)  Norta,  Range  Sixteen  (16)  Neat  Ranoho  Ex-fiisalon 
«•  San  yernando,  deaorlbod  ns  follows t 

Beginning  at  a  point  in  the  west  line  of  saJd  Soutlnreat 
Quarter  of  Section  Fourteen  (U)  at  tho  interseotlon  of  »aid  West 
line  of  aalfl  Southwest  liurrter  of  section  fourteen  (14)  at  the 
icterseotion  of  aaid  Webt  line  with  a  line  parallel  with  tie  dis- 
tant Ilortlierly  Nineteen  Hundred  Kiriity  Feet  (I960)  at  Right  Anrles 
froift  the  i;orth  Line  of  Lassen  Street,  Thirty  reot  (30)  widsi 
thence  North  along  said  West  Una  Sir  Hundred  nnd  Sixty  feet  (660), 
■ere  or  less,  to  the  I.'orthwest  oomer  of  said  South\rest  ijuarter  of 
Section  fourteen  (14);  tlienoe  Saat  along  the  North  line  of  said 
Southwest  iaarter  of  section  14,  a  distance  of  Seven  imnlred 
Hlnety-two  (792)  feetj  thence  South  parallol  rith  said  West  line, 
660  feet,  more  or  less,  to  the  intersection  with  the  aforeaentioned 
parsllsl  line  distant  1980  feet  northerly  frcn  the  Ilorth  line  of 
Lasssn  Street j  tiienoe  West  along  aald  last  iientioned  parallel  line 
792  feet  to  the  point  of  beginning,  wherein  Davll  C.  Brown  oonYeyed 
said  shore  real  property  to  J,  H.  U«ldt  aooetines  known  as  Joseph 
H.  Heldt  and  to  Louise  Heidt,  as  Joint  tenants,  \7hich  deod  was  re- 


oofdad  Ijt  Book  18479  •  at  Pago  222.  on  the  19th  day  of  Juue,  1941, 
la  tht  offle*  of  the  County  Recorder  of  Los  Ancoles  County,  Calif- 
orals. 

niia  property  h^s  been  sold  for  cash  since  Noreiaber  22,  1942, 
at  tlio  prioe  of  C 30*000. 00.  /S*<^.d4.,U^  *^  - -6^4^ .*-,.&**-*>  •«/j-  ^ 


2. 


Lota  ?iftywthpaa  (53)  and  Jifty-forir  (54)  of  Tract  irunbored 
4464,  City  of  Los  Angeles,  California,  as  per  Map  recorded  in  Book 
48,  Pace  51  of  liapa  in  the  offioa  of  the  County  Recorder  of  Loa 
Angeles,  Stata  of  California. 

Thla  property  has  been  sold  for  cash  since  NoTSfflber  22,  1942, 
at  the  prioa  of  ♦55,000.00.  <a.^u^^U,c^  ..^    -<^^-.^,v4:u^'^^/^  j-^ 

3. 

Lota  Twanty-four  (24)  and  Twenty-fire  (25)  of  Sunset  Park 
Tract  In  tha  City  of  Loa  Angeles.  County  of  Los  Angeles,  Stste  of 
California^  sa  par  Uap  recorded  ia  Book  6,  Paga  69f  in  the  office 
of  the  Oounty  Raaordor  of  Loa  Angalaa  County,  State  of  California. 

Ihla  propartT  has  been  sold  for  cash  since  Noramber  22,  1942, 
at  tha  prloa  of  ♦18,000.00.  yCL<.,^uu^  *^^  ^^^ .<^^-Ji^U*^   V,.*^^  ^ 


e,i 


11 


•-y 


I  r^tato  cf  Ceaifornll.'^^  -*■  «•  -'^o^^  cf  County  of  Jia  Jo' ola^T 

5. 

■L459S,  Pa  e  69  of  offle*.  1   -^     "f      ^'^"^^  ^^^^  recorded  In  .jook 

on  lar.e.e  described  f.-^'^  "°°?''!f*'  °'  ^"  -^- ^lo£  Jouif.   jcliforal. 

40  in  Block- 14  of  ..oii-;;j,Jli"-'S^i.  ^;^^^'''  =^^"^^^  39  i-d'^iraf  S?  • 

;  fad  t  e  Callfcrnla  Truot  Co*4   v  «-'  ^"^  *^  ^"*  :  Isc.Unr.ocv^  r.ooorJ. 

there   ie  e  LMa..co  duo  of     "'  -*?  ^-  ""^^  -^  ^^^^it'o  ^.  ^n  vuicix 


6. 


^c,  frjrsg 


held   in  Joint   ter^-cv   i-  Tv"  r'^      *  if®I'^^-3   "Hie,  Jclliopnin. 

^*^^^^^^:^  ^  4Uzy\^:T  °^. ;i.409.c 


8. 


20  (^..nty)  united  otatoa  Doro..a  Bond,  of  pa.  value  of  .  ^a.OOO.O. 


>_    '   ^(> 


JLtJU 


8CHKDULB  B 
JOINTLT  OWNED  PIOPUTT 

(1)  Did  Um  d«ewl«at,  at  Um  tioM  of  turn  4Mtb,  owa  taj  ptop«t7  ■•  *  ]<><■*  taMSt  or  m  a  t 
with  right  of  •urrironhipT    (Aoaww  "Too"  or  "No.")  ...Tml. 

(2)  If  to,  itato  Um  nanio  ond  oddrow  of  ooch  •urriTing  cotenooi. 


UBiM.JL«ldt.AaK.LcmlMUBMLLiy. 


Total  (>1»o  gnUf  tmAat  the  RgopituUtion,  Schgduto  O). 


Est 4TB  or     Joint:   t-.»m^nny   JoMph  H«   l^^\A^,   Dooeoaod 


A -A-/ 


f,A 


f 


I^OTBDCnONS  rOB  SCHEDULE  B 
iOUniT  OWKID  PKOPCBTT 


ia  Uw  gnm 

proptrty  oriciaaUy 

antr  reeeived 

-V      -I.-;— I  "**  fy"  oootKitntioa  In  money  or  money'. 

iSLTSiSftr*  by  the  oth.  tanut  or  teninu' f rom  tta 
■in  illl  fcr  !■■  ttM  M  ad^uM*  Md  full  eoii«der,tK>n  in  mooey 
*  J'?K?-  ^"^^  >^**  ."^w^  •>•  oBittod  onJy  k>  much  of  tlw 
-.*?■!*?  yy*y  ••  ••  l»0|wrttai«e  to  Ute  oonuderalion  fui^ 
7i2  ?**.."*^  ten— t  or  loMota.  For  tb*  purpow.  o<  the 
•  ■«,  •  NttqiiWUDeat  or  proaind  raUnquwIunent  of  Jow«r, 
L»«.»f*f^»?7  "^  ■••»««  in  Ueu  o<  dower  or  curte^, 
'_3pbU  toU>e  deMtant'*  property  or  caute,  ■  not 
er't  worth. 
bequest,  deviae,  or 

,        -  .   ^    .      ■ "nte  by  tbe  ciitireiy, 

—^"■g —*"•''  o*  "»  »^n«  0*  the  property  ibouki  be  ii>elud«i 
WMn  tta  pmiNrty  waa  aequiivd  by  tbe  deeadnt  and  uoUw 


mal 


panoa  or  parwma  by  ■tfl,  haqaart.  dariaa,  or  faharlt—aa  M 
WB*ola,  mod  tbeir  inttraata  are  not  othervtoa  q>eeil«l  or  tm 
>•«.  Umb  there  ahould  be  laetoded  ooiy  soah  rraetioMU  part  a 
▼aiaa  al  the  property  u  ia  obteiaad  by  diridu^  the  fall  vat 
tha  property  by  the  Dumber  of  joint  tenaota. 

u  Iha  eicctitor  eootcnds  that  ><aa  than  the  ralna  of  tha  4 
proparty  ia  iDcludibte  io  the  Kraaa  eatate  for  purpoaea  al  tha 
Iha  bunleo  ia  upon  him  to  show  hi*  right  to  include  auah  I 
valua,  and  In  auch  caae  lie  ahould  malie  proof  of  the  citeDi,  a 
and  nature  of  the  deeedent'i  lotereat  and  tbe  inlcreat  at  Ik 
aedeat'a  eotenant  or  eotenanU. 

In  every  inatanaa  a  atatemeot  under  tbe  eolumn  haadad 
aariptMa  muat  diaeloaa  whether  the  whole  or  only  a  part  al 
proparty  ia  ioeluded  in  the  groaa  eatate.  If  only  a  part  of  Ika  | 
crty  ia  iBduded  in  the  Kroaa  estate,  the  fair  niarkat  valaa  m 
whole  muat  be  shown  under  "Deachption." 

Propertr  in  whieh  the  daeedeot  hrM  ao  intereat  aa  a  Ihmi 
eommoo  should  oat  ba  listed  under  thia  achedule,  batlkavali 
hia  intereat  thareiB  ahould  be  returned  umier  HihadBli  A,  M 
eatatCj^  If  persruMl  property,  under  such  other  approartils  ai 
ule.  Tba  deeedent'a  intereat  ia  a  partnerahip  ahoald  aat  h 
eluded  nader  thla  aehedula.  bat  akoaid  b«  ahowa  undar  Sihadi 
■■Other  I 
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SCHEDULE  F 
OTHKB  MISCELLANEOUS  PKOPBKTT 

(1)  Did  the  deoedcBt,  at  the  time  of  hk  deeth,  own  eny  interaet  in  •  copertneimhip  or  unincorporated  biuinaMT 
(Amw«  "Tee"  or  "No.")  ..TZ^..." 

(2)  Did  the  decedent,  «t  the  time  of  hk  death,  own  any  miKseUaneoue  property  not  returnable  under  any  other 
■eheduleT    (Answer  "Yea"  or  "No.") 


TfffAL  (aha  mim  m*m  tte  ■iiMilfliHu.  Bih»d«*»  O)- 
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■wawot    .Tntnt  f  iMiwy  JoMpfc  »■  Btia^.  DM— — ^ 
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INSTRUCTIONS  FOR  SCHKDtXB  F 
OTRBK  MISCELLANEOUS  PROPKSTT 


rUhMtndutolMall  ItMMof  th*  gnm  mUle  not  raturnkble 
mtiy  oibcr  Hitadule,  wah  m  U*  loUowinc:  lM>U  due  th* 
It;  intMvata  1b  busiOMi;  aUmia;  righU;  royiUtws,  pMuioiu; 
'  '■:  juilniiMBta:  •hara  in  trust  fund*,  bouacbold  gouda  and 
cawta,  indudiac  ««>nD«  •ppwrl;  turn  produeU  and 
«rup«;  Uv«atuek;  (arm  machincrr;  automohile*:  etc. 
Vkaa  an  interest  in  a  eopartamhip  or  unineorporated  huiinee* 
h  Mtaraad.  nibaH  In  dapUwkta  aUtementa  of  aaaeU  and  liahilitiee 
H  at  the  TahMlioa  date  aad  (or  the  6  rears  preceding,  and  lUtr- 
■■Bte  of  ths  Bat  eanlBHi  for  the  Bam*  S  yean.  r>ood  will  must  be 
■Mwultii  (or.     In  (sacral,  tbs  same  inifonnalioo  should  be  fur- 


nished and  tbs  sams  msthods  followsd  as  in  raluing  close  rorpora- 

UODS. 

In  ease  of  an  Interest  in  a  trust  fund,  duplicate  copies  of  the 
trust  inatrumsDt  should  b«  submitted. 

In  dcscrtbiag  an  anouit;,  the  name  and  address  of  the  grantor  of 
the  annuity  should  l>e  gi\en.  or  if  payable  out  of  a  trust  or  other 
fund,  such  a  description  as  aill  fully  identify  it.  If  pavalilc  for  a 
term  of  years,  the  duration  of  the  term  and  the  date  on  Klnch  it 
t>egan  should  be  given,  and  if  payable  for  the  life  of  a  person  other 
than  tbs  deoedent,  the  date  of  birth  of  such  person  should  be  stated. 


^"^'Z 
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SCHEDULE  G  > 

TRANSFERS  DIRINC.  DECEDENT'S  LIFE 

(1)  Did  the  dcK-ptlrnt  mnke  anv  transfer  dpscribed  in  the  first  paragraph  (including  the  six  subparagraphs)  of  the 
instructions  on  tlio  rrvprso  of  this  sheet'     (Answer  "Yes"  or  "So.")  ...Jio- 

(2)  Did  tlie  derodent,  witlun  2  years  immediately  preceding  his  death,  make  any  transfer  of  a  material  part 
of  his  property  wiiliout  an  adequate  and  full  consideration  in  money  or  money's  worth?  (Answer  "Yes"  or 
"No.")  ho  . 

(3)  Did  the  decedent,  at  any  time,  make  a  transfer  of  an  amount  of  $5,000  or  more  without  an  adequate  and 
full  c<insideration  in  money  or  money's  worth,  but  not  believed  to  be  includible  in  the  gross  estate  as  indicated  in 
the  first  paracraph    (including  the  ;<ix  subparagraphs)  of  the  instructions  for  this  schedule?      (.Answer  "Yes"  or 

•No.')  iio..  . 

(4)  If  the  answer  to  question  (3)  is  "Yes"  state  date,  amount  or  value,  character  of  transfer,  and  motive  which 
actuated  the  decedent  in  making  the  transfer: 

(5)  Were  there  in  existence  at  the  time  of  the  decedent's  death  any  trusts  created  by  him  during  his  lifetime? 
(Answer  "Yes"  or  "No.")       .^ 


N*. 

DMcriptm 

RutvqiMOl  i>l- 

V>luiaa4« 

VyotXdaUot 
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t 
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Total  (alw  enter  under  the  Rec«pituUUon,  Schedule  0) _ 
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INSTSUCnONS  rOR  8CHKDULI  O 
TKANWXU  DCmUfQ  DBCKDENT'S  LOT 


la  MMinUiMa  wHk  tb*  mxnUum  of  mbMOtioiM  (e)  aod  («  irf 
•Mdoo  SU  o^  Um  UlvnaJ  Bctcdim  Cod*,  Um  foUowtof  trmiMrara 
— rt»  by  Um  deeadaot  durinc  hi*  U/«,  b;  trust  or  othonrtoa,  other 
tkui  boos  tkte  aJa*  for  w>  adequate  and  full  oonudcrctkia  in 
■Kiaajr  or  moBay'i  vorth,  arc  lubiect  to  the  tax,  and  muat  ba  tn- 
llnAm\  In  the  era*  oute  uoder  tLu  achedule. 

(1)   TranJen  mwle  after  September  8,  1918,  In  eont«npMtoa 

(50  Tranafen  Inteoded  to  take  tffeot  In  poMMkxi  or  mfoj- 
BMt  at  or  a/tar  the  deeadaot'i  death,  or  tianifers  eontincHit 
•poD  the  deeedent'i  death,  L  «.,  where  the  deeedont'i  dMth  k  • 
naeeaaary  eoodiUoa  to  iffeot  an  Indefeadble  traBi<*r  of  the  prop- 
erty from  him  or  hie  eaUte.  For  certain  exeeptkna  wHh  raapaei 
to  luch  tranafere,  aee  the  Eatat*  Tax  Reguiatlnna. 
(3l  Tranifen  made  after  lOJO  p.  B.,  aaatwii 
March  3,  1 03 1 ,  whereby  the  deeedaot  retained  the  oae, . 
ri(ht  to  th«  ineome,  or  oihar  enji^inant  cf  the  ln»»«nil  prop- 
wtjr  for  hit  life,  or  for  aodh  •  piflod  m  to  erideao*  hk  intantion 
that  it  (bould  extend  at  least  for  the  dnratkn  of  hia  Uf a  and  hie 
death  oc«ura  before  the  expiratloo  ci  aueh  parted,  or,  except  with 
respect  to  traoafen  made  More  &  p.  la.,  iiaalwn  ataodard  time, 
Juae  6,  1 932,  fur  any  period  not  aaeartalnabia  without  refereoce  to 
his  d«ath 

(t)  Transfers  (not  otherwiae  inelodibie)  whereby  the  daeedeot 
retained  the  rich:  to  deainata  th«  paraon  or  peraona  who  sliall 
posMss  or  enjoy  the  tran^eried  property,  or  the  inooma  thereof, 
•a  follows: 

(a)  lo  eaae  the  traaafer  waa  ■aria  after  lO-JO  p.  m.,  easteni 
atandard  tiate,  Uartk  S,  IMl,  and  iha  rlgbt  to  so 
deai(nate  waa  retained  by  the  iteaadeat  alocM,  for  hia 
Ufa,  or  for  aueh  a  period  M  to  a»ldaDea  hla  intention 
that  it  should  extend  at  least  for  the  duration  of  hi* 
life  and  bis  death  oesuia  baf on  the  expliatioo  of  aueh 
period,  or 
(I)  Ib  aaae  the  traiafer  waa  nada  after  6  p.  m.,  eaatem 
atandard  time,  June  «,  IMS,  and  the  right  to  so  deal«- 
nate  waa  retained  by  the  daeeden*  alone  or  in  eon- 
}unetioD  with  any  other  pareon  or  persona,  for  dece- 
dent's life,  or  for  such  a  pariod  aa  to  evidence  hia 
intention  that  it  ahouid  axMod  at  leaat  for  the  duration 
of  hto  life  and  hia  death  uuaun  before  the  expiration 
of  such  period,  or  for  any  period  not  aaeertalnable 
without  referanaa  to  hia  death. 
(5)  Tranafers  whereby  th*  enioymeot  of  the  traoaferred  prop- 
vty  waa  subieet  at  daeedaot's  death  to  any  change  through  the 
exereiee  of  a  power  to  altar,  amend,  rerolte,  or  terminate,  as 
foOowi: 

(a)  la  eaae  the  tranafer  waa  made  before  4:01  p.  m.,  eaatem 
atandard  time,  June  3,  1924,  and  the  power  was 
raaerved  at  the  time  of  the  transfer  and  was  exercis- 
able by  the  decedent  alone  or  in  conjunction  with  a 
person  having  no  •ubatantial  adverse  intereat  in  the 
tranaferred  property, 
(I)  In  eaae  the  tranafer  was  made  after  4-01  p.  m.,  eastern 
standard  time,  June  2,  1924,  and  before  June  23,  1930, 
and  the  power  was  reaerved  at  the  time  of  the  transfer 
and  was  exereiaabie  by  tiie  decedent  alone  or  in 
eoniunetioD  with  any  person  (regardleaa  of  whether 
aueh  oeraoo  had  a  substantial  adreiae  interest  in  the 
tiaoaKrred  property),  or 


i 


I 


(c)   la  eaae  the  transfer  waa  mads  after  June  21,   1934, 
regarxlksa  of  whether  the  power  waa  raaerved  at  the 
tinw.  ol  the  transfer  or  later  created  or  conferred,  and 
without  regard  to  the  source  from  which  the  power 
was  aoquired,  regardless  of  whether  the  power  waa 
aiareisaDle  by  the  decedent  alone  or  In  conjunction 
with   any    peraon.    and    if   in    conjunction    with   any 
person,  regardlcM  of  whether  such  prnion  had  a  nub- 
stantial  adverse  interest  in  the  tran»frrred  property, 
(fl)  Transfers  effected  after  September  8,  1918,  by  the  relin- 
qukhment  in  contemplation  of  death  of  hia  power  to  alter,  amend, 
revoke,  or  terminate  a  transfer  of  property  previously  nisde  by 
the  decedent  under  eonditioiw  aet  forth  In  the  preceding  sub- 
paragraph (5). 
For  Biore  detailed  information,  aee  the  EaUte  Tax  Regulstiuoi. 

Traiafers  included  in  the  gross  eatate  should  be  valued  a*  of  the 
date  of  the  decedent's  death  or,  if  the  optional  valuation  is  adimted, 
in  aeeordanoe  with  subsection  811  0)  <>'  '*>e  Internal  Revenue  Code. 
If  only  a  portion  of  the  property  is  so  transferreil  as  to  come  within 
the  temw  of  the  statute,  only  a  corresponding  proportion  of  the  value 
of  tha  property  should  be  included  in  the  value  of  the  gross  esute. 
If  tiie  traiMfsree  makes  additions  to  the  property,  or  betterments, 
the  enhaneed  value  of  the  property  at  the  valuation  dat4-,  due  to 
such  additioas  or  bettermenU,  should  not  be  included.  However, 
where  only  a  portion  of  the  value  of  the  property  is  included,  the 
vaiue  of  the  whole  must  be  diacloaed  under  the  column  headed 
"Dcaariptkin."  together  with  an  explanation  of  the  proportionate 
InelualoB. 

To  eonatitute  a  bona  ftde  aale  for  an  adequate  and  full  consider- 
ation in  money  or  money's  worth,  it  must  hjave  been  made  in  good 
faith,  and  tlie  price  must  have  been  an  adequate  and  full  equivalent 
and  reducible  to  a  money  value.  If  the  price  was  lees  than  an 
adequate  and  full  equivalent,  only  the  excess  of  the  fair  market 
value  of  the  property,  as  of  the  valuation  date,  over  the  price  re- 
eeived  by  the  decedent  should  be  included  in  the  gruas  estate. 
For  the  purpuae  of  the  eatate  tax  the  relinquiahment  or  promised 
relinquishment  of  dower,  eurteay,  or  of  a  statutory  estate-  created 
In  lieu  of  dower  or  curtesy,  or  of  other  marital  right*  in  the  de- 
cedent's prt>perty  or  estate,  is  not  to  any  extent  a  consideration  in 
money  or  money's  worth. 

All  transfers  made  by  the  decedent  during  his  Ufe  of  an  amount 
of  t5,000  or  more  except  bona  flile  sales  fur  an  ade<{uate  and  full 
consideration  in  money  or  money's  worth,  must  be  discloaied  in  the 
return,  whether  the  executor  regards  such  transfers  as  subject  to 
the  tax  or  not.  If  the  executor  believes  that  such  a  transfer  is  not 
subject  to  the  tax  a  statement  of  the  pertinent  fact*  should  l>e  made. 
In  eaae  a  transfer,  by  trust  or  otherwise,  was  nia<le  by  a  written 
instrument,  duplicate  copies  thereof  must  be  filed  with  the  return. 
If  of  public  record,  one  of  the  copies  should  be  certified;  if  not  of 
reooro,  one  copy  should  be  verified.  If  the  decc<k'nt  was  a  non- 
resident, only  one  copy  need  be  filed,  certified  or  verified,  as  the  case 
may  be. 

The  name  of  the  transfero*.  date  and  form  of  transfer,  and  a  com- 
plete deacription  of  the  property  should  be  set  forth  in  this  sche<lule. 
Rents  and  other  income  must  be  included  as  explained  under 
"Execution  of  Return"  in  the  general  instructions. 

NonruuUnt  alien — If  the  decedent  waa  a  nonreaident  alien  tho 
transfer  must  be  included  if  the  property  was  situated  in  the  I'uited 
Sutea,  either  at  the  date  of  the  decedent's  death  or  at  the  date  of 
the  tranafer. 
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SCBXDULB  H  ''\ 

POWKBS  Of  APPOINTMINT 

0)  DM  *fc«  d«o»d«B»,  •»  "By  «■!«»•,  by  will  or  otbenriie,  tr»Mf«r  property  by  the  exerciM  of  a  gWMnl  pa*«  <A 

^T    (An«w«  'Tee"  or  "No.")  .Jto- 

(1)  Did  lb*  deoedani,  at  any  time,  by  will  or  otharwiee,  exerciae  a  limited  power  of  appointmeotT    (Answei 
"Taa"  or  "No.  ")  ...Jto 


TilM*l4atial 


Total  (atoo  «pt»  ond«r  the  RteapltuUUoo,  Bcbedule  O) - 1  *■ 


trntrm  or  „jIfliBt..j;« atflfly-JoMph  h.  lialdt»..Daaaaaed 
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otbl*  »»lu»tk)n  Vl.tl  ^^       th«  f»ir  market  T«h-   a  Ute  mppH- 


iNsnucnoNs  rot  scheduu  h 
powBu  or  Arrocmmrr 


z*"^  p?»»  i»  oo«  to  •ppofal  to  .^.rzzj"??  "*■*■»<■ 


United  M  to  the  penoos  or  ob 
niAT  be  made.  If  it  k 
or  hi*  creditors. 


la  wtKae  Uror  Ika'i 
ia  ravor  ol  tb*  doaa 


"^  or  Tertted^mJb.  IM  iUlu  tZ^  tSLI^lk! 
deodant  was  a  DoorHMaat,  la  whUk  mat  ooW  oii-Sryj? 

Sd^T?^"^  '*.'■.  «°«*'.ded  tkat  th.  power  wJiTSLSJl-Z 
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INSTSUCnONS  FOB  SCHKDUU  I 
ntOPEBTT  PBXnOUBLT  TAXBD 


PiOfwHr  ioeludiMe  In  the  groa  caUto  tlMt  wm  rabeired  from  ft 
peraoD  who  died  within  5  yeftn  prior  to  the  decedent's  death  or 
received  by  gill  within  5  vevi  prior  to  the  decedent'*  deftth,  or 
Acquired  in  exchange  therefor,  with  respect  to  which  a  deduction  i« 
■utbonied  becakue  an  estate  tax  wa*  paid  by  the  prior  estate  or 
•  gift  tax  was  paid  br  the  donor,  should  be  returaed  in  this  schedule. 
The  deduction  for  such  property  is  authorised  under  the  provisioiM 
of  seetioo  812  (c)  or  section  Ml  («)  (3)  of  the  lotcmal  Revenue 
Cods,  io  accordance  with  the  following  eonditioiM  and  limitatioia: 
(a)   CoitdiluHu: 

(1)  The  property  must  have  been  receiTed  by  the  decadent 
by  gift,  bequest,  deriae,  or  inheritance  from  a  prior  decedent 
who  died  within  5  yean  of  the  decedent's  death,  or  receiTed 
by  him  a*  a  gift  within  5  years  of  his  death. 

(71  The  property  must  be  Identified  either  as  the  same 
which  the  aeeedent  so  received  or  as  property  acquired  in 
exchange  therefor. 

(3)  The  property  so  reoeired  must  have  farmed  a  part  of 
the  grass  estate  situated  in  the  United  States  o(  such  prior 
decedent,  or  have  been  included  in  tbe  total  amount  ct  gifts 
of  the  donor. 

(4)  Ad  estate  tax  by  or  on  behalf  ol  the  estate  of  such 
prior  decedent,  or  a  gUt  tax  by  or  on  behalf  of  the  donor, 
must  have  actually  been  paid  (the  mere  filing  of  a  return 
for  such  estate  or  ^nor  not  being  nuliicieDt). 

(5)  No  such  deduction,  in  respect  to  the  propertv  or 
property  exchanged  therefor,  must  have  been  allowatMe  in 
^  -^Tuiiiing  the  value  of  the  net  estate  of  the  prior  deeedeot. 
(t)   Z/is»Ua<>v   .. 

the  property  a.  finally  ««».-^„ed  in  thT^-Tof  the  prior 
aeeedent  or  doi>or,  or  to  the  aggrea^-.  _.i„.  _#  _,,k  n-^JL^. 
included  in  the  ialue  of  t^^  ertife'^oT^'TSlDJ 
decedent,  whichever  is  lower. 

(3)  The  deduction,  as  limited  in  (1),  is  reduced  by  the 
total  amount  paid  prior  to  the  decedent's  death  on  anv 
■ortgafs  or  other  lien  on  ths  property  previousiy  taxed, 
provided  saeb  mortgage  or  other  Uen  was  deducted  in 
astarminina  the  astate  tax  of  Um  prior  (keedeot  or  tlw  gift 
tax  of  the  dooor. 

(3)  The  deduetloo  is  further  redoeed  bf  the  proportioo 
of  the  total  other  deductioM  (allowable  oader  Schedules 
J,  K,  L,  M ,  and  .V,  and  the  speciOe  ezempdoo  if  appUeable) 
wWck  the  amount  otherwise  deductible  for  property  previ- 
mmtr  t*Hd  bMM  to  the  aiaoaat  of  Um  groB  muu. 


The  value  of  eaeh  item  of  profMtty  m4  tMf  

determined  as  of  the  appUeabIs  date  or  dates  for  Ineiasfaa  ia  tl« 
value  of  the  gross  csUte  of  tlM  pnssat  dseeiient  should  be  sofsd 
under  the  appropriate  columns  A,  B,  C,  and  D.  It  will  be  notsd 
that  column  A  is  provided  for  the  value  under  tbe  option  of  tha 
principal  of  each  item  of  property  and  column  B  for  any  Inm— s 
thereon  under  tbe  option,  and  that  column  C  is  provided  for  the 
value  at  the  date  of  the  decedent's  death  of  the  principal  of  eaak 
item  of  property,  and  column  D  ia  provided  for  any  income  Ihersoa 
accrued  to  tbe  date  of  death.  The  value  finally  delermioed  in  ths 
prior  estate  or  gift  of  each  item  of  property  aoould  be  entered  In 
column  E. 

The  description  should  show  the  schedule  and  item  number  of 
the  property  as  it  appeared  in  the  prior  return.  To  maka  it  dsar 
that  the  schedule  and  item  number  relate  to  the  prior  return,  they 
should  be  Included  in  parentheees.  If  only  a  portion  of  an  item  in 
the  prior  estate  is  r^eeted  in  the  present  estate,  that  fact  should 
be  indicated  and  only  a  proportionate  part  of  the  value  of  the 
item  in  the  prior  estate,  as  finally  determined,  should  be  entered  in 
column  E. 

In  accordance  with  the  foregoing  seeond  limitatioo,  any  amount 
paid  before  the  death  of  the  present  deeedent  io  discbarge  of  a 
mortgage  or  other  lien  on  the  property  previously  taxed,  provided 
such  mortgage  or  other  lien  was  deducted  in  the  prior  case,  should 
be  shown  last  under  tbe  column  headed  "Description,"  together 
with  an  identjficauon  of  the  item  of  property  involved  and  the  item 
deducted  in  the  prior  case.  The  total  of  such  amounts  paid  should 
be  entoed  at  item  (b). 

It  will  be  noted  that  the  "Total  Included  in  gross  esUte"  (in- 
cluded in  the  value  of  the  gross  estate  utilised  for  the  computation 
of  tbe  tax)  is  the  total  of  oolumiu  A  and  B  if  the  optional  valuation 
is  adopted,  or  the  total  of  columns  C  and  D  if  tbe  optional  valuation 
is  not  adopted.  However,  if  the  optional  valuation  is  adopted, 
both  such  totals  should  be  entered  under  the  appropriate  columns 
undsr  tbe  Reeapitulation,  Schedule  O. 

Tw.  .fnnnnt  of  the  gross  deduction  for  property  preriously  taxed, 
ia  aeeordanss  with  toe  Oimi,  Usit&tinn.  a  entered  at  item  (a).  If 
tbe  optional  valuation  is  adopted,  the  amount  ol  th*  gross  diedue- 
tion  is  the  total  of  column  A  or  tbe  total  of  column  E,  whichever  ta 
the  lower.  If  the  optional  valuation  is  not  adopted,  the  amount 
of  the  gross  deduction  is  the  total  of  column  C  or  toe  total  of  column 
E,  whichever  is  the  lower.  The  amount  of  item  (6)  is  subtraetad 
from  tbe  amount  of  item  (s)-  aad  tha  difference,  which  m  entered 
at  item  (e),  ia  tlie  amount  of  tlie  dsduetioa  as  reduced  in  accordanae 
with  the  second  Umitatioc  Ths  amount  of  the  net  deduetion  for 
property  previously  taiad,  ■•  rtdaeed  by  a  certain  proportion  of  tha 
total  other  deduetioos  ia  ««~-»H~t  with  tha  thlid  limitetioa,  is 
r  wid  Q  «r  aadw  Schwiub  S. 


/ 
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DEDUCTIONS 

SCHEDULE  J 
FUNERAL  AND  ADMINISTRATION  EXPENSES 


To  PoM.t  U«n  .emorial  i^arlc    ..asoci-tion  for  durlal  •xp«D««t 


Total  (tlmo  «,ter  aixler  the  RwpitiiUtion.  Schclulf  O) 


^^^'^■^JSS'^^^lr;^''^  -^  ?"*'  "■"*•'  ""  R«»pitul«tion.  Schedule  O)      'Tl.^'Tt.^^ 
TaagTfwi  upon  paid       iMnkg  out  word»  not  tfipUcmhW.)  ■^^t»»^-. 


iS^!^:^i^;S^l^iT^,Z^}lf  "■«*»  «»«:  R«.p.tul.tioD.  Schedule  O) 


^^S  <::S 


(Strike  out  wofd«  not  applioblc) 


'-..^^'■^M/V— 


A)     OllTtr  X,  Klok«y,  Attorney 

Of  the  Stat.  Of  C.lifornl..    in  and  for  the  CounS:':?'^,  ^^u. 
w»  wi«  aatat«  •  Tax   return  under  InterMl  Eerenue  Code. 


250.CO 


250.00 


Total  UW  «at«r —dec  the  HaeapltuUtioD.  gebedulo  O) J  ,    J'^yO  O^ 

E^AT.  or  -  J-«lBt..t««iMor.._Jiu«pt.fl^.ll.idt^.jl.ee« aed  __  .s..„t  xiii 
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INSTRUCTIONS  FOB  SCHBDULE  . 

funeral  ,rp.r^  ^^  .Hminlt^.f  '"""*''  *'*°  *'»'«'NISTBATION  EXPENSES 

giving  nameVtnTad^;^:::^"'-'^;^'- "pen-,  .hould  be  iUm^vxl. 

nrturo  of  tl.e   particular  eiti.V^      An   it!^» '"'**'?''''•• '"'^  "»«=• 

deduction  though  the  exact  i^ount  U  not  k^  "^^  .'*,  '^'"*™<1  '"' 

vided   It  a  ancertainaMc   »UhJ~L^»,''°*'' •*"'•»'«».  pro- 

|»idL     No  d.-duct,on  mly  ki  Uk^u°^'^?:7""y'  •■><»   *^ 

uncertain  cetimate.     Pnirvc  idl  vmirr     ""'.''•""  "'  •  vague  or 

tioD  by  an  Internal  RcveTue  a«nt  "  '""^  "^'P**  '"' in.pec- 

Tho  executor  or  admini«trat^  when  filir,..*,       . 

hk  commiMion.  in  .uch  arTa^nnnr^  .  L"*  '*"  trtyim,  may  deduct 
which  at  that  time  iri.  ^«^«b  y  "J!!?''"?''^  been'^P^id  or 
deduction  i„«v  U-  ukcn  ifnTrnn.i  P******  *'"  '^  P*'<1.  but  no 
the  ca«-  the  amount  of  the^rnm™™'"''^'"  "*  «<>  l*  cSlocWd  In 
oj  the  proper  court  tlcdX^"r:':in''"i!"''  *T"  «^^>1  '•>•  ^-^"^ 
<rf  the  return  prov  dcd  U)  Thrt  The  r  '""""''  °"  *'">  «"*'  »"d't 
-tiafied  that  the  eommi«  on,  cUimoH^T.i:?""'"":  "  ^-^^blr 
^•'i  entered  an  a  drd"ct.on  ia  Within  .h  **  ^"^-  '2)  that  thi 
the  Uw.  of  the  juruidict"on  Th^r^Tn^l  '^'"  *""""'^  »llowablc  by 
t««d;  and  (3)  tl^tTr/r  a^^o^rnc^'^.Ttf:  '"',7  ~'"""* 
Pr«otioe  ,n  «ud  juriadictiun  in  v^t^^^,  I^'' Vr  L  ^^  .»«epUd 
//  tht  commiuwu  ciatmtd  ha,^  n^  iJ,     »inijlar  luzc  and  cnaracUr. 

and  wiU  i,  paid  ^  "*''  ""«»"»<  *«  ft^fn  a^«-i  upo» 

ded^uc'^br  Xt.  &e^.\t'5::eT„iV,:3  °b'  T^'T,-"  "  -' 
penaation  payable  to  the  e.«e„2^f  -^  ^^  ^"  •""  the  com- 

adminLtratTon  of  t^  ^Ul^^iduc^on^Z^^K.*". '^  "■"^^"'^  '"  ">« 

orlr;-;s:^.^ii3^~-|c^ao,.t^ 


.nd  paid,  the  dcducUon  will  be  alW^  pm^^t^'^C^^SiL"'"^ 
th  TT.""''^  "''•^  "»»  the  amount^Ui^  i?li^"'SL7''~» 
^■nl'L^'HJ''"  "r^  '  finable  remune^^on  or  the'trv'- 
rnH  .r^'i  '*V'?*  ""*  »««>">t  the  liie  and  character  of  UiTe^^S 
«nd  the  local  law  and  practice.     //  ih.  /«,  daTm^A  *„-     J  J^ 

«  contemplated  bTtrttatute  "'  •dmmi.tratioa  eipen«. 

Es.'cuton.  ajtd  attorney!  .hould  note  that  ezeeutor.'  rr.m».    i 

jr^itrr;;^- an^-tVi^r  'T-^<*^t  t^"^^" 

referenced  f or  I^i^^'tai^r^  eompenaation  ar.  cro.- 

inc^m;'%<!;TJ'afu7Te'a"tt;  V.^  iToT'd!^  JT^",?!!?  *^  O" 
propcrty  U<o.  u,  l^it^d  to'  .u^h^.J^^"**'*""-  ^Dcd"«tion  for 
dec-dent',  death  CrcSit  to  Th™,^  T  f**™'^  P""'  '"  ^ 
puUtion  of  Tax"  .hJ^VV  .!.  rU^V"!.""^',  "''*='  "^'^ 
-on,  inheritance,  and^  ft  ta,^         °^  '"  "****■  '•«~=''  "•"- 


(      "- 


w 


SCHEDULE  K 
DEBTS  or  DBCKDBNT 


»-Mt  SauT  XIV 


76 


lou 


■"""Sra^TS.*  TWIK**":***-—  • 


SCHEDULE  L 
M0ITGAGB8  AND  LRN8 


mtmmmaim^dkmn 


ToTAi.  (alio  enUr  nndar  U>«  Bae«pltul«tfc>n,  Schedule  O)— 


OTa 


EaTATB  or     JoiDt.Ji.9 


LJij.  Ji.«.W.t  fc-iJASeit  sed 


w-iMM  Baiar  XT 
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lUinlw  uiKjer  thU  «h«Hule  only  oNtotlon.  ««.~<  k 
or  other  Iwn.  upon  propert,  inctud^uTlK^^t!^^. '''  ?»'*«»«<" 

property  .„l,ject  t..  thV  m  A.rJl  '  "*■"'  ""'"»'"  *hfr»  ,urh 

Sut,      The  full  v.'uf   3  Ti! T  '     ll'"  '"  ^-«"'»«1  "ndrr  the  gr.Z 

not  form  .  p.rt  of  t",  ,^„:^':rt^  'fo,  th:n'"  '"'",''  •^«"*'  "«- 
no  d«l«rti„n  m«y  I*  Uk^^v  J  i  *  P"rpo«-  uf  the  t*x,  a„d 
edo«.  In  re-pS^tM,^*"  "*  ^^  «»"««»««  thereon,  or  ...y  indebt- 


INSTRUCnONS  FOR  SCHEDULE  L 
MOtTGACeS  AND  UEN8 


he  uno^   .^  'ndeW«d„«.  I.  «ui.lUb«l.    Kh«.  Ibe  '    ^  1 

comW™iJ»  .     '•'"'»~««1  ton*  Bd«  MNl  for  in  adequstc  ud  fS 


^ik. 


IDZ 


SCHEDULE  M 
NET  LOSSES  AND  SUPPORT  OF  DEPENDENTS 


C^'J 


7 


15a 


INSTRUCTIONS  FOI  8CHBDULI  W 
NET  LOSSES  AND  SOrrOBT  OT  WMHIimM 


i 


Umm.—Lomm  m*  atHallj  Uaitad  to  tba«  ariaiB(  from  Sml 
•larm,  aktowTMk,  or  atkar  •MuahT.  or  tram  Mm/U  to  th*  eztMik 
that  KMk  ban  an  oot  •oauMMatcd  (or  by  ioaiumBec,  or  othenriM^ 
UMMt  !■  Ofdir  to  b«  dedMUbl*  Bui*  oww  duriai  the  nlUeiiMBt 
ofthtMteta.  Depcccuktkw  in  Um  vaitM  «l  MMiritim  or  Giber  prop- 
er(T  doai  not  eooalituto  »  deduetibte  loM.  Bueh  kian*  v«  not 
drdurtibia  tf ,  •!  tho  tinte  nl  the  Aline  of  the  eetnU  tax  reium,  they 
bed  beta  eUined  •■  e  dedunioD  for  ineoae  tax  purpoeee  in  nn 
iBTome  tAi  retom.  In  lislinK  hMsn,  full  porUeulan  Mu^  be  ghrta 
not  oaty  m  to  the  km  sutteined,  but  the  eauee  thereof,  nad  in  the 
CMC  tt  death  of  UTeetoek,  tbe  cauee  of  death  auat  be  etatod.  V 
known.  If  ineamane  or  other  oompenaatioB  WM  laeeived  oa 
aeeoMt  of  loan,  atata  tkt  aoMMint  eoUeetod.    Tha  propMty  ertth 


leMel  to  whtah  the  iM  b*lM4* 
eZTtte  paitinlv  HhaMi  Md  MM 
«^  ntemed  Mdw  Ike  gMH  artato. 


ikavid  ka  MMUOed  by  tndi- 
'«aakar  wharo  aueh  prop- 


It  tha  eptioMl  valMUoa  ta  adoptod,  Jiliigiiii  lor  any  kw  la 
.^Mad  totteeitaat  that  iMk  loZb  aot  to  alW«  allowwl  in  tha 
vrioaltoa  af  tto  ItoM  to  «ka  rM>  •■*■*» 


ba  tokaa  for  aupport 
■     looal 


*s' 


V:i 


__    .     .     nt  h  ol  mord  on*  Mpy  Aould  b»  <m- 

-J*b«  Um  rlnMitiMt't  win  tea  Imm,  ar  to  th*  bat  oTua 
;  faiifcr  d«i«>*ti<>a  of  tha  valua  af  tlie  naldua  or  «f  a  pottioa  thmof 

AiNid  iM  iDlM^mad  a  aspr  a(  Ibe  anmpwtattoa  wbanby  Iba  Talua 
waaoaMtnuaOa 


lofUiewiUorUMiUirafUMjiirteiltallaawhartfa 

b  rfihilrt«f»d  or  the  Uw  <rf  the  jurtaUetioo  Impoatnc 
tha  paiMaukr  lax,  Um  FadanU  aaUto  Uz  or  any  eateta,  meea^oo. 
hiaay,  «r  MMfitanee  tax  la  pajrable  Is  whole  or  in  part  out  o(  any 
baoMit,  hfaay,  or  deviac  deductible  hereunder,  the  aum  drduetible 
li  tba  aaount  of  aueh  bequaat,  lecaey,  or  deviae  ao  reduced. 

If  tha  optional  valuation  la  adopted,  any  bequeat,  leiptey,  deviae. 
or  trantfer  deduetibie  under  thia  aohedule  shall  ba  valued  for  the 
puipoae  of  tba  dadiietioa  aa  of  the  dale  of  the  deoedeot's  death,  with 
adjustment  for  aay  dWareoce  in  the  raiua  of  tiM  property  1  year 
after  his  death,  m  At  tba  data  at  Its  sale,  or  eieliance  within  such 
year,  exaspl  tbat  bo  aueh  adjustment  may  take  into  aeoount  any 
ditfersoae  In  vataa  doe  to  mere  lapse  of  tiioe  or  to  the  ooeurrenoe  or 
aonoeotiieoee  of  a  eootinceney. 

For  fortbar  iMtruetiona,  sse  Estate  Tax  Re(ulationa. 


y 


Xi30 


I 


SGHSDCLB  O 
BKiPITULATION 


Bfeocki  IBQ  ™*"*         -  I    ,  ,      . , .. , M. 


MoV%Agn^  DUtM,  SDd  OMh.. 


IHywn  Of  fynlntmaitt 


'^jtf.r 


Total  Obcmb  Ef  atb-. 


»  <^/^..f  ^g, jOj 


Fooerml  i 

Kxaeutora'  ( 

▲ttornejra'  I 

If  iMcOkiMOUi  Ml/  liniatnUonc 

D«Ma  of  dHKlent _ 

MortcKM  •«*  •*«>• 

N«t  loMM  durins  Mlinliitalratioo 

Sopport  of  dcfMBdeote . — 

ChftUble,  public,  mhI  daiDar  itfU  and  beque»U..- 


.V»r*r»vfc./.. 


*£>« 


/ 


.>ktn%A^.. 


Y 


tvtki.  PB»oono—.  wpt  ipwiilk  «MMp«fa>ii  MMt  property  pwrkwi^r  «— d 


%  g:.4.j''/>.i:'.: 


SCHEDULE  P 
NIT  KSTin  FOB  THI  BASIC  TAX— BISIDBNT  OM,  CITIZEN 

— Thta  I  lit  III  III  I  Aoald  ka  wtd  ooly  for  tha  out*  of  >  r»ld«nt  or  titijaii  of  th«  Unllsd  SUta*. 


L  ToUJ  fRMBMUtC _ 

X  ToUl  dedaeMaM, ueept  opMifl* OMVtlaa  Mid  propwir  ptvrloady  tend.. 
>.  BpeeiAe  cxaoipUoa 


4.  ToUJ  deduetlcaa,  except  propatty  praTiooaly  U«ad  (Has  J  piua  tta«  «) _ 

•.  Deduction  for  property  nrarkwuly  U»d  wttlwat  proportiooala  ladaa- 

Mot,  (Setedula  I,  Haa  «). - • — 

C  I>ropartioaa«areduetioa(ptapafilaMontaaB4«liatttani«bearatonaal).  >■■.       ■■-- 

7.  Nat  dadarttoa  for  property  fifaiM/  tend  (HaB  •  Biooa  ttan  •) — 

«.  Total  dadaartnaa  (ttaa  4  piw  Itaa  7)_ - - 

».  WeteaUta  QtiB  1  ■«— ■  Hi»  «) - ■-:. 


tAi^ira,<>.f  / 


/ 


BaT«*a  or    JOlst.  ttaMNQT.iJ.aMVh  A.  JElVidt 


X«^  a 


1 


SCHEDULE  Q 

NTT  BSTATB  FOB  THK  ADDITIONAL  TAX— KI8IDENT  OB  CITIZBN 

/•jCmMm*.— TUi  KlMduk  ibould  ba  and  only  for  the  ertatc  of  ■  ntUmt  or  dtiwn  of  the  Unitad  StatM. 


1.  Total  groa  MtaU 

2  Toul  deductiooa,  neept  •pactSc  exemptioo  and  property  ptvTloiuly  Und... 

3  Sp»*ifi«  exempiiott 


4.  Tr.iti  (WdtKtioo*.  exevpl  propertv  prrviou«ly  taxed  (item  3  pliM  iMa  t) 

S  IV-jjctMD  for  property  preriouaijr  laied  without  proportionate  reduction 

>^cbedule  I,  Item  c) .    ._ I.. 

6.  Proportionate  reduetioa  (proportion  of  itoia  4  that  item  6  bean  to  Mmm  1)_  I^ 

7.  Nri  dedurtioo  for  property  prvrioualT  taxed  (item  6  minoa  itaa  6) 

8.  Totai  deduction*  (item  4  plus  item  7)  ..  - 

9.  Net  eetale  (item  I  minua  item  8i 


UjSLd^ 


%S..S'J:r.oL 


SCHEDULE  R 
NET  ESTATE— NONBESIDENT  ALIEN 

Intlrvrlwfa. — Thia  aebedule  ibould  be  used  only  for  tbe  eetate  of  a  Dooreaident  alien  of  the  United  Btatea.     No  dednatiaae  are  i 
ablr  brretjnd'T  unkw  the  value  of  that  part  of  tbe  groaa  eetate  iituated  ouuide  tbe  United  Stale*  ii  aet  forth. 


I.  Value  of  (ma*  (Mate  in  tbe  United  Stales  (Schedule*  A    B,  C,  D,  E,  F.  O,  B,  and  I) - 

2    VaJwe  of  gruM  efUte  outaide  the  United  Bute*  (inaert  itetniied  aebedule  ibeet  (hoiring  Tahn*) 

3.  Value  of  total  gro**  estate  wherever  situatrd  (item  I  piu*  item  7) 

4.  Groe*  deduction*  under  Schedule*  J,  K,  L,  and  M      _ 

5.  Net  deduction*  under  Schedules  J.  K,  L.  and  M  (that  proportioii  of  Hem  4  Ihat  Ham  I  baan  ta  Hhi  r 

A.  Cbariuble,  public,  and  aiallar  gifia  aod  bequcsU,  Schedule  N ~ 

7.  Total  deduction*,  except  property  previou*ly  taxed  (item  5  plus  ttaai  •)_ - 

K   rvHurtion  for  property  previously  taxed  without  proportionate  redtictlon  (SehedtJe  I,  Waai^..  t 

t<    Pr.  portronate  reduction  (proportion  of  item  7  that  item  8  bears  to  item  1) -~, ^ 

10    Nfi  deduction  for  property  purVwIy  taxed  (Hem  8  minua  item  f) _ 

II.  Total  deduction*  (item  7  plu*  Item  I0> - 

12    N'l  fsute  (item  1  mlnu*  item  1 1) 


F.M.TBOF     JoiaX-.X/iSfinoy  Joi»ph.i*«ii«ldt«  DacaajMd 


XH 


^<-.    V  -^ 


/'•^■l 


15S 


iNSTBOcnom  torn  ooMnBrinoN  of  tax 

aMlM  «f  to.  «M  Ik*  Ubte  m(  foHk  •■  1k«  teMt  •( 


ItaM  1.  "Otm*  baiic  tax"  la  computed.  b7  mMiM  of  eohiau  1 
of  the  tabto,  ea  vhe  value  of  the  net  eeUU  ebown  ondtr  Sefaedul*  P 
of  8elM<W*  K<  *■  Um  ean  mav  be 

Item  1.  "Crwlit  (or  (if  t  tax''  ia  Umltad  U>  meh  eredlt  allowable 
g^r  the  ftatute  acauet  tlM  sroea  baaie  tax.  Tba  gift  tax  muet 
teve  bean  paid  by  or  on  bafealT  of  the  deeedeot  la  r«a(«et  of  prop- 
aitjr  lodiKbd  in  the  froaa  Mlala.  The  credit  aaaaot  axeaen  the 
Hmortkm  of  the  graea  baaie  tax,  item  I,  that  the  vaiaa  of  the  In- 
Spdad  gift  tazeil  Ixart  to  the  entire  ktom  caute,  uoleaa  the  fiSi 
^vaalmpoeed  b;  the  Revenue  Act  ofl'ili*,  u  ameoded.  In  which 
Mae  tlM  entire  amount  la  allovatoleaa  a  ereditaeaioat  tbegroea  baaic 

lua  4.  "Credit  (or  eatate,  inharltasee,  l«caeT,  or  aueeeaaion 
Im"  la  allowed  (or  aucb  taxaa  paid  aa  the  reeult  of  the  deeedcat'a 
|iath  to  any  Bute.  Terrtt<n7,  or  the  Oiatriet  of  Columbia  (or,  if 
S*  deeedest  died  after  June  29,  I9M,  to  aojr  poeaeaaioD  of  the 
OUtad  Statea),  with  mpect  to  pimwity  taeluded  la  the  groea  ee- 
«ito.  Thia  credit  caonot  exc«ed  80  pereaot  of  Item  S.  The  aotici- 
palad  amount  of  the  credit  majr  be  aotcrad  at  Item  4  and  the  Fed- 
«ll  eatate  tax  abono  on  the  return  eonpoted  In  aoeordaoce 
Ifciiiiialth  before  auch  Bute,  etc.,  tana  have  beaa  paid,  but  the 
wadlt  eaanot  be  Oiialljr  allowed  iinlaaa  aaeh  taxaa  are  aetuaUjr  paid 
md  the  credit  therefor  la  claimed  withia  4  year*  after  the  return 
ii  lied  (or  within  auch  further  period  aa  provided  bv  the  atotute  in 
tka  caa*  of  a  i>etiUon  filed  with  the  United  Stetea  Board  of  Tax 
Appaali  or  In  the  eaac  of  an  exteoaion  or  poatpooemeot  of  time  (or 
the  payment  of  tax),  and  auch  credit  la  aupported  by  the  following 

(1)  CarHieate  of  the  proper  officer  of  the  taxing  State,  Terri- 
tory, Dietriet  of  CDlumbia,  or  poaaeaaioD  of  the  United  Statea 
abowlag:  (a)  The  total  amount  of  tax  impo'Ml  (before  adding 
Intereat  aaa  penal  tiea  and  before  allowing  diaeount)^  (6)  the 
amount  of  diaeouot  allowed;  (c)  the  amount  of  peoaltlea  and 
Intereat  impoaed  or  charged;  (d)  the  total  amount  actually  paid 
in  eaah:  and  («)  the  date  of  payment. 

(2)  A  certificate  of  the  atx>ve-mentiooed  officer  abowing 
whether  (a)  a  claim  (or  refund  of  inch  taxea  or  any  part  thereof 
i*  pending  and  (6)  whether  a  refund  of  auch  tazca  or  aur  part 
thereof  iiaa  been  authoriied.  If  any  refund  haa  been  made,  the 
date,  the  amount  thereof,  and  a  deacriptioo  of  the  property  or 
intereat  in  reipect  to  wliich  auch  refund  waa  made  muat  be  ahown 
in  the  certificate. 

(3)  Such  additional  proof  aa  the  Commiaaionar  may  apaeif- 
ieally  requeat. 

If  practieaole  the  evidence  deecribed  in  (I)  and  (2),  above,  ahould 
be  filed  with  the  return,  but  if  that  ia  not  ooaveaient  or  poaaible  it 
ahould  be  aubmitted  aa  aoon  thereafter  aa  practicable. 

Item  S.  "Total  groaa  taiea  (basic  and  additional)  (Tentative 
Tax)"  are  computed  on  the  value  of  the  net  eatate  ahown  under 
Schedule  Q  or  nchedule  R,  aa  the  caae  may  be.  If  the  decedent 
died  before  September  21,  IMl,  column  2  of  the  table  ahould  be 
uaed  for  thia  item.  (See  examplea  1,  2,  and  8  below.)  If  the 
decedent  died  after  September  20,  1941,  column  3  of  the  table 
ahould  be  uaed  for  this  it<>ni.     (See  example  4  below.) 

Item  S.  "Cn-dit  for  gift  tax"  ia  limiu-d  to  auch  credit  allowable 
under  the  atatute  agaiiiat  the  grou  additional  tax.  The  gift  tax 
muat  have  been  paid  by  or  on  behalf  of  the  decedent  In  reapect  of 
property  Inrlud'-d  io  thr  iirom  eotatv.  Hurh  credit  cannot  exceed 
the  proportion  of  the  gr»<ui  additional  eatate  tax  tiiat  thr  value  of 
the  included  gift  taxed  t>e«r<  t'l  the  entire  grow  eatate,  and  further- 
more cannot  exceed  the  difference  between  the  total  amount  of 
auch  gift  tax  and  the  gift  tax  credit  therefor  allowed  againat  the 
groaa  baaic  tax.  No  credit,  however,  in  allowable  againat  the  grona 
additional  tax  (or  gift  tax  impoaed  by  the  Kivenuc  Act  of  1024,  aa 
amended. 

Item  12.  "Defenae  tax"  la  applicable  if  thr  decedent  died  after 
the  date  of  tbe  enactment  of  the  Revenue  Art  of  1040  (June  2.i, 
1940),  and  on  or  before  the  enactment  of  the  Keveoue  Act  of  IU4I 
(Hriilember  20,  1041).  The  amount  of  thr  defrniie  tax  ia  10  |jerrent 
ol  llir  total  net  baaic  and  additional  taxen,  item  II. 

Item  13.  "Total  enlate  lax  pavabli"  ia  the  aum  of  the  net  iuwir 
tax,  the  net  additional  Ux,  an<l  iif  a|>|>lirabli')  the  H'-feiiiw-  Ui 

Fjample  (1)  (eaUte  of  dr<-r<leiit  wli.i  died  before  .SepteiLUr  21. 
1941.  >'ili)i-ct  to  the  baaic  tax,  the  ailditional  Ux  and  the  ■hfenao 
tax  ar.'l  involving  eredit  for  Rtat4<  inhrritaner  and  edtate  taxexl 
A  rwident  of  the  1'nited  8t«tcii  died  Julv  I,  lU4n,  and  the  \alue 
of  the  net  eaUte  ahown  und<  r  Schedule  P  ia  »2I().(XX).  Tlic>  U\ 
ahown  in  thr  finit  Mul>er)lumn  of  column  I  of  Ihe  table  on  a  net 
eta''   e<|ualinK  $200,000  in  $4,500.     Aa  $2IO,00(i  ixce<  d>  $2(JU.INMI 


Md  Ub  betMi  >400.000.  tfea  tea  «■  tte  «mm  tt  110,000  u  eon- 
putwl  at  tha  mte  of  4  bwimL  Ifca  ml*  Aowa  ia  the  aMxmd  aub- 
eoluma  «f  aalaaa  1.  Tha  $400  lu  «■  Mifc  «■•■■§  added  to  U,ioo 
^va*  •4,000,  the  groM  bwto  «m  whiih  iheaU  ba  mUnd  at  Item  I 
Credit  for  gin  tax  ii  Mt  lavalerd  !■  tMi  mmm^lm,  but  It  will  be 
aaaumed  that  tha  aailaMi  ■■ilMt  af  mwttt  lor  Bute  caUte, 
Inbarltaace,  iwaey,  or  •oeeaHtoa  tUM  b  alio  a  able;  that  ia,  so 
percent,  or  U^,  which  Aoold  b«  wiewil  at  Utm  i.  Tbe  dif- 
(wenee,  which  la  tha  Mt  bmt»  iHjfi  MM.  .  tkt  Mt  «4ale  ahown 
oodar  Sehadula  Q  ii  M1V,0aa    Ite  anotn*  «f  tha  total  groaa 


aubcolumn  of  column  2  on  a  net  aetata  aqualiiic  M00,000,  lat2S,M0. 
Aa  1270,000  exceed*  1200.000  and  (alia  below  M00,000,  (he  amount 
of  tbe  total  groaa  Uxce  on  the  »xea»  of  STOiKIO  is  aanputed  at  20 
percent,  the  rate  abown  in  tli*  aeomMl  ■uiieuiiuaD  of  column  2. 
Tbe  114,000,  eompuled  oo  eoeh  exeeaa.  added  to  tM,Mn,  givea 
S40,fi00,  the  total  groaa  taxaa,  and  t40,<)00  ahould  be  entered  at 
Item  «.  ProB  the  S40,a00  to  aobtraelMl  S4,M0,  the  groaa  baaie 
tax,  and  the  diffareoee,  •35,700,  ia  the  groaa  additional  Ux  which 
ahould  be  entered  at  Item  8.  Aj  In  tbia  example  oo  credit  for  gift 
tax  la  involved,  the  gruea  additional  tax  ia  the  aame  aa  tbe  net 
additional  tax.  The  net  baaic  tax,  t080,  item  S,  added  to  the  net 
adaitionai  Ux,  •35,700,  item  10,  reaulU  io  a  total  of  •36,680  which 
ahould  be  entered  at  item  11.  Since  the  decedent  died  after  tb* 
daU  of  the  enactment  of  the  Revenue  Act  of  1940  (June  25,  1940) 
and  before  September  21,  1941,  the  defenae  Ux  impoaed  m  10  percent 
of  •36,680.  or  >3,668,  which  abould  be  entered  at  Item  12  Tbe 
aum  of  •36,680  and  (3,668  (lt<-m  llpluaitem  12)  ia  •40,348,  tbe  total 
aaUU  tax  payable,  which  aiinuld  be  entered  at  item  13.  Tbe 
eomputatloo  of  tlic  tax  io  tl  i«  example  la  art  up  beluw: 


1.  Groaa  baaie  Ux 

3.  Credit  for  gift  Ux. 


3.  Oroaa  baaic  tax  leaa  credit  for  gift  tax.. 

4.  Credit  for  eaUte,  inheritaoee,  legacy, 

or  aueeeaaion  tax 

8.  Net  baaic  tax 

0.  Total  groaa  Uxee  (baaie  and  additional) 
(TenUtlve  Tax) 

7.  Groea  baaic  tax. 

8.  Oroaa  additional  Ux 

0.  Credit  for  gift  tax 

10.   Net  additional  tax 


•40,  IXNI 
4,  wo 


•36,700 
0 


12. 


Total  net  baaic  ai 
Defenae  Ux.. 


id  a<Mitii>iuil  taxva | 


•36,680 
3,668 


•40,848 


18.  Total  eaUte  Ux  [.ay able ...I 

EaampU  (2)  (caUte  of  dii-edent  who  dii'il  befon'  Heptrmlirr  21, 
1041,  aubject  to  the  aM<litioi,al  eHlalr  tjit  and  Ihe  definv  tax 
only):  A  reaidcut  of  the  UniU-<l  .'^UU'a  dii'l  oj>  Jiiiv  I,  1040.  and 
tbe  value  of  the  grnaa  raUte  ia  th^.OOO.  DulucUoim  for  a<lininia- 
tration  expenaea  and  debU  are  allowed  In  Uie  anumnt  of  (10,000. 
leaving  (75,000  liefore  the  di-duclion  of  the  a|M!cifie  rxrinptiun. 
Aa  the  ajieeific  exemption  allowed  by  the  Internal  Revenue  Co<le 
In  determining  the  ni  t  inUtc  uixin  which  Uie  \t»j»r  eaUte  U>  ia 
impowNl  ia  (100,000,  It  in  apiwrent  under  Sch<-<liile  V  that  thia  eolate 
ii  not  kubjecl  til  mirh  ba^ii'  tux.  However,  aa  the  aporific  eirniplKin 
allo»e<l  ti\  the  liilernai  Ki'trnue  Co<lc  for  the  piirpoac  of  deU'rn.in- 
iiig  the  a<l(litiMii:il  i.>lHle  Ijix  ia  only  (40,000.  thia  raUte  in  •ub;>'Ct 
U<  nueh  ail'lili'iniil  eotjib'  tax.  For  the  purjxiM-  of  tlie  a<lilitional 
mtatr  Ux  tie  r.el  rM.tle  ia  •35,000  aa  would  !«  sIkikm  under 
Hehrdule  Q  The  tolul  irriM  toxca,  ahown  in  the  firat  aiiUiiluinn  of 
column  2  on  n  net  eitale  eiiualing  CiO.OOO  are  (1,200.  An  53.'i.(IIIO 
rxri-edn  fiMI.INK)  an<l  falln  Ih  low  ftO.OOU,  thr  amount  of  the  loLal 
.  Ihe  lAeiiw  of  (.'..IXIO  in  eoinpijU'd  at  the  rale  of  M 
,1.  .I,..»n  If]  the  M-cond  milx-obiuin  of  column  2  The 
I  Mil  Kiirh  cxre«ii,  a>hle<l  to  $I,2()U,  given  (l.i>iMI.  the 
o~  Aa  no  lianir  e«iat4'  tax  in  iininimil,  tlij.,  nnjount 
>  tlie  groaa  odilitioiial  tax,  and  hirne  erolii  lor  K'ft 
Uiil  in  thia  example,  Uic  grom  ailililional  Ih\  ih  ilin 
I  n'lditional  Ux.  It  will  \<v  nottnl  that  no  < n.lil  f..r 
atl'e,  legacy,  or  auccONiiion  titxen  m  authon/r,!  ui  flu* 
..f  the  a<l(filional  Ux  The  diTe.l.  nt,  \  hm'h.  ilied 
of  the  enactiiieut  uf  the  Revenue  Act  of  I 'Mil  iJuue 
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COMPTTATION  OF  TAX 


OfoabMltML. 

Owllt  (or  iM  ux_ 

Oroa  bMl«  tai  Ian  vadit  for  gift  Uz  (Itam  I  miiiua  Item  2). 

CndJt  for  «lal*,  teWritanM,  hfMT,  or  iucpmiIob  tai 

KM  bMie  Uz  (IMM  S  BiDua  Itan  4). 

Total  pMi  IMH  (baito  and  addttlonal)  (TrntaUv*  Tai) 

OroM  barf*  las 


Oroa  addtUonal  tai  (haa  6  mlnoa  itaai  7) 

Credit  for  lift  taz_ ...._ 

Nat  addHloaal  tax  (Hob  ■  mioua  item  0) _ 

Total  aat  baiia  and  additiooal  taxaa  (itam  6  plua  Item  10).. 

Dafanaa  taz  (10%  <rf  item  II)' _ 

Total  aatata  taz  payable ^ 


\WZ^t>^ 


I  «M  M«  laM  Mk  MMk  taa  M 

▲PPIDATIT  or  PnSON  OS  PEBSONS  PILING  BBTURN 

Wa/I Xoiilaa.Seflley  jforaarly.JLQuiafl  iioldt,..th«..«irTiTing..4xLLiit...t«n»«t 

Ihr^naitluaU  exetut railmliiUtm J<jeiiB«ttai ./tuituilim/ti  unttje,  vni  (or  afflnn)  that  w«/I  hava  eareTuIlr  esamined 

thla  ratwa  (laatodiog  the  additional  ihm-u  liiaailail.  li  any);  that  to  the  beat  of  our/my  knowledge,  InTormatiDB.  aod  balier,  bareio  la  lilted 
an  of  tha  property  ooiMtitutins  the  decedent's  naaa  aetata,  aa  defined  by  the  lUtute  (or  If  the  deaedent  waa  a  aoofuaidant  alien  of  the 
Uaitad  BUtaa,  herein  u  listed  all  of  the  property  eoMtituUnc  the  gron  eatate  situated  in  the  United  Sutea,  aa  daOaad  br  tbe  lUtute, 
and.  if  daduatkma  are  claimed,  herein  ii  lilted  aeparatety  all  of  the  property  conitituting  the  rroaa  eaUte  situated  outaide  tbe  United 
Sutea);  tkat  we/I  have  no  knowledge  of  any  tnuufen  made  or  tnut«  created  by  the  decedent  during  hi*  lifetime  of  tbe  value  of  U.OOO 
or  more,  other  than  bona  fide  salea  for  an  adequate  and  full  eonsidcration  in  money  or  moner'i  worth,  except  aa  rUted  In  Schedule  O; 
and  thai,  to  tke  beat  of  our/my  knowledge,  information,  and  belief,  tlie  fair  market  value  a<  of  the  date  of  the  decedent'*  death  ii  rhown 
for  erery  iUm  of  property  li«ted  herein  under  the  gros*  e*Ute  (and,  in  case  the  optional  valuation  ij  herein  adopted,  that  all  of  the  dl»- 
tributioaa,  lalaa,  ezehangaa,  aod  other  dispoaltiun*  within  the  year  following  the  decedent'*  death  of  tbe  property  Included  In  the  groa 
eaUte,  tofalhir  vltti  tbe  date*  thereof,  are  fully  diaeloaed.  and  that  the  value  under  the  option  for  every  Item  of  property  ii  the  fair  mar- 
ket Taloe  aa  of  tbe  appUeable  valuation  date  or  la  auob  value  a*  tvfSperly  adjusted),  that  the  debu,  expenaea,  and  charge*  entered  herein 
■a  dednetloiia  from  the  grtiai  eaUto  are  eorreet  aiid  lecally  alloVCble,  and  that  all  statemeoU  made  herein  an  true  aod  eorreet 


Sworn  to  and  aubeedbad  before  ma         (Signature)    . 
hia /..jr..~^. day  of  (Addrefc) 


\fA  far  t»»e  CoMtJr  %\  Lo  Ang c.cS.  i'.iii*  •'  V..i't<"** 


(Bifnatura)  . 

(Addreaa)  . 
(Siena  ture) 

(Addreaa) 


AFnoAvrr  op  attobney  ob  agent  pbepabing  retubn 

I  (wear  (or  afBrm)  that  I  prepared  thia  return  for  tbe  person  or  person*  aigning  tbe  above  affidavit  and  that  thia  return,  locluding 
the  additional  sheets  inserted,  if  any.  is  a  true,  correct,  and  complete  sutement  of  all  the  information  respecUof  the  aaUU  taz  liability 
of  this  esUU  of  which  I  have  any  knowledge. 


Sworn  to  and  subscribed  before  me        (Signature)  .... 
this ..ZX day  of  (AddreM) 

Jun» imj3l 

■■■■■l\..  ^:>S4>^^^<A^.^^5=J!.> 

^^-.MasMn  tad  Utlt  of  ga<«/Vlmi04*i«rtO(  aaltt) 

EtTATcor  . .  Jfiint  t«aaBoy-jJoa«plx.JaLa.ii«i4t»-B-"*"«'^ 


44B  Sou'tli.aill^tr.aeit 

Los  Angelei,  California 


t"» 


IbU 


INSTBDCnONS  fOU  OOMPOtATION  Or  TAX-r    (|um4 


It,  IMO)  and  prior  to  fll4><<imbcr  tl,  IMl,  Ik*  (W* 


hlO  percent  oT  the  Mt  •ddlUoniJ  Uz  <rf  ^l.tOILor 


•etaitaMMid 

•100.     OJll 

Queotlj,  thr  toUl  tez  payable  in  UUe 

boaiW  >3)  (e*Ut«  of  deowJant  vIm>  dM  bafore  Saptambar  tl, 
IMl,  •uL>jc'<:t  to  the  basic  tax,  the  kdditioiial  tai  and  the  defease 
(^  and  involving  credJta  for  8tal«  inberitAnoe  tax  and  for  (Ift 
(^  Thr  decedent,  a  reaideot  of  the  United  States,  died  on 
July  15,  IMO.  The  total  value  of  the  groe*  eaUte  la  $400,000^ 
Um  valur  of  the  net  eatata  for  the  purpoae  of  ttte  baiie  estate 
lAi  U  $225,000  and  tha  value  of  the  aei  aatate  for  tha  purpoaa 
of  the  a-Ulitional  tax  ia  t386.000.  The  gnaa  bMio  tajt  aonputod 
on  the  net  eeUte  of  taS,000  U  S&.SOO  and  the  total  BDMi  tMas 
on  the  net  eatate  ol  «a8S,000  are  (43.000.  (8as  axplantk&oa  la  tk* 
tbuvt  rxamplea  of  tba  uae  ol  the  table  in  computtng  tha  tax.)  Tha 
drrrdent  tranaferred  on  January  15,  1040,  In  oont«mplation  of 
deiitli.  certain  real  eatate  to  hia  dauxht^r  aa  a  (ift.  The  value  of 
thi  rval  property  aa  of  the  date  of  the  Kilt,  and  aa  of  the  time  of 
d«atti,  was  $144,000.  Aa  the  rniult  of  thia  gift,  a  gift  tax  of  $7,300 
va>  p<ud  on  a  net  gift  of  SIOO.OUO  ($4,0)10  excluded  and  the  ape- 
cilic  cxrmptioD  of  $40,000  deducted  under  the  gift  tax  provisiona 
of  the  Internal  Revenue  Code).  Aa  the  value  of  the  tranaferred 
n-al  property  it>  included  In  the  decedent's  groaa  eatate,  a  credit  for 
gift  tax  is  allowed  against  the  groaa  basic  tax,  $5,600,  not  to  exceed 
the  pniportion  uf  $5,600,  item  1,  Uiat  the  value  of  tlM  Iseluded  gift, 
5140,000,  bi-am  to  the  entire  groaa  eaUte,  $400,000.  It  will  be 
i,oted  tl.at  the  amount  of  the  included  gift  ia  $144,000  leaa  $4,000, 
the  amount  excl'ide<l  in  determining  the  amount  for  purpoaea  of 
the  gift  tax.  This  proportion,  which  ia  aaoertalned  by  dividing 
$140,000  by  $400,000,  is  0.35.  The  gift  tax  credit  allowed  againai 
the  gTMt  l«asic  tax  is,  therefore,  0.35  of  $5,500,  or  $1,U&,  which 
IS  entered  at  item  2.  The  difference  between  $5,500  and  $1,925  la 
entered  at  item  3  Maximum  credit  for  State  inheritance  and 
estate  taxes  is  allowed  in  this  example  in  the  amount  of  $2,860, 
entered  at  item  4.  The  net  basic  tax  is  $715,  item  5.  The  total 
iruss  taxes  of  $43,600  are  entered  at  item  6,  the  groaa  basic  tax  of 
$5,500  ia  entered  at  item  7,  and  the  gross  additional  tax  of  $38,100 
IS  entered  at  item  8.  Credit  for  the  gift  tax  paid  ($7,200)  is  al- 
lowed against  the  groaa  additional  tax,  nut  to  exceed  the  proportion 
of  SaVlOO,  item  8,  that  the  value  of  the  included  gift,  $140,000, 
licars  to  the  entire  groas  estate,  $400,000.  The  amount  of  this 
proportion  is  $13,335.  However,  this  credit  ia  further  limited  by 
«n  amount  not  to  exceed  the  difference  between  the  total  of  the 
gift  Ux,  $7,200,  and  the  credit,  $1,025,  allowed  for  such  tax  against 
the  gross  basic  tax.  This  difference,  $5,275,  ia  the  amount  of  the 
credit  allowed  against  the  groaa  additional  tax,  and  is  entered  at 
item  0.  The  net  additional  tax,  item  8  minus  item  9,  ia  $32,825, 
and  is  entered  at  item  10.  The  total  net  basic  and  additionial  taxes 
of  $33,540  (item  5  plus  item  10)  is  shown  at  item  II.  The  defense 
tax,  which  ia  applicable  in  this  eaae,  ia  $3,354  (10  percent  of  item 
11)  and  ia  entered  at  item  12.    Tba  total  tax  payable,  $36,804,  is 


I.  Oroaa  bMia  taB....-        

1    rs^it  l^r  glfl  tas. 

$5,600 
l.»U 

3.  Groaa  bMtetMlMimdIt  for  lift  tax.. 

4.  Ciwlit  for  aatato.  hkHttutM,  l^y, 

or  aiineiMlQa  tal, 

•a,  671 

IMO 

t.  Nei  bMia  tax. 

e.  Total  poaa  taxaa  (bMt«  and  addt- 

tiooJ)  (TaotaUva  Tai). 

7.  Oroaa  bMia  tax     .«... 

Ma,aoo 

•.100 

tTU 

».  Oroaa  additional  tM. 

».  Crwllt  for  gift  tax 

to,  100 

»,«78 

la  Nat  additional  t^-    

m,n6 

11.  Total  DatbMte  and  addiUooaltaaea..... 

12.  Defenae  tax...„    

«a.»4d 

•.S»4 

13.  Total  aetata  tax  payable 

•30.  SM 

&aB«i>la  (4)  (estate  ol  decedant  who  died  after  Septonber  70, 
1041,  aubieet  only  to  the  additional  tax):  A  reaideot  of  the  United 
Stataa  died  on  Septamber  W,  IMI,  and  tba  value  of  tha  graaa 
eatate  ia  $76,000.  Daduetiona  for  adminiatration  rijitnaaa  and 
debte  are  allowed  in  the  amount  of  $10,000,  leaving  $<i5|000  bafor* 
the  deduction  of  the  apecUle  exeinption.  Aa  the  specifle  ezamptioa 
allowed  by  the  Internal  Revenue  Code  in  determining  the  net  aatate 
upon  which  the  baaic  eaUte  tax  ia  imposed  ia  $100,000,  it  la  apoaraot 
tinder  Schedule  P  that  this  estate  ia  not  aubjeet  to  such  baaie  tax. 
However,  aa  tba  apacille  exemption  allowed  by  tba  Intamal  B«t- 
enue  Coda  for  the  purpose  of  deienninlnf  the  additional  astato  tax 
ia  only  $40,000,  thU  estate  ia  aubject  to  atieh  additional  astato  tax. 
For  the  purpoee  of  tha  additional  aatato  tax  the  net  eatato  ia  ttSiOOO, 
aa  would  be  shown  under  Schedule  Q.  The  total  groaa  tazea,  ahown 
in  the  first  subcolumn  of  oolumn  S  on  a  nat  estate  eqtiallacnO,000 
are  $1,600.  Aa  $25,000  exceeds  $30,000  and  falla  below  taO.OOO, 
the  amount  of  the  total  groaa  taxea  on  tha  ameaa  of  (6,000  ia  eon- 
puted  at  the  rate  of  14  percent,  the  rate  ahown  in  the  aeoood  sub- 
column  of  column  3.  The  $700,  computed  on  such  exceaa,  added 
to  $1,600,  givea  $2,300,  the  total  groaa  taxes.  Since  no  basic 
estate  tax  is  iropoaed,  this  amount  ia  the  same  as  the  groas  addi- 
tional tax,  and  since  credit  for  gift  tax  la  not  involved  in  thla 
example,  the  groas  additional  >«x  la  the  aame  aa  the  net  additional 
tax.  (No  credit  for  estate,  inheritanoa.  leiMT,  or  aucceaaion  taxea 
is  authorised  in  the  computation  of  ttw  Mkatiooal  tax.)  It  will 
be  noted  that  sinoe  the  decedent  died  after  tha  date  of  the  enaetmcot 
of  the  Revenue  Act  of  1041  (Snptambar  SIL  IMl),  no  drfenae  tax 
is  imposed  upon  suck  net  additional  tax.  CoassqtMBtlj,  the  total 
tax  payable  Id  this  eaae  la  $3,800. 
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We,  Marie  Wiese.and  Ferdinand  Wiese,  her  husband,  of 
the  County  of  San  Bernardino,  State  of  Oalifornia,  for  and 
in  consideration  of  the  love  and  affettion  whidi  we  have 
for  our  daughter  Louisa  Heidt,  of  the  3am9  County  and 
S*.at«,  do  hereby  ^^.vs  and  grant  to  said  lx)ui8a  Heidt,  all 
that  real  property  situated  in  the  County  of  San  Bemariirio, 
State  of  Oalifornia,  ki^-zn  and  described  as  Lot  number 
Twenty- fivf*  (ii'^),    in  Block  number  One  Hundred  and  Twrelve  (11^ 
01   the  City  of  Col  ton,   aacordLig  to  the  map  of  tiie  ori-inal 
tov/n  of  Colton  made  and  published  at  the  instance  of  the 
Western  Development  Corcpany. 

To  ^^V9  and  to  liold  the  same  as  her  sole  and  s'rparate 
property. 

IN  WITNESS  WHB;R''^F,  ^9  do  hereunto   sl^jn  our  nair.es,  t;n<. 
^tt,;.  iay  of  A'-iS"st,  18Q3. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Tax  Court  Docket  No.  5802 

ESTATE  OF  JOSEPH  H.  HEIDT,  Deceased, 
LOUISE  SEELEY,  Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW  OF  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED 
STATES. 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  District: 

Comes  now  the  petitioner,  above  named,  and  re- 
spectfully shows : 

L 

Nature  of  the  Controversy 

Joseph  H.  Heidt  died  a  resident  of  North  Ridge, 
California,  on  November  22,  1942,  at  the  age  of 
ninety  nine  years  and  eleven  days.  The  petitioner, 
Louise  Seeley,  formerly  Louise  Heidt,  is  his  widow 
and  since  his  death  has  remarried. 

The  said  Louise  Seeley  duly  filed  the  Federal 
Estate  Tax  Return  (Form  706)  on  June  14,  1943, 
with  the  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California.  The  petitioner,  the 
said  Louise  Seeley,  as  the  widow  of  said  decedent, 
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[190]  is  the  surviving  joint  tenant  of  the  eight  items 
of  property  involved  in  this  controversy. 

Respondent  determined  a  deficiency  in  estate  tax 
against  petitioner,  in  the  sum  of  Sixteen  Thousand 
Four  Hundred  Thirty  Five  and  1/100  ($16,435.01) 
Dollars.  This  deficiency  arose  because  res^Dondent 
asserted  that  petitioner,  in  the  gross  estate  of  said 
decedent,  should  have  included  the  full  value  of  the 
aforesaid  eight  items  of  property  held  in  joint  ten- 
ancy instead  of  including  only  one-half  their  value 
as  was  done  in  the  said  Federal  estate  tax  return. 

Petitioner  filed  an  api^eal  with  the  Tax  Court  of 
the  United  States. 

The  case  was  tried  at  Los  Angeles,  California, 
on  June  21,  1946,  before  the  honora])le  Eugene 
Black,  Judge  of  the  Tax  Court  of  the  United  States. 
The  case  was  submitted  on  documentary  evidence 
and  oral  testimony.  At  the  close  of  the  hearing 
Judge  Black  directed  that  petitioner  file  an  Opening 
Brief  on  or  before  August  5,  1946 ;  that  the  res]3ond- 
ent  could  file  a  Brief  on  or  before  September  5, 
1946;  that  the  petitioner  might  reply  to  said  Brief 
on  or  before  October  5,  1946;  that  thereafter  the 
time  for  the  filing  of  petitioner's  Opening  Brief  was 
extended  to  September  1,  1946;  that  on  September 
9,  1946,  the  petitioner's  Opening  Brief  was,  on 
leave  of  the  Court,  filed;  that  on  October  8,  1946, 
respondent's  Brief  was  filed  with  the  Court. 

Under  date  of  May  6,  1947,  the  Tax  Court  of  the 
United  States,  by  Judge  Harlan,  who  did  not  hear 
the  witnesses,  [191]  promulgated  its  Findings  of 
Fact  and  Opinion  after  a  review  by  the  full  Court 
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of  said  opinion.    Judge   Murdock,   in   an   opinion, 
dissented  from  the  above  decision.    He  was  joined 
in  his  dissent  by  Judges  Van  Fossan  and  Leech.   On 
May  6,  1947,  the  same  day,  the  Tax  Court  of  the 
United  States  entered  its  decision  that  there  was  a 
deficiency  in  estate  tax  due  from  petitioner,  in  the 
amount  of  Sixteen  Thousand  Four  Hundred  Thirty 
Five  and  1/100   ($16,435.01).    Said  decision  is  re- 
ported as  8  Tax  Court  III.    The  controversy  in- 
volves   the    question    whether   decedent's    wife,    as 
surviving  joint  tenant  of  decedent,  was  able  to  show 
that  any  part  of  said  items  of  property  originally 
belonged  to  said  survivor  and  was  never  acquired 
by  her  or  received  by  her  from  the  decedent  for  less 
than  an  adequate  and  full  consideration  in  money 
or  money's  worth.  During  the  whole  period  of  their 
marriage,  approximately  fifty  (50)  years,  decedent 
and  petitioner  were  residents  of  California,  a  com- 
niunity  property  state,  and  all  of  the  said  items 
of  property  in  controversy  were  acquired  since  the 
time  of  their  marriage,  and  most  of  said  items  of 
property  were  acquired  after  July  29,  1927.   Section 
811    (e)    (1)    of   the   Internal   Revenue    Code,    as 
amended  by  Section  402  of  the  Revenue  Act  of  1942, 
requires  that  there  shall  be  included  in  the  gross 
estate  for  estate  tax  purposes  the  entire  value  of 
property  held  by  the  decedent  and  any  other  person 
as  joint  tenants,  except  such  part  thereof  as  may 
be  shoAvn  to  have  originally  belonged  to  such  other 
person  and  never  to  have  been  received  or  acquired 
by  the  latter  from  the  decedent  for  less  than  an  ade- 
quate  and   full   consideration   in   money   or   [192] 
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money's  worth.  In  its  opinion  the  Tax  Court  also 
referred  to  Section  811  (e)  (2)  of  the  Internal 
Revenue  Code  which  deals  with  community  prop- 
erty. The  Court  apparently  requires  that  property 
held  in  joint  tenancy  by  spouses  in  community 
property  states  fit  under  the  exceptions  in  both  Sub- 
sections, namely,  Section  811  (e)  (1)  and  811  (e) 
(2),  in  order  that  it  need  not  be  included  in  the 
gross  estate  of  the  decedent.  The  petitioner  con- 
tended that  as  contributions  of  a  surviving  joint 
tenant  to  jointly  owned  property  should  be  excluded 
from  the  gross  estate  of  the  decedent,  that  where 
community  property  is  acquired  as  the  result  of  the 
personal  services  actually  rendered  by  the  surviving 
spouse  and  jointly  owned  property  is  acquired  by 
such  community  property,  only  one-half  thereof  is 
includable  in  the  gross  estate  of  the  decedent.  Peti- 
tioner also  contended  that  such  proportion  of  said 
jointly  owned  property  as  was  acquired  from  her 
separate  property  should  be  excluded  from  the 
gross  estate  of  the  decedent.  At  the  trial  before  the 
Tax  Court  of  the  United  States,  on  June  21,  1946, 
before  the  honorable  Eugene  Black,  Judge  of  the 
Tax  Court  of  the  United  States,  no  oral  testimony 
presented  was  by  the  respondent.  The  documentary 
evidence  consisted  of  the  Federal  Estate  Tax  (Form 
706)  filed  by  the  petitioner  and  received  in  evi- 
dence as  the  joint  exhibit  of  petitioner  and 
respondent  and  number  A-1.  Also  in  evidence  was 
petitioner's  Exhibit  No.  2,  a  Deed  to  petitioner  from 
her  mother  and  father  recorded  August  11,  1893. 
This  was  a  Deed  of  a  house  and  lot  located  in  Col- 
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ton,  [193]  California,  and  was  given  her  as  a  wed- 
ding present  by  her  parents. 

In  addition,  a  number  of  deed  were  orally  put 
into  evidence  by  reference  to  the  originals  made 
in  the  Eecord  Books  of  the  Official  Records  of  Los 
Angeles  County.  They  were  admitted  as  corrobo- 
ration of  the  testimony  of  Louise  Seeley  and  Judge 
Ingall  W.  Bull,  in  which  these  witnesses  testified 
that  petitioner  was  engaged  in  a  course  of  business 
involving  the  buying  and  selling  and  managing  of 
real  property  in  which  the  money  she  received  as 
proceeds  of  the  sale  of  such  property  or  as  income 
from  the  rental  of  such  property  was  put  into  a  re- 
volving fund,  and  that  moneys  were  drawn  out  of 
such  revolving  fund  and  reinvested  in  other  real 
estate,  and  that  the  proceeds  finally  went  into  the 
purchase  and  improvement  of  the  said  items  of 
property  which  w^ere  on  hand  at  the  time  of  the 
death  of  Mr.  Heidt,  which  stood  in  their  names  as 
joint  tenants. 

Almost  all  of  the  oral  testimony  was  given  by 
Louise  Seeley,  petitioner,  in  this  matter.  The  only 
other  oral  testimony  was  given  by  the  Honorable 
Ingall  W.  Bull,  attorney  for  decedent  and  petitioner 
during  their  marriage  from  about  1906  until  said 
witness  went  on  the  Bench  as  Judge  of  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  in  or  about  the  year  1936. 
At  the  conclusion  of  petitioner's  oral  testimony 
the  respondent  rested  without  putting  on  any  tes- 
timony. The  ]:)etitioner  [194]  contended  that  at 
least  seventy-five  per  cent  (75%)  of  the  aggregate 
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of  the  funds  in  these  items  of  property  was  con- 
tributed either  from  the  separate  property  of  peti-  fl 
tioner  or  from  community  earnings  derived  from 
her  personal  efforts.  Said  community  earnings  were 
acquired  by  petitioner  as  a  business  woman  dealing  i 
by  trade  and  by  purchase  and  sale  extensively  in  •' 
real  properties,  both  income  and  non-income,  and 
were  received  as  compensation  for  personal  services  ' 
actually  rendered  by  petitioner,  the  surviving 
spouse.  Petitioner  further  contended  that  at  least 
one-half  of  the  value  of  each  of  the  eight  items  of 
property  and  in  the  aggregate  over  seventy-five 
per  <?ent  (75%)  of  the  value  of  the  said  items  w^as 
acquired  either  from  the  proceeds  of  separate  prop- 
erty of  petitioner,  which  under  the  law  of  Califor- 
nia retains  the  character  of  such  property,  or  that 
such  proportion  came  from  community  property 
acquiied  after  July  29,  1927,  as  the  result  of  per- 
sonal services  actually  rendered  l3y  the  surviving 
spouse;  that  in  this  case  such  services  were  ren- 
dered as  a  business  woman,  dealing  in  and  manag- 
ing real  properties,  the  accretions  to  the  community 
being  the  result  of  her  unusual  skill  and  abilities 
in  this  regard. 

The  respondent  contended  that  the  burden  was 
upon  the  petitioner  to  prove  to  what  extent,  if  any, 
the  surviving  spouse  contributed  to  the  jointly 
owned  property  which  was  standing  in  the  name  of 
the  decedent  and  the  surviving  spouse  on  the  date  of 
his  death.  Respondent  contended  that  the  surviving 
spouse  failed  to  prove  any  specific  contributions  to 
the   jointly   owned  property.    Respondent   further 
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contended  that  all  of  the  said  jointly  owned  prop- 
erty was  acquired  by  the  decedent  from  his  [195] 
separate  property  or  from  jointly  owned  property, 
the  contributions  to  which  by  the  surviving  spouse 
were  not  established  with  mathematical  certainty. 
Petitioner  had  further  contended  that  the  entirety 
of  Item  5,  being  the  Deed  of  Trust  from  the  Japa- 
nese on  the  Elmo  Hotel,  should  be  excluded  from 
the  gross  estate  for  the  reason  that  the  entirety 
thereof  was  acquired  from  the  separate  property  of 
the  surviving  spouse  and  no  part  thereof  was  sub- 
ject to  the  testamentary   disposition   of  the   dece- 
dent ;  and  petitioner  also  further  contended  that  the 
entirety  of  Item  1,  being  the  North  Ridge  ranch, 
should  be  excluded  from  the  gross  estate  for  the 
reason  that  the  down  payment  therefor,  in  the  sum 
of  Nine   Thousand  Dollars    ($9,000.00)    originated 
from  the  separate  property  of  the  surviving  spouse, 
and   for   the   further   reason   that   the   installment 
pa3anents  made  thereon  were  so  commingled  with 
the  separate  property  of  the  wife   and  surviving 
spouse  that  the  entirety  thereof  is  presumed  to  be 
the  separate  property  of  the  surviving  spouse,  ac- 
cording to  the  substantive  law  of  the  State  of  Cali- 
fornia.   Respondent  contended  that  the  petitioner 
had  failed  to  show  that  the  Palm  Springs  property 
Tised  to  pay  for  the  down  payment  on  the  North 
Ridge  Ranch  was  not  the  separate  property  of  dece- 
dent.  This  property  stood  in  the  name  of  the  wife, 
the  surviving  spouse.    Respondent  also  contended 
that  the  Trust  Deed,  which  is  Item  5  and  which  was 
acquired  by  reason  of  the  sale  of  the  Elmo  Hotel 


172  Estate  of  Joseph  H.  Heidt,  etc., 

to  a  Japanese,  was  not  the  separate  property  of  the 
surviving  spouse  but  instead  was  community  prop- 
erty because  the  hotel  was  [196]  built  as  a  separate 
business  venture  by  Mr.  Heidt.  The  Court  made 
separate  findings  of  fact  as  to  each  of  the  eight 
items,  and  in  Items  1,  3  and  6  the  amounts  that  the 
petitioner  contends  are  clearly  shown  to  have  been 
made  by  her  are  set  forth  in  said  findings.  The 
Court,  however,  held  that  petitioner  had  failed  to 
show  with  mathematical  certainty  that  the  portion 
of  the  consideration  furnished  by  the  surviving 
spouse  for  the  joint  property  which  she  seeks  to 
exclude  from  decedent's  gross  estate  was  derived 
from  compensation  for  personal  servi<?es  actually 
rendei'ed  by  the  surviving  spouse  or  from  her  sep- 
arate proyjerty.  The  dissent  said  that  a  portion  of 
the  vahie  of  Items  1,  3  and  6  should  be  excluded 
from  decedent's  gross  estate,  because  the  findings 
show  that  parts  of  those  jointly  held  properties 
oi^iginaliy  belonged  to  the  surviving  spouse  as  a 
result  of  her  personal  efforts  and  had  not  been 
received  or  acquired  by  her  from  the  decedent.  The 
dissent  said  that  there  had  been  no  failure  of  proof 
as  to  those  parts  and  that  an  allocation  could  easily 
l)e  made. 

Petitioner  claims  that  the  Court  erred  in  not  ex- 
cluding a  portion  of  the  value  of  Items  1,  3  and  6 
from  decedent's  gross  estate,  because  the  findings 
themself  clearly  show  that  part  of  those  jointly 
held  properties  originally  belonged  to  the  surviving 
spouse  as  a  result  of  her  personal  efforts,  and  that 
these  parts  had  not  been  received  or  acquired  by 
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her  from  the  decedent.  The  petitioner  claims  that 
the  Court  erred  in  holding  that  there  had  heen  a 
failure  of  proof  as  to  these  items  and  that  an  alloca- 
tion could  not  be  made  thereof.  The  petitioner 
claims  that  the  Tax  Court  erred  in  not  finding  that 
the  money  used  to  purchase  Item  1  was  the  separate 
property  of  the  petitioner.  The  petitioner  claims  that 
the  Tax  Court  erred  in  not  finding  that  at  least  one- 
half  of  Items  2,  4,  5,  7  and  8  was  contributed  by 
petitioner  as  her  separate  property  or  from  com- 
munity property,  which  community  property  was 
acquired  as  the  result  of  her  sole  efforts  and  per- 
sonal services;  and  the  petitioner  further  claims 
that  the  Court  erred  in  its  determination  and  deci- 
sion upon  these  items,  in  that  it  made  its  findings 
mthout  any  evidence  or  substantial  evidence  in  sup- 
port thereof. 

The  petitioner  further  claims  that  there  was  no 
failure  of  proof  as  to  these  items ;  that  the  evidence 
on  each  and  every  item  was  substantial  and  uncon- 
tradicted and  proved  petitioner's  contentions  in 
regard  to  them,  and  that,  therefore,  on  the  record 
there  was  no  other  interpretation  possible  but  that 
the  burden  placed  on  petitioner  was  sustained.  The 
petitioner  also  claims  that  the  Tax  Court  misinter- 
preted the  import  of  Regulation  105,  Section  81.22 
as  amended  by  T.  D.  5239  C.  B.  1943,  P.  1085, 
among  other  things,  in  that  it  disregarded  the  uu- 
controverted  evidence  of  petitioner's  activities  in 
buying,  selling,  dealing  in  and  managing  real  prop- 
erties, both  income  and  non-income,  as  contributions 
to   the   community   property   and   to   her   separate 
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property.  The  petitioner  also  claims  that  the  Com- 
missioner in  Regulation  105,  Section  81.22,  as 
amended,  has  made  a  clearly  erroneous  interpreta- 
tion of  the  [198]  Internal  Revenue  Code,  Section 
811  (e),  in  that  such  regulation  disregards  the  rule 
that  the  Federal  Courts  shall  he  bound  by  state 
court  interpretations  of  the  state  of  title  to  and 
interest  in  properties.  California  Civil  Code,  Sec- 
tion 161a,  provides  that  the  wife  has  a  present 
existing  and  equal  interest  in  conmiunity  property. 
Thus,  when  it  is  shown  that  joint  tenancy  property 
was  originally  community  property  it  has  been 
shown  that  half  of  the  property  held  in  joint  tenancy 
originally  belonged  to  such  person  surviving.  Fur- 
thermore the  present,  existing  and  equal  interest 
of  the  survivor  attaches  at  the  instant  the  property 
is  acquired,  and  so  such  property  could  never  have 
been  received  or  acquired  by  such  surviving  spouse 
from  a  decedent  for  less  than  an  adequate  and  full 
consideration  in  money  or  money's  worth. 

Petitioner  avers  that  in  the  records  and  proceed- 
ings before  the  Tax  Court  of  the  United  States,  in  the 
opinion  and  decision  rendered  by  the  Tax  Court  of 
the  United  States,  manifest  error  occurred  and  in- 
tervened to  the  prejudice  of  petitioner,  who  now 
assigns  the  following  points  on  which  petitioner 
intends  to  rely  in  this  proceeding: 

The  Tax  Court  of  the  United  States  erred: 

(A)  In  determining  and  assigning  without  any 
evidence  or  substantial  evidence  in  support  thereof 
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that  decedent  sometimes  bought  property,  and  had 
the  title  put  in  the  joint  names  of  himself  and  his 
wife. 

(B)  In  failing  to  determine  and  decide  that  Item 
1,  the  property  known  as  North  Ridge  Ranch,  was 
bought  by  petition  or  by  her  direction  out  of  her 
separate  funds  or  out  of  community  [199]  property, 
the  acquisition  of  which  was  attributable  to  her 
personal  services. 

(C)  In  determining  and  assigning  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  petitioner  had  failed  to  show  that  the  source 
of  the  funds  invested  in  the  Palm  Springs  property, 
which  was  used  or  of  which  the  proceeds  thereof 
were  used  to  pay  off  the  do^vn  payment  on  the  North 
Ridge  Ranch,  was  not  clearly  shown  to  have  been 
from  the  separate  property  of  petitioner  or  from 
community  property  attributable  to  the  personal 
services  of  petitioner. 

(D)  In  failing  to  determine  and  decide  in  view 
of  the  findings  that  petitioner  contributed  $9,000.00 
to  the  purchase  of  Item  1,  that  this  amount  could  be 
attributed  to  petitioner,  and  that  thus  the  value  of 
Item  1  reported  as  part  of  decedent's  gross  estate 
should  be  reduced  by  this  amount. 

(E)  In  determining  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  Item  2,  consisting  of  two  apartment  houses 
located  at  Dunsmuir  &  8th  Streets  in  Los  Angeles, 
California,  was  ax^quired  by  decedent  for  cash  de- 
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rived  from  profits  from  different  trades  made  by  the 
decedent  and  his  wife,  rather  than  from  trades  made 
by  petitioner  alone. 

(F)  In  failing  to  determine  and  decide  that  said 
cash  derived  from  profit  from  different  trades  and 
used  in  the  purchase  of  Item  2  was  from  the  pro- 
ceeds of  trades  made  by  petitioner  in  the  course  of 
her  dealings  as  a  real  estate  business  woman  buying 
and  selling  and  managing  and  dealing  in  real 
properties.  [200] 

(G)  In  failing  to  determine  and  decide  that  in 
the  case  of  Item  3,  the  Sunset  Place  property,  on 
the  basis  of  the  finding  as  made,  an  allocation  could 
not  have  been  made  as  between  the  contributions 
of  decedent  and  petitioner,  it  having  been  found 
that  petitioner  paid  about  $15,000.00  for  one  house 
on  the  property  and  that  the  de<3edent  paid  from 
$12,000.00  to  $14,000.00  for  the  other  house. 

(H)  In  determining  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  decedent  purchased  Item  4,  the  El  Camino 
home  in  Beverly  Hills,  in  determining  and  deciding 
without  any  evidence  or  substantial  evidence  in  sup- 
port thereof  that  such  property  was  acquired  by 
decedent,  who  took  a  mortgage  on  the  property  as 
security  for  a  loan,  and  in  failing  to  determine  and 
decide  that  said  property  was  purchased  by  peti- 
tioner from  funds  that  she  acquired  by  sale  of  her 
separate  property,  or  funds  a<?quired  as  community 
property  by  reason  of  her  personal  services. 
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(I)  In  determining  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  Item  5,  known  as  the  Elmo  Hotel  on  Ruth 
Avenue,  was  built  by  decedent;  that  it  was  first 
rented  and  then  sold  by  decedent  and  that  dece- 
dent's widow  did  not  know  the  number  of  rooms  or 
what  its  cost  was. 

(J)  In  failing  to  determine  and  decide  that  said 
Item  5,  known  as  the  Elmo  Hotel,  was  built  by  peti- 
tioner; that  it  was  rented  by  petitioner  and  that 
the  reason  that  petitioner  did  not  know  more  about 
the  details  on  the  rent  of  the  rooms  was  that  it  was 
rented  to  a  Japanese  who  hired  a  manager  to  [201] 
run  it  for  him,  and  that  thus  petitioner  did  not 
acquire  a  greater  knowledge  thereof  as  she  did  in 
certain  other  cases  where  she  had  the  management 
of  the  income  property. 

(K)  In  failing  to  determine  and  decide  that  Item 
5  the  said  Elmo  Hotel,  was  built  by  petitioner  out 
of  funds  received  by  petitioner  as  proceeds  of  the 
sale  of  her  separate  property,  or  from  community 
property  acquired  by  petitioner  as  the  result  of  her 
personal  services. 

(L)  In  failing  to  determine  and  decide  in  view 
of  the  findings  thereon  that  a  portion  of  Item  6, 
being  the  joint  bank  account  in  the  Bank  of  Amer- 
ica in  the  amount  of  $21,951.37,  could  properly  be 
allocated  between  decedent  and  petitioner,  it  having 
been  found  that  approximately  $10,000.00  of  the 
amount  on  de])osit  in  this  joint  account  had  ])een 
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deposited   by   decedent's   wife,   the   money   coming 
from  rents  from  different  buildings  and  apartments. 

(M)  In  failing  to  determine  and  decide  or  in 
failing  to  make  such  determination  and  decision 
clear  that  the  rents  from  different  buildings  and 
apartments  deposited  in  the  bank  account  consti- 
tuting Item  6  was  from  different  buildings  and 
apartments,  which  were  either  the  separate  property 
of  petitioner  or  the  community  property  of  peti- 
tioner which  had  been  acquired  by  reason  of  the 
personal  services  of  petitioner. 

(N)  In  determining  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  Item  7,  which  was  the  sum  of  $1,409.02  de- 
posited in  the  California  Bank,  9941  Wilshire 
Boulevard,  Beverly  Hills,  California,  to  the  [202] 
joint  account  of  decedent  and  his  wife,  was  money 
that  was  deposited  by  the  decedent. 

(O)  In  failing  to  determine  and  decide  that  Item 
7,  which  the  Court  found  was  derived  from  the  sale 
of  different  properties  which  had  been  accumulated, 
was  from  the  sale  of  different  properties  which 
were  either  the  separate  jDroperty  of  petitioner  or 
community  property  which  had  been  acquired  as 
the  result  of  her  personal  services,  and  that  more 
than  half  of  the  moneys  on  deposit  in  said  account 
should  have  been  allocated  to  petitioner. 

(P)  In  determining  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  Item  8,  consisting  of  20  United  States  Defense 
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Bonds,  the  total  par  value  of  wliich  was  $2,000.00, 
were  purchased  by  the  decedent  with  his  own  funds, 
and  that  they  were  put  in  the  joint  names  of  the 
decedent  and  his  wife. 

(Q)  In  failing  to  allow  as  contributions  by  the 
petitioner  to  the  said  items  of  property  held  in 
joint  tenancy  at  the  death  of  decedent,  the  separate 
property  owned  by  petitioner  at  the  time  of  her 
marriage  or  the  separate  property  acquired  since 
her  marriage  by  gift  or  the  proceeds  of  such  sep- 
arate property. 

(R)  In  determining  and  deciding  that  Regula- 
tion 105  Section  81.22,  as  amended  by  T.  D.  5239 
C.  B.  1943,  P.  1085,  is  controlling  or  even  persuasive 
on  the  instant  set  of  facts. 

(S)  In  failing  to  determine  and  decide  that  Reg- 
ulation 105,  Section  81.22  as  amended,  is  an  incor- 
rect statement  of  [203]  the  law  as  set  forth  in  the 
Internal  Revenue  Code,  Section  811  (e)  1  and  2. 

(T)  In  rendering  a  decision  contrary  to  law,  in 
that  said  Regulation  105,  Section  81.22  as  amended, 
is  illegal  and  contrary  to  law. 

(U)  In  lendering  a  decision  contrary  to  law  in 
that  said  Regulation  105,  Section  81.22  as  amended, 
as  applied  to  the  instant  situation,  has  been  inter- 
preted and  applied  illegally  and  contrary  to  law. 

(V)  In  determining  and  deciding  that  the  amend- 
ment to  Regulation  105,  Section  81.22,  as  made  by 
T.  D.  5239  (C.  B.)   1943,  Page  1085,  requires  that 
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the  wife's  former  interest  in  the  community  prop- 
erty which  has  been  converted  into  joint  tenancy  be 
not  regarded  as  property  originally  belonging  to 
her. 

(W)  In  determining  and  deciding  that  the  In- 
ternal Revenue  Code,  Section  811  (e)  (2)  requires 
that  the  wife's  former  interest  in  community  prop- 
erty transferred  into  property  held  in  joint  tenancy 
be  not  regarded  as  property  originally  belonging 
to  her. 

(X)  In  determining  and  deciding  that  petitioner 
must  prove  with  mathematical  certainty  the  amount 
of  her  contributions  to  the  items  of  property  held 
in  joint  tenancy  at  the  death  of  decedent  derived 
from  her  separate  property  or  from  compensation 
received  by  her  for  her  personal  services  and  efforts. 

(Y)  In  determining  and  deciding  that  said  Inter- 
nal [204]  Revenue  Code,  Section  811  (e)  (2)  re- 
quires that  if  the  spouses  convert  their  community 
ownership  into  a  joint  tenancy  that  the  entire  prop- 
erty be  also  taxed  as  part  of  the  husband's  estate. 

(Z)  In  determining  and  deciding  that  said  Reg- 
ulation 105,  Section  81.22,  as  amended,  is  a  reason- 
able regulation  and  that  it  should  be  applied  to  the 
facts  in  the  instant  proceeding. 

(AA)  In  determining  and  deciding  that  peti- 
tioner need  show  that  the  consideration  furnished 
by  surviving  spouse  for  the  joint  property,  which 
she  seeks  to  exclude  from  decedent's  gross  estate, 
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was  derived  from  compensation  for  personal  serv- 
ices actually  rendered  by  the  surviving  spouse  or 
from  her  separate  property. 

(BB)  In  failing  to  recognize  the  effect  of  Cali- 
fornia Civil  Code,  Section  16a,  on  community  prop- 
erty acquired,  and  in  determining  and  deciding  that 
the  interest  of  petitioner  in  the  community  property 
came  in  some  way  from  the  decedent  rather  than  as 
the  result  of  the  substantive  law  of  California, 
which  law  the  Federal  Court  must  follow  in  matters 
where  title  to  or  interest  in  property  is  determined 
by  the  state  law. 

(CC)  In  failing  to  determine  and  decide  that 
petitioner  had  sustained  her  burden  of  proof  and 
had  proved  that  at  least  one-half  of  all  of  the  eight 
items  of  property  was  attributable  to  her  separate 
property  or  to  com-munity  property,  which  liad  been 
acquired  as  the  result  of  her  personal  services.  [205] 

(DD)  In  determining  and  deciding  that  peti- 
tioner had  failed  to  meet  her  burden  of  proof  and 
had  failed  to  show  that  Items  1  and  5  should  be 
entirely  excluded  from  the  gross  estate  of  decedent. 

(EE)  In  determining  and  deciding  contrary  to 
the  evidence  and  the  findings  of  fact  as  to  Items  1, 
3  and  6,  despite  the  clear  Finding  of  Fact  as  to 
petitioner's  contributions  thereto,  that  there  was  no 
evidence  that  any  part  of  the  consideration  for 
such  items  was  derived  from  compensation  for  per- 
sonal services  actually  rendered  by  the  surviving 
spouse  or  from  her  separate  property. 
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(FF)  In  determining  and  deciding  that  there  had 
been  a  failure  of  proof  as  to  Items  1,  3  and  6  and 
that  an  allocation  could  not  be  made  thereof  as 
between  decedent  and  petitioner. 

(GrG)  In  failing  to  determine  and  decide  that  as 
matter  of  law  that  there  was  no  other  interpreta- 
tion possible  but  that  the  burden  placed  on  petition 
had  been  met,  the  evidence  on  each  and  every  item 
being  substantial  and  uncontradicted. 

(HH)  In  disregarding  the  uncontr  a  verted  evi- 
dence of  petitioner's  activity  in  buying,  selling, 
dealing  in  and  managing  real  properties,  both  in- 
come and  non-income,  as  contributing  to  the  com- 
munity property  and  to  her  separate  property. 

(II)  In  rendering  a  decision  contrary  to  law. 

(J J)  In  rendering  a  decision  contrary  to  its  find- 
ings of  fact. 

(KK)  In  determining  and  deciding  that  peti- 
tioner was  liable  for  the  payment  of  a  deficiency 
in  the  state  tax  of  $16,435.01,  or  any  other  sum, 
or  any  sum  at  all,  because  no  notice  was  given  to 
the  Commissioner  under  Internal  Revenue  Code, 
Section  901  (a)  or  (b)  in  that  it  is  shown  by  the 
records,  in  the  official  transcript  of  the  proceedings 
before  the  Tax  Court  of  the  United  States  on  June 
21,  1946,  Pages  65  and  66,  that  there  was  no 
Executor  or  Executrix  nor  is  there  such  Executor 
or  Executrix  of  the  Estate  of  Joseph  H.  Heidt,  de- 
ceased, nor  was  there  any  Will  admitted  to  probate, 
and  that  in  the  absence  of  any  notice  to  the  Com- 
missioner under  said  Section  901    (a)   or   (b),  the 
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notice  of  deficiency  was  not  properly  given  or  ad- 
dressed under  Internal  Revenue  Code,  Section 
901  (d),  and  that  it  was  not  addressed  in  the  name 
of  the  decedent  or  other  person  subject  to  liability 
and  mailed  to  his  last  known  address,  nor  was  it 
addressed  in  the  name  of  the  decedent  or  other 
person  subject  to  liability  at  all. 

II. 

Statute  of  Limitations 

Petitioner  claims  that  as  the  Federal  Estate  Tax 
Return  (Form  706)  was  filed  June  14,  1943,  with 
the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California  by  his  widow,  Mrs.  Louise 
Seeley,  and  that  as  by  Internal  Revenue  Code  Sec- 
tion 874  (a)  the  estate  taxes  must  be  assessed  within 
three  years  after  the  return  was  filed,  and  that  no 
proceeding-  [207]  in  Court  without  assessments  for 
the  collection  of  such  taxes  shall  be  begun  after  the 
expiration  of  three  years  after  the  return  was  filed; 
and  further  that  by  Internal  Reveime  Code,  Sec- 
tion 900  (]))  the  period  of  limitations  for  assessment 
of  liability  against  the  transferee  as  fiduciary  sliall 
be  one  year  aftei'  the  expiration  of  the  period  of 
limitations  for  assessment  against  the  executor. 
That,  thereore,  the  statute  of  limitations  has  run  as 
to  assessing  such  deficiency. 

III. 

The  Court  in  Which  Review  Is  Sought 

The  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  is  the  Court  in  which  review  of 
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said  decision  of  The  Tax  Court  of  the  United  States 
is  sought,  pursuant  to  the  provisions  of  Section  1141 
of  the  Internal  Revenue  Code. 

IV. 

Venue 

The  decision  of  the  Tax  Court  of  the  United 
States  determining  a  deficiency  was  entered  on 
May  6,  1947. 

Joseph  H.  Heidt  was  for  many  years  a  resident 
of  the  County  of  Los  Angeles,  State  of  California, 
and  died  therein  on  November  22,  1942.  Decedent's 
widow,  Mrs.  Marie  Seeley,  is  the  surviving  joint 
tenant  of  Joseph  H.  Heidt,  deceased.  At  all  times 
subsequent  to  the  marriage  of  decedent  and  peti- 
tioner in  1893  they  resided  in  the  State  of  Cali- 
fornia until  the  time  of  decedent's  death. 

The  Federal  Estate  Tax  Return,  Form  706,  for 
said  [208]  estate  was  duly  filed  with  the  United 
States  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California,  whose  offices  are  located  at 
Los  Angeles,  California,  and  are  in  the  Ninth  Judi- 
cial Circuit  of  the  United  States. 

The  parties  hereto  have  not  stipulated  that  said 
decision  may  be  reviewed  by  any  Court  of  Appeal 
other  than  the  one  herein  designated. 

Wherefore,  petitioner  prays  that  the  decision  of 
the  Tax  Court  of  the  United  States  herein  be  re- 
^dewed  b}^  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit ;  that  a  transcript  of  the 
record  be  prepared  in  accordance  with  the  law  and 
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the  rules  of  said  Court  and  transmitted  to  the  Clerk 
of  said  Court  for  filing;  and  that  appropriate  ac- 
tion be  taken,  to  the  end  that  the  errors  complained 
of  may  be  reviewed  and  corrected  by  said  Court. 

Dated:  August  4th,  1947. 

/s/  RALPH  W.  SMITH, 
/s/  OLIVER  O.  CLARK, 
/s/  L.  A.  LUCE, 

/s/  JOHN  MOORE  ROBINSON, 
/s/  ROBERT  M.  HIMROD, 
Suite  917  Bank  of  America  Bldg.,  650  South  Spring 

Street,  Los  Angeles  14,  California,  Attorneys 

for  Petitioner. 

Filed  T.C.U.S.  August  4,  1947.  [209] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To  Jolui  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  Washington,  D.  C. 
You  are  hereby  notified  that  the  petitioner,  on 
the  .  .  day  of  August,  1947,  filed  with  the  Clerk  of 
The  Tax  Court  of  the  United  States  at  Washington, 
L).  C,  a  petition  for  review  by  the  LThited  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  of 
the  decision  of  The  Tax  Court  of  the  United  States 
heretofore   rendered   in   the   above   entitled    cause. 
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A  copy  of  the  petition  for  review  as  filed  is  hereby 
attached  and  served  [210]  upon  you. 

Dated  this  .  .  day  of  August,  1947. 

/s/  RALPH  W.  SMITH, 
/s/  OLIVER  O.  CLARK, 
/s/  L.  A.  LUCE, 

/s/  JOHN  MOORE  ROBINSON, 
/s/  ROBERT  M.  HIMROD, 
Suite  917  Bank  of  America  Bldg.,  650  South  Spring 

Street,  Los  Angeles  14,  California,  Attorneys 

for  Petitioner. 

Acknowledgment  of  Service 

Personal  service  of  the  foregoing  Notice,  together 
with  a  copy  of  the  Petition  for  Review  is  hereby 
acknowledged  this  4th  day  of  August,  1947. 

/s/  CHARLES  OLIPHANT,  CAR 

Acting  Chief  of  Counsel,  Bureau  of  Internal  Rev- 
enue, Counsel  for  Respondent. 

Filed  T.C.U.S.,  August  4,  1947.  [211] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITIONER'S  STATEMENT  OF  POINTS  TO 
BE  RELIED  UPON  AND  DESIGNATION 
OF  PARTS  OF  RECORD  TO  BE  PRINTED 

Comes  now^  the  petitioner  for  review  in  the  above 
entitled  cause,  by  and  through  her  counsel,  and  states 
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that  the  points  upon  which  she  intends  to  rely  in  this 
case  are  as  follows : 

The  Tax  Court  of  the  United  States  erred : 

(A)  In  determining  and  assigning  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  decedent  sometimes  bought  property,  and  had 
the  title  put  in  the  joint  names  of  himself  and  his 
wife. 

(B)  In  failing  to  determine  and  decide  that  Item 
1,  the  property  known  as  North  Ridge  Ranch,  was 
bought  by  petitioner  or  hy  her  direction  out  of  her 
separate  funds  or  out  of  community  [212]  property, 
the  acquisition  of  which  was  attributable  to  her  per- 
sonal services, 

(C)  In  determining  and  assigning  without  any 
evidence  or  substantial  evidence  in  support  thei'eof 
that  petitioner  had  failed  to  show  that  the  source  of 
the  funds  invested  in  the  Palm  Springs  property, 
which  was  used  or  of  which  the  proceeds  thereof  were 
used  to  pay  off  the  down  pajTuent  on  the  North  Ridge 
Ranch,  was  not  clearly  shown  to  have  been  from  the 
separate  property  of  petitioner  or  from  community 
property  attributable  to  the  personal  services  of 
petitioner. 

(D)  In  failing  to  determine  and  decide  in  view 
of  the  findings  that  petitioner  contributed  $9,000.00 
to  the  purchase  of  Item  1,  that  this  amount  could 
be  attributed  to  petitioner,  and  that  thus  the  value 
of  Item  1  reported  as  part  of  decedent's  gross  es- 
tate should  be  reduced  bv  this  am.ount. 
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(E)  In  determinmg  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  Item  2,  consisting  of  two  apartment  houses  lo- 
cated at  Dunsmuir  &  8th  Streets  in  Los  Angeles, 
California,  was  acquired  by  decedent  for  cash  de- 
rived from  profits  from  different  trades  made  by 
the  decedent  and  his  wife,  rather  than  from  trades 
made  by  petitioner  alone. 

(F)  In  failing  to  determine  and  decide  that  said 
cash  derived  from  profit  from  different  trades  and 
used  in  the  purchase  of  Item  2  was  from  the  pro- 
ceeds of  trades  made  by  petitioner  in  the  course  of 
her  dealings  as  a  real  estate  business  woman  bu5dng 
and  selling  and  managing  and  dealing  in  real  prop- 
erties. [213] 

(G)  In  failing  to  determine  and  decide  that  in 
the  case  of  Item  3,  the  Sunset  Place  property,  on  the 
basis  of  the  finding  as  made,  an  allocation  could  not 
have  been  made  as  between  the  contributions  of 
decedent  and  petitioner,  it  having  been  found  that 
petitioner  paid  about  $15,000.00  for  one  house  on 
the  property  and  that  the  decedent  paid  from  $12,- 
000.00  to  $14,000.00  for  the  other  house. 

(H)  In  determining  and  decidins:  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  decedent  purchased  Item  4,  the  El  Camino 
Home  in  Beverly  Hills,  in  determining  and  deciding 
without  any  evidence  or  substantial  evidence  in  sup- 
port thereof  that  such  property  was  acquired  by 
decedent,  who  took  a  mortgage  on  the  property  as 
security  for  a  loan,  and  in  failing  to  determine  and 
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decide  that  said  property  was  purchased  by  peti- 
tioner from  funds  that  she  acquired  by  sale  of  her 
separate  property,  or  funds  acquired  as  community 
property  by  reason  of  her  personal  services. 

(I)  In  determining  and  deciding  without  any  evi- 
dence or  substantial  evidence  in  support  thereof 
that  Item  5,  known  as  the  Elmo  Hotel  on  Ruth 
Avenue,  was  built  by  decedent;  that  it  was  first 
rented  and  then  sold  by  decedent  and  that  decedent's 
widow  did  not  know  the  number  of  rooms  or  what 
its  cost  was. 

(J)  In  failing  to  determine  and  decide  that  said 
Item  5,  kno^vn  as  the  Elmo  Hotel,  was  built  by  peti- 
tioner ;  that  it  was  rented  by  petitioner  and  that  the 
reason  that  petitioner  did  not  know  more  about  the 
details  on  the  rent  of  the  rooms  was  that  it  was 
rented  to  a  Japanese  who  hired  a  manager  to  run 
it  for  him,  and  that  thus  petitioner  did  not  acquire 
a  greater  knowledge  thereof  as  she  did  in  certain 
other  cases  where  she  had  the  management  of  the 
income  property. 

(K)  In  failing  to  determine  and  decide  that  Item 
5,  the  said  Elmo  Hotel,  was  built  by  petitioner  out 
of  funds  received  by  petitioner  as  proceeds  of  the 
sale  of  her  separate  property,  or  from  commimity 
property  acquired  by  petitioner  as  the  result  of  her 
personal  services. 

(L)  In  failing  to  determine  and  decide  in  view 
of  the  findings  thereon  that  a  portion  of  Item  6, 
being  the  joint  bank  account  in  the  Bank  of  America 
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in  the  amount  of  $21,951.37,  could  properly  be  allo- 
cated between  decedent  and  petitioner,  it  having 
been  found  that  approximately  $10,000.00  of  the 
amount  on  deposit  in  this  joint  account  had  been 
deposited  by  decedent's  wife,  the  money  coming 
from  rents  from  different  buildings  and  apartments. 

(M)  In  failing  to  determine  and  decide  or  in 
failing  to  make  such  determination  and  decision 
clear  that  the  rents  from  different  buildings  and 
apartments  deposited  in  the  banl^  account  consti- 
tuting Item  6  was  from  different  buildings  and 
apartments,  which  were  either  the  separate  proi3- 
erty  of  petitioner  or  the  community  property  of 
petitioner  which  had  been  acquired  by  reason  of 
the  personal  services  of  petitioner. 

(N)  In  determining  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  Item  7,  which  was  the  sum  of  $1,409.02  depos- 
ited in  the  California  Bank,  9941  Wilshire  BoTile- 
vard,  Beverly  Hills,  California,  to  the  [215]  joint 
account  of  decedent  and  his  wife,  was  money  that 
was  deposited  by  the  decedent. 

(O)  Jn  failing  to  determine  and  decide  that  Item 
7,  which  the  Court  found  was  derived  from  the  sale 
of  different  properties  which  had  been  accumulated, 
was  from  the  sale  of  different  properties  wliicli  were 
either  the  separate  property  of  petitioner  or  com- 
munity property  which  had  been  acquired  as  the 
result  of  her  personal  services,  and  that  more  than 
half  of  the  m.oneys  on  dcj^osit  in  said  account  should 
have  been  allocated  to  petitioner. 
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(P)  111  determining  and  deciding  without  any 
evidence  or  substantial  evidence  in  support  thereof 
that  Item  8,  consisting  of  20  United  States  Defense 
Bonds,  the  total  par  value  of  which  was  $2,000.00, 
were  purchased  by  the  decedent  with  his  own  funds, 
and  that  they  were  put  in  the  joint  names  of  the 
decedent  and  his  wife. 

(Q)  In  failing  to  allow  as  contributions  by  the 
petitioner  to  the  said  items  of  property  held  in  joint 
tenancy  at  the  death  of  decedent,  the  separate  prop- 
erty owned  by  petitioner  at  the  time  of  her  mar- 
riage or  the  separate  property  acquired  since  her 
marriage  by  gift  or  the  proceeds  of  such  separate 
property. 

(R)  In  determining  and  deciding  that  Regula- 
tion 105  Section  81.22,  as  amended  by  T.D.  5239 
C.B.  1943,  P.  1085,  is  controlling  or  even  persuasive 
on  the  instant  set  of  facts. 

(S)  In  failing  to  determine  and  decide  that  Reg- 
ulation 105,  Section  81.22  as  amended,  is  an  incor- 
rect statement  of  [216]  the  law  as  set  forth  in  the 
Internal  Revenue  Code,  Section  811  (e)  1  and  2. 

(T)  In  rendering  a  decision  contrary  to  law,  in 
that  said  Regulation  105,  Section  81.22  as  amended, 
is  illegal  and  contrary  to  law. 

(IT)  In  rendering  a  decision  contrary  to  law  in 
that  said  Regulation  105,  Section  81.22  as  amended, 
as  applied  to  the  instant  situation,  has  been  inter- 
preted and  applied  illegally  and  contrary  to  law. 
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(V)  In  determining  and  deciding  that  tlie  amend- 
ment to  Regulation  105,  Section  81.22,  as  made  by 
T.D.  5239  (C.B.)  1943,  Page  1085,  requires  that  the 
wife's  former  interest  in  the  community  property 
which  has  been  converted  into  joint  tenancy  be  not 
regarded  as  property  originally  belonging  to  her. 

(W)  In  determining  and  deciding  that  the  In- 
ternal Revenue  Code,  Section  811  (e)  (2)  requires 
that  the  wife's  former  interest  in  community  prop- 
erty transferred  into  property  held  in  joint  tenancy 
be  not  regarded  as  property  originally  belonging  to 
her. 

(X)  In  determining  and  deciding  that  petitioner 
must  prove  with  mathematical  certainty  the  amount 
of  her  contributions  to  the  items  of  property  held 
in  joint  tenancy  at  the  death  of  decedent  derived 
from  her  separate  property  or  from  compensation 
received  by  her  for  her  personal  services  and 
efforts. 

(Y)  In  determining  and  deciding  that  said  In- 
ternal [217]  Revenue  Code,  Section  811  (e)  (2) 
requires  that  if  the  spouses  convert  their  community 
ownership  into  a  joint  tenancy  that  the  entire  prop- 
erty be  also  taxed  as  part  of  the  huslmnd's  estate. 

(Z)  In  determining  and  deciding  that  said  Reg- 
ulation 105,  Section  81.22,  as  amended,  is  a  reasonable 
regTilation  and  that  it  should  be  applied  to  the  facts 
in  the  instant  proceedings. 

(AA)  In  determining  and  de<^iding  that  petitioner 
need  show  that  the  consideration  furnished  }\v  sur- 
viving spouse   for  the   joint   property,   which   she 
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seeks  to  exclude  from  decedent's  gross  estate,  was 
derived  from  compensation  for  personal  services 
actually  rendered  by  the  surviving  spouse  or  from 
her  separate  property. 

(BB)  In  failing  to  recognize  the  effect  of  Cali- 
fornia Civil  Code,  Section  16a,  on  community  prop- 
ert}^  acquired,  and  in  determining  and  deciding  that 
the  interest  of  petitioner  in  the  community  prop- 
erty came  in  some  way  from  the  decedent  rather 
than  as  the  result  of  the  substantitive  law  of  Cali- 
fornia, which  law  the  Federal  Court  must  follow 
in  matters  where  title  to  or  interest  in  property  is 
determined  by  the  state  law. 

(CC)  In  failing  to  determine  and  decide  that 
petitioner  had  sustained  her  burden  of  proof  and 
had  proved  that  at  least  one-half  of  all  of  the  eight 
items  of  property  was  attributable  to  her  separate 
property  or  to  community  property,  which  had  been 
acquired  as  the  result  of  her  personal  services.  [218] 

(DD)  In  determining  and  deciding  that  peti- 
tioner had  failed  to  meet  her  burden  of  proof  and 
had  failed  to  show  that  Items  1  and  5  should  be 
entirely  excluded  from  the  gross  estate  of  decedent. 

(EE)  In  determining  and  deciding  contrary  to 
the  evidence  and  the  findings  of  fact  as  to  Item  1, 
3  and  6,  despite  the  clear  Finding  of  Fact  as  to 
petitioner's  contributions  thereto,  that  there  was 
no  evidence  that  any  part  of  the  consideration  for 
such  items  was  derived  from  compensation  for  per- 
sonal services  actually  rendered  by  the  survivini^ 
spouse  or  from  her  separate  property. 
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(FF)  In  determining  and  deciding  that  there 
had  been  a  faihire  of  proof  as  to  Items  1,  3  and  6 
and  that  an  allocation  could  not  be  made  thereof  as 
between  decedent  and  petitioner. 

(GGr)  In  failing  to  determine  and  decide  that  as 
matter  of  law  that  there  was  no  other  interpretation 
possible  but  that  the  burden  placed  on  petition  had 
been  met,  the  evidence  on  each  and  every  item  being 
substantial  and  uncontradicted. 

(HH)  In  disregarding  the  uncontraverted  evi- 
dence of  petitioner's  activity  in  buying,  selling, 
dealing  in  and  managing  real  properties,  both  in- 
come and  non-income,  as  contributing  to  the  com- 
munity property  and  to  her  separate  property. 

(II)  In  rendering  a  decision  contrary  to  law. 

:   ( JJ)   In  rendering  a  decision  contrary  to  its  find- 
ings of  fact. 

(KK)  In  determining  and  deciding  that  peti- 
tioner was  liable  for  the  payment  of  a  deficiency 
in  the  state  tax  of  $16,435.01.  or  any  other  sum,  or 
any  sum.  at  all,  because  no  notice  was  given  to  the 
Commissioner  under  Internal  Revenue  Code,  Sec- 
tion 901  (a)  or  (b)  in  that  it  is  shown  by  the  rec- 
ords, in  the  official  transcript  of  the  proceedings 
before  the  Tax  Court  of  the  United  States  on  June 
21,  1946,  Pages  65  and  66,  that  there  was  no  Exec- 
utor or  Executrix  nor  is  there  such  Executor  or 
Executrix  of  the  Estate  of  Joseph  H.  Heidt,  de- 
ceased, nor  was  there  any  Will  admitted  to  probate. 
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and  that  in  the  absence  of  any  notice  to  the  Com- 
missioner mider  said  Section  901  (a)  or  (b),  the 
notice  of  deficiency  was  not  properly  given  or  ad- 
dressed under  Internal  Revenue  Code,  Section  901 
(d),  and  that  it  was  not  addressed  in  the  name  of 
the  decedent  or  other  person  subject  to  liability  and 
mailed  to  his  last  knovni  address,  nor  was  it  ad- 
dressed in  the  name  of  the  decedent  or  other  person 
subject  to  liability  at  all. 

Petitioner  claims  that  as  the  Federal  Estate  Tax 
Return  (Form  706)  was  filed  June  14,  1943,  with 
the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California  by  his  widow,  Mrs.  Louise 
Seeley,  and  that  as  by  Internal  Revenue  Code  Sec- 
tion 874  (a)  the  estate  taxes  must  be  assessed 
within  three  years  after  the  return  Avas  filed,  and 
that  no  proceeding  in  Court  without  assessments 
for  the  collection  of  such  [220]  taxes  shall  be  begun 
after  the  expiration  of  three  years  after  the  return 
was  filed;  and  further  that  by  Internal  Revenue 
Code,  Section  900  (b)  the  period  of  limitations  for 
assessment  of  liability  against  the  transferee  as 
fiduciary  shall  be  one  year  after  the  expiration  of 
the  period  of  limitations  for  assessment  against  the 
executor.  That,  therefore,  the  statute  of  limitations 
has  run  as  to  assessing  such  deficiency. 

Petitioner  hereby  designates  the  entire  record  as 
certified  to  the  Clerk  of  the  above  entitled  Court  as 
necessary  to  be  printed  for  the  consideration  of  the 
points  set  forth  above.    Petitioner  also  designates 
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this  statement  of  points  and  designation  as  neces- 
sary to  be  printed. 

Dated:  August  4th,  1947. 

/s/  RALPH  W.  SMITH, 
/s/  OLIVER  O.  CLARK, 
/s/  L.  A.  LUCE, 

/s/  JOHN  MOORE  ROBINSON, 
/s/  ROBERT  M.  HIMROD, 
Suite  917  Bank  of  America  Bldg.,  650  South  Spring 

Street,  Los  Angeles  14,  California,  Attorneys 

for  Petitioner.  [221] 

Acknowledgement  of  Service 

Personal  service  of  a  copy  of  the  foregoing  State- 
ment of  Points  is  hereby  acknowledged  as  having 
been  made  this  4th  day  of  August,  1947. 

CHARLES  OLIPHANT,  CAR 
Acting  Chief  Counsel, 
Bureau  of  Internal  Revenue, 
Counsel  for  Respondent. 

Filed  T.C.U.S.,  September  24,  1947.  [222] 
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The  Tax  Court  of  the  United  States 
Tax  Court  Docket  No.  5802 

ESTATE    OF    JOSEPH    H.    HEIDT,    Deceased, 

LOUISE  SEELEY,  Executrix, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITIONER'S  DESIGNATION  OF 
CONTENTS  OF  RECORD  ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States : 
The  petitioner  hereby  designates  for  inclusion  in 
the  record  on  review  in  the  above  entitled  proceed- 
ing the  following : 

The  complete  record  of  all  the  proceedings  and 
evidence  taken  before  The  Tax  Court  of  the  United 
States  and  all  matters  required  by  Subdivision  (g) 
of  Rule  75  of  the  Federal  Rules  of  Civil  Procedure, 
including  the  following : 

1.  Docket  entries  of  all  proceedings  before  the 
Tax  Court. 

2.  Pleadings  before  The  Tax  Court,  including 
the  Petition  with  the  attached  copy  of  the  de- 
ficiency letter;  also  all  other  pleadings  before 
the  Tax  Court. 

3.  The  Findings  of  Fact  and  Opinion  of  The 
Tax  Court. 

4.  The  decision  of  the  Tax  Court. 

5.  The  official  transcript  of  oral  testimony  and 
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the  whole  thereof. 

6.  Joint  Exhibits  A-1  (Tax  Form),  and  petition- 
er's Exhibit  2. 

7.  The  Petition  for  Review  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

8.  Notice  of  Filing  of  Petition  for  Review,  to- 
gether with  Proof  of  Service  thereof  and  of 
service  of  a  copy  of  the  Petition  for  Review. 

9.  This  designation  of  contents  of  record  on  re- 
view. 

10.    Petitioners  Statements  of  Points  to  be  relied 
upon  and  designation  of  parts  of  record  to  be 
printed. 
Dated :     August  4,  1947. 

/s/  RALPH  W.  SMITH, 
/s/  OLIVER  O.  CLARK, 
/s/  L.  A.  LUCE, 

/s/  JOHN  MOORE  ROBINSON, 
/s/  ROBERT  M.  HIMROD, 
Suite  917  Bank  of  America  Bldg.,  650  South  Spring 
Street,  Los  Angeles  14,  California,  Counsel  for 
Petitioner. 

Acknowledgement  of  Service 
Personal  service  of  a  copy  of  the  foregoing  Des- 
ignation  is   hereby   acknowledged   as   having  been 
made  this  22nd  day  of  September,  1947. 

CHARLES  OLIPHANT,  CAR 
Acting  Chief  Counsel, 
Bureau  of  Internal  Revenue, 
Counsel  for  Respondent. 
Filed:     September  24,  1947.  [225] 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  clerk  of  The  Tax  Court  of  the 
United  States,  do  hereby  certify  that  the  foregoing 
pages,  1  to  225,  inclusive,  contain  and  are  a  true 
copy  of  the  transcript  of  record,  papers,  and  pro- 
ceedings on  file  and  of  record  in  my  office  as  called 
for  by  the  Praecipe  in  the  appeal  (or  appeals)  as 
above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  6th  day  of  October,  1947. 

[Seal]  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 


[Endorsed]:  No.  11758.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Estate  of 
Joseph  H.  Heidt,  deceased,  Louise  Seeley,  Execu- 
trix, Petitioner,  vs.  Commissioner  of  Internal  Rev- 
nue.  Respondent.  Transcript  of  Record.  Upon 
Petition  to  Review  a  Decision  of  The  Tax  Court 
of  the  United  States. 

Filed  October  16,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Estate  of  Joseph  H.  Heidt,  Deceased;  Louise  Seeley, 
Executive, 

Petitioner, 


vs. 
Commissioner  of  Internal  Revenue, 


Respondent. 


BRIEF  FOR  PETITIONER. 


Ralph  W.  Smith, 
919  Oviatt  Building,  Los  Angeles  14, 

Oliver  O.  Clark, 
710  Knickerbocker  Building,  Los  Angeles  14, 

John  Moore  Robinson, 
Robert  Himrod, 
917  Bank  of  America  Building,  Los  Angeles  14, 

Counsel  for  Petitioner. 


R.  A.  Luce, 

Of  Counsel. 


APK;i;^u>'t3 


Parker  &  Company,  Law  Printers,  Los  Angeles.    Phone  TR.  S206. 


TOPICAL  INDEX 


PAGE 


Opinion    below    „ 1 

Jurisdiction    1 

Questions    presented    2 

Statutes  and  regulations  involved 3 

Statement  of  the  case 7 

Statement  of  points  to  be  urged „ _ 10 

Argument     „ ^ 12 

Summan-   of   argument „ _ „ 12 

Point  I.  The  use  of  community'  property-  to  purchase  propertj", 
the  tide  to  which  is  taken  in  joint  tenanc}-,  is  the  use  of 
property  which  belonged  one-half  to  each  spouse  and  which 
never  was  acquired  by  the  one  from  the  other  for  less  than 
an  adequate  and  full  consideration  in  money  or  money's 
worth    _ 14 

Point  II.  If  Internal  Revenue  Code.  Section  811  (e)  (2), 
is  to  be  construed  as  a  gloss  on  Section  811  (e)  (1),  such 
operation  must  be  interpreted  as  prospective,  rather  than 
retrospective,  in  the  absence  of  a  clear  directive  to  the 
contrary    _ 17 

Point  III.  As  Section  81.22  of  Treasury-  Regulations  105 
was  not  amended  until  after  the  death  of  decedent  it  does 
not  apply  to  the  instant  case. 18 

Point  I\'.  At  least  one-half  of  items  one.  three  and  six 
came  from,  or  is  attributable  to.  property  to  which  peti- 
tioner took  title  in  her  own  name  in  writing.  Such  prop- 
erty is  her  separate  property „ 19 
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Point  V.  At  least  one-half  of  each  item  was  shown  to  be 
attributable  to  petitioner's  activities  in  the  real  estate  busi- 
ness except  for  item  eight  which  was  shown  to  be  a  gift  to 
petitioner  from  decedent 20 

Point  VI.  The  Tax  Court  should  have  allocated  items  one, 
three  and  six  between  petitioner  and  decedent,  the  finding 
of  the  Tax  Court  calling  for  such  allocation — mathematical 
certainty  is  not  required  before  the  court  must  act  to  make 
such    allocation    23 

Point  VII.  The  statute  of  limitations  bars  assessment  against 
petitioner  as  transferee  or  fiduciary 25 

Point  VIII.  The  notice  of  deficiency  herein  was  improperly 
given    and    addressed 25 

Conclusion    26 
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No.  11758. 
IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR  THE   NINTH   CIRCUIT 


Estate  of  Joseph  H.  Heidt,  Deceased;  Louise  Seeley, 
Executive, 

Petitioner, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


BRIEF  FOR   PETITIONER. 


Opinion   Below. 

The  facts  as  found  by  the  Tax  Court,  and  the  opin- 
ions of  the  majority  of  the  Tax  Court  and  the  dissent, 
are  set  out  in  full  in  the  Record  [pp.  15  to  33,  inch]  and 
the  attention  of  the  Honorable  Court  is  respectfully  di- 
rected thereto. 

Jurisdiction. 

This  is  a  review  of  a  decision  of  the  Tax  Court  of  the 
United  States  involving  federal  estate  taxes.  The  federal 
estate  tax  return  was  filed  by  petitioner,  Louise  Seeley 
[Record  p.  159]  with  the  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California  on  the  14th  day  of 
June,  1943  [Record  p.  116]. 

The  jurisdiction  of  the  Tax  Court  of  the  United  States 
below  is  based  upon  Section  871  of  the  Internal  Revenue 
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Code.  The  petition  to  the  Tax  Court  was  filed  with  said 
Court  on  the  14th  day  of  August,  1944  [Record  p.  2], 
within  the  ninety  day  period  allowed  by  Section  871  of 
the  Internal  Revenue  Code  after  the  mailing  of  the  notice 
of  deficiency  on  the  19th  day  of  May,  1944  [Record  p. 
9].  Sections  1141  and  1142  of  the  Internal  Revenue 
Code  provide  for  the  jurisdiction  of  the  United  States 
Circuit  Court  of  Appeals  and  subsection  1141(b)(1)  pro- 
vides that  this  Honorable  Court  may  review  a  decision  of 
said  Tax  Court  by  reason  of  the  fact  that  the  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  California  is 
located  in  the  Ninth  Circuit.  No  stipulation  designating 
any  other  Circuit  or  designating  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  has  been  entered 
into  by  or  between  the  Commissioner  of  Internal  Rev- 
enue and  the  taxpayer. 

Questions  Presented. 

1.  Whether  joint  tenancy  property  purchased  by  hus- 
band and  wife  from  vested  community  funds  or  from  the 
proceeds  of  the  sale  of  vested  community  property  can 
be  considered  in  the  determination  of  the  gross  estate 
of  decedent  as  having  belonged,  half  to  the  surviving 
spouse  and  half  to  the  deceased  spouse,  and  never  to  have 
been  received  by  the  former  from  the  decedent  for  less 
than  an  adequate  and  full  consideration  in  money  or 
money's  worth. 

2.  Conceding  for  purposes  of  argument  that  the  Tax 
Court  correctly  interpreted  Internal  Revenue  Code,  Sec- 
tion 811(e),  whether  petitioner  had  made  sufficient  show- 
ing that  all  or  a  portion  of  each  item  had  come  from  her 
separate  property  or  had  originally  been  community  prop- 
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erty  acquired  as  a  result  of  her  personal  efforts  and  had 
not  been  received  or  acquired  by  her  from  decedent. 

3.  Whether  the  Statute  of  Limitations  bars  assessment 
against  the  petitioner  transferee. 

4.  Whether   notice   of   deficiency   was   properly   given 
or  addressed. 

Statutes  and  Regulations  Involved. 

Internal  Revenue  Code: 

Sec.  811.     Gross  Estate 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  property,  real  or  personal,  tangible  or 
intangible,  wherever  situated,  except  real  property 
situated  outside  of  the  United  States — 

(e)   Joint  and  Community  Interests — 

(1)  Joint  interests. — To  the  extent  of  the  inter- 
est therein  held  as  joint  tenants  by  the  dece- 
dent and  any  other  person,  or  as  tenants  by 
the  entirety  by  the  decedent  and  spouse,  or 
deposited,  with  any  person  carrying  on  the 
banking  business,  in  their  joint  names  and 
payable  to  either  or  the  survivor,  except  such 
part  thereof  as  may  be  shown  to  have  orig- 
inally belonged  to  such  other  person  and 
never  to  have  been  received  or  acquired  by 
the  latter  from  the  decedent  for  less  than 
an  adequate  and  full  consideration  in  money 
or  money's  worth:  Provided,  That  where 
such  property  or  any  part  thereof,  or  part 
of  the  consideration  with  which  such  prop- 


erty  was  acquired,  is  shown  to  have  been 
at  any  time  acquired  by  such  other  person 
from  the  decedent  for  less  than  an  adequate 
and  full  consideration  in  money  or  money's 
worth,  there  shall  be  excepted  only  such  part 
of  the  value  of  such  property  as  is  propor- 
tionate to  the  consideration  furnished  by 
such  other  person;  Provided  further,  That 
where  any  property  has  been  acquired  by 
gift,  bequest,  devise,  or  inheritance,  as  a  ten- 
ancy by  the  entirety  by  the  decedent  and 
spouse,  then  to  the  extent  of  one-half  of  the 
value  thereof,  or  where  so  acquired  by  the 
decedent  and  any  other  person  as  joint  ten- 
ants and  their  interests  are  not  otherwise 
specified  or  fixed  by  law,  then  to  the  extent 
of  the  value  of  a  fractional  part  to  be  deter- 
mined by  dividing  the  value  of  the  prop- 
erty by  the  number  of  joint  tenants. 

(2)  Community  Interests — To  the  extent  of 
the  interest  therein  held  as  community 
property  by  the  decedent  and  surviving 
spouse  under  the  law  of  any  State,  Terri- 
tory, or  possession  of  the  United  States,  or 
any  foreign  country,  except  such  part  there- 
of as  may  be  shown  to  have  been  received  as 
compensation  for  personal  services  actually 
rendered  by  the  surviving  spouse  or  derived 
originally  from  such  compensation  or  from 
separate  property  of  the  surviving  spouse. 
In  no  case  shall  such  interest  included  in  the 
gross  estate  of  the  decedent  be  less  than  the 
value  of  such  part  of  the  community  prop- 
erty as  was  subject  to  the  decedent's  power 
of  testamentary  disposition. 
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Treasury  Regulations  105 : 

Section  81.22  prior  to  T.  D.  5239  C.  B.  1943,  P.  1085 

provided : 

"The  foregoing  provisions  of  the  Internal  Revenue 
Code  extend  to  joint  ownerships  wherein  the  right 
of  survivorship  exists,  regardless  of  when  such  owner- 
ships were  created.  They  specifically  reach  property 
held  jointly  by  the  decedent,  and  any  other  person  or 
persons,  or  by  the  decedent  and  spouse  as  tenants  by 
the  entirety,  or  deposited  with  any  person  or  institu- 
tion carrying  on  a  banking  business  in  the  name  of 
the  decedent  and  any  other  person  and  payable  to 
either  or  the  survivor,  provided  the  decedent  con- 
tributed toward  the  acquisition  of  the  property  so 
held  or  deposited  or  acquired  in  by  gift,  bequest,  de- 
vice, or  inheritance.  Section.  811(e)  applies  to  all 
classes  of  property,  whether  real  or  personal,  in  case 
the  survivor  takes  the  entire  interest  therein  by  right 
of  survivorship  and  no  interest  therein  forms  a  part 
of  the  decedent's  estate  for  purposes  of  administra- 
tion. It  has  no  reference  to  property  held  by  the 
decedent  and  any  other  person  or  persons  as  tenants 
in  common." 

Sec.  81.23  prior  to  T.  D.   5239  C.  B.   1943,  P.   1085 

provided  in  part: 

"Whether  the  entire  property,  or  only  a  part,  or 
none  of  it,  enters  into  the  make-up  of  the  gross  estate 
depends  upon  the  following  considerations :  ( 1 )  So 
much  of  the  property  (whether  the  whole,  or  a  part 
thereof)  as  originally  belonged  to  the  other  joint 
owner,  and  which  at  no  time  in  the  past  had  been 
received  or  acquired  by  the  latter  from  the  decedent 
for  less  than  an  adequate  and  full  consideration  in 
money  or  money's  worth,  forms  no  part  of  the  dece- 
dent's gross  estate." 
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Sec.  81.22  as  amended  by  T.  D.  5239  C.  B.  1943,  P. 
1085  (includes  Sec.  81.22  as  above).  A  portion  of  the 
added  part  is  as  follows: 

''Whether  the  entire  property,  or  only  a  part,  or 
none  of  it,  enters  into  the  make-up  of  the  gross 
estate  depends  upon  the  following  considerations :  ( 1 ) 
So  much  of  the  property  (whether  the  whole,  or  a 
part  thereof)  as  originally  belonged  to  the  other 
joint  owner,  and  which  at  no  time  in  the  past  had 
been  received  or  acquired  by  the  latter  from  the  dece- 
dent for  less  than  an  adequate  and  full  consideration 
in  money  or  money's  worth,  forms  no  part  of  the 
decedent's  gross  estate     .     .     . 

.  .  .  For  the  purpose  of  determining  the  taxable 
portion  to  be  included  in  accordance  with  the  above 
rules  in  the  gross  estate  of  a  decedent  who  died  after 
October  21,  1942,  where  the  joint  tenancy  or  tenancy 
by  the  entirety  was  created  by  the  transfer  of  prop- 
erty held  as  community  property  by  such  decedent  and 
his  spouse,  such  decedent  is  considered  as  the  orig- 
inal owner  of  all  of  the  community  property  so  trans- 
ferred, except  such  part  thereof  as  may  be  shown 
to  have  been  received  as  compensation  for  personal 
services  rendered  by  his  spouse  or  derived  originally 
from  such  compensation  or  from  such  separate  prop- 
erty of  such  spouse.  Thus,  if  in  the  case  of  a  dece- 
dent who  died  after  October  21,  1942,  property  held 
as  community  property  by  such  decedent  and  his 
spouse  was  transferred  to  themselves  as  joint  tenants 
or  as  tenants  by  the  entirety,  the  entire  value  of 
such  property  at  the  time  of  the  decedent's  death  is 
includible  in  his  gross  estate,  with  the  exception 
stated  in  the  preceding  sentence.  With  respect  to 
the  meaning  of  the  spouse  and  to  the  identification 
required,  see  section  81.23." 
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Statement  of  the  Case. 

Joseph  H.  Heidt  died  a  resident  of  North  Ridge,  Cali- 
fornia, on  November  22,  1942,  at  the  age  of  ninety  nine 
years  and  eleven  days.  The  petitioner,  Louise  Seeley,  for- 
merly Louise  Heidt,  is  his  widow  and  since  his  death  has 
remarried. 

The  said  Louise  Seeley  duly  filed  the  Federal  Estate 
Tax  Return  (Form  706)  on  June  14,  1943,  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  District  of 
California.  The  petitioner,  the  said  Louise  Seeley,  as 
the  widoW'  of  said  decedent,  is  surviving  joint  tenant  in 
the  eight  items  involved  in  this  controversy. 

Respondent  determined  a  deficiency,  in  estate  tax  against 
petitioner,  in  the  sum  of  Sixteen  Thousand  Four  Hun- 
dred Thirty  Five  and  1/100  ($16,435.01)  Dollars.  This 
deficiency  arose  because  respondent  asserted  that  peti- 
tioner, in  the  gross  estate  of  said  decedent,  should  have 
included  the  full  value  of  the  aforesaid  eight  items  of 
property  held  in  joint  tenancy  instead  of  including  only 
one-half  of  their  value,  as  was  done  in  the  said  Federal 
estate  tax  return. 

Petitioner  filed  an  appeal  with  the  Tax  Court  of  the 
United  States. 

The  case  was  tried  at  Los  Angeles,  California,  on  June 
21,  1946  before  the  Honorable  Eugene  Black,  Judge  of 
the  Tax  Court  of  the  United  States.  The  case  was  sub- 
mitted on  documentary  evidence  and  oral  testimony  and 
1:)riefs  were  filed  by  both  parties.  Under  date  of  May 
6.  1947,  the  Tax  Court  of  the  United  States,  by  Judge 
Harlan,  who  did  not  hear  the  witnesses,  promulgated  its 


Findings  of  Fact  and  Opinion  after  a  review  by  the  full 
Court  of  said  opinion.  Judge  Murdock,  in  an  opinion, 
dissented  from  the  above  decision,  Judges  Van  Fossan  and 
Leech  concurring  in  the  dissent.  On  May  6,  1947,  the 
same  day,  the  Tax  Court  of  the  United  States  entered 
its  decision  that  there  was  a  deficiency  in  estate  Tax  due 
from  petitioner,  in  the  amount  of  Sixteen  Thousand  Four 
Hundred  Thirty  Five  and  1/100  ($16,435.01)  Dollars. 
Said  decision  is  reported  as  8  Tax  Court  No.  111.  The 
evidence  presented  before  the  Tax  Court  consisted  of  the 
oral  testimony  of  the  petitioner,  Louise  Seeley,  formerly 
Louise  Heidt,  widow  of  the  decedent,  and  Ingall  W.  Bull, 
attorney  for  decedent  and  petitioner  during  the  greater 
part  of  their  married  life.  Judge  Bull  became  attorney 
for  them  in  approximately  the  year  1906  and  continued 
as  their  attorney  until  he  became  a  Judge  of  the  Superior 
Court  in  Los  Angeles  County.  Documentary  evidence 
included  the  Federal  Estate  Tax  Return,  a  Deed  from  the 
parents  of  petitioner  to  petitioner  [Petitioner's  Exhibit  2] 
and  certain  Deeds  read  into  the  record  by  counsel  for 
petitioner  [Record  pp.  105  to  109,  incl.].  The  Federal 
Estate  Tax  Return  was  admitted  as  Petitioner's  and  Re- 
spondent's Joint  Exhibit  1-A,  and  aside  from  the  joint 
introduction  of  this  exhibit  Respondent  offered  no  evi- 
dence, oral  or  documentary,  whatever. 

During  the  whole  of  their  marriage,  a  period  of  fifty 
years,  decedent  and  petitioner  were  residents  of  Califor- 
nia, a  community  property  state,  and  all  of  the  said  items 


of  property  in  controversy  were  acquired  since  the  time 
of  their  marriage  and  all  of  said  items  of  property  were 
acquired  after  July  29,  1927,  and  therefore  were  "new 
type  vested"  community  property. 

The  Court  found  that  at  the  time  of  the  marriage  of 
decedent  in  1893,  decedent  owned  no  real  estate  or  per- 
sonal property  other  than  his  personal  effects,  while  peti- 
tioner had  approximately  $1500.00  in  money  on  hand 
[Record,  pp.  16  to  18,  incl.].  Petitioner  gave  decedent 
$1000.00  to  start  in  the  produce  business.  This  business 
was  very  successful,  although  due  to  market  fluctuations 
decedent  failed  three  times  during  his  business  career  but 
never  went  into  bankruptcy.  Shortly  after  their  marriage 
petitioner's  parents  gave  her  as  a  wedding  present  a  Deed 
to  a  house  and  lot  in  Colton,  California.  This  Colton 
house  was  traded  for  a  store  at  Angel's  Flight  on  South 
Broadway  in  Los  Angeles  and  this  store  was  sold  and 
with  part  of  the  proceeds  petitioner  bought  a  lot  in  Boyle 
Heights  upon  which  she  built  a  four  room  cottage.  In 
the  construction  of  this  cottage  she  received  a  gift  from 
her  father  of  $400.00  and  $800.00  from  her  mother. 
Petitioner  in  this  way  entered  into  the  real  estate  busi- 
ness after  her  marriage  and  was  very  successful  in  it. 
Part  of  the  time  she  had  a  real  estate  license  but  most 
of  the  time  she  did  not.  She  bought  and  sold  various 
houses,  hotels  and  apartments  and  rented  and  managed 
them  and  continued  her  real  estate  operations  during  the 
whole  of  her  marriage. 
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At  the  death  of  decedent  there  were  eight  items  of 
property  held  jointly  by  decedent  and  the  surviving  spouse, 
petitioner  here.  These  eight  items  were  reported  under 
Schedule  E  of  the  Federal  Estate  Tax  Return  (with  the 
exception  of  Item  5  which  was  excluded  with  the  notation 
that  ''Decedent  furnished  nothing  toward  the  acquisition 
of  this  item")  and  were  included  in  the  gross  estate  at 
one-half  their  value,  petitioner  claiming  the  remaining 
one-half  interest  therein  [Record  p.  18].  The  Court  made 
specific  findings  as  to  each  of  the  eight  items  [Record  pp. 
19  to  21,  inch]  The  Court  found  that  during  their  en- 
tire married  life  decedent  supported  his  wife  and  paid 
all  of  their  living  expenses  from  his  earnings  [Record 
p.  17]. 

Statement  of  Points  to  Be  Urged. 

1.  The  Court  should  have  held,  as  a  matter  of  law, 
that  petitioner  showed  that  the  source  of  all  items  was 
community  property  or  the  separate  property  of  petitioner, 
that  all  of  said  community  property  was  "new  type" 
vested  community  property  and  that  therefore  petitioner 
had  contributed  at  least  one-half  to  each  item. 

2.  The  Court  should  have  held  that  even  though  com- 
munity property  transferred  into  joint  tenancy  after  Oc- 
tober 21,  1942,  might  have  to  meet  the  tests  of  both  Sec- 
tions 811  (e)  (1)  and  811  (e)  (2)  of  the  Internal 
Revenue  Code  or  be  included  at  full  value  in  the  gross  es- 
tate of  decedent,  that  as  all  transfers  herein  were  made 
before  said  date  that  such  sections  could  have  no  retro- 
active effect  and  could  not  apply  to  the  instant  situation. 


—11— 

3.  The  Court  should  have  held  that  as  Section  81.22 
of  Treasury  Regulations  105  was  not  amended  until 
after  the  death  of  decedent,  whatever  force  such  amend- 
ment may  have  in  supplementing  and  implementing  the 
Internal  Revenue  Code  does  not  apply  to  the  instant  case. 

4.  That  petitioner  met  the  burden  of  showing  that  at 
least  one-half  of  items  one,  three,  and  six  came  from  or 
was  attributable  to  property  to  which  the  petitioner  took 
title  in  her  own  name  in  writing,  that  by  California  law 
property  taken  thus  is  presumed  separate  and  the  burden 
of  proof  was  thus  met,  there  being  no  contrary  evidence. 

5.  That  petitioner  did  not,  as  a  matter  of  law,  fail  to 
show  that  the  items  of  real  property  were  acquired  as  a 
result  of  petitioner's  activities  in  the  real  estate  business 
or  from  her  separate  property;  that  the  bonds  (item  eight) 
were  a  gift  to  petitioner;  and  that  at  least  one-half  of 
the  bank  accounts  (items  six  and  seven)  were  funds  ac- 
quired by  petitioner  from  managing  and  dealing  in  real 
estate  or  were  her  separate  property. 

6.  The  Tax  Court  should  have,  even  interpreting  the 
law  as  it  did,  made  an  allocation  in  the  case  of  items  one, 
three,  and  six  as  the  proportions  attributable  to  petitioner 
were  easy  to  identify  and  mathematical  exactness  is  not  a 
sine  qua  non. 

7.  That  the  Statute  of  Limitations  bars  assessment 
against  petitioner  transferre. 

8.  That  the  notice  of  deficiency  was  improperly  given 
and  addressed. 
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ARGUMENT. 

Summary  of  Argument. 

Petitioner  showed  conclusively  that  the  consideration 
for  all  of  the  items  held  in  joint  tenancy  came  from  the 
separate  property  of  the  surviving  spouse  or  from  com- 
munity property.  It  is  the  contention  of  the  petitioner 
that  this  showing  is  sufficient,  under  California  law  as  it 
has  existed  since  July  29,  1927,  to  show  that  the  wife  con- 
tributed at  least  one-half  of  the  consideration  for  the 
jointly  held  property.  Sections  811  (e)  (1)  and  811  (e) 
(2)  of  the  Internal  Revenue  Code  so  provide,  and  it  is 
only  because  of  the  issuance  of  a  Treasury  Regulation 
after  the  death  of  decedent,  which  in  effect  adds  to  the 
above  cited  sections,  that  any  question  as  to  the  contribu- 
tions of  the  survivor  arises.  It  is  the  contention  of  peti- 
tioner that  the  regulations  as  amended  are  contrary  to 
law,  and  that  even  if  construed  to  be  a  valid  supplement- 
ing and  implementing  of  the  Internal  Revenue  Code,  that 
as  the  regulations  were  not  amended  until  after  the  death 
of  decedent,  they  cannot  apply  here. 

Petitioner  further  contends  that  even  conceding  the 
validity  and  applicability  of  the  Treasury  Regulations 
that  petitioner  made  sufficient  showing  that  the  real  prop- 
erties were  acquired  as  a  result  of  the  personal  efforts  of 
petitioner  in  buying  and  selling,  and  in  renting  and  man- 
aging real  property  and  in  erecting  buildings  thereon. 
The  bank  accounts  were  depositaries  wherein  the  proceeds 
of  the  efforts  of  petitioner  were  deposited  and  constituted 
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a  revolving  fund  which  petitioner  used  for  further  real 
estate  ventures. 

In  any  event  as  mathematical  certainty  is  not  required 
in  order  that  some  allocation  may  be  made  to  petitioner 
for  the  property  attributable  to  her  efforts,  the  Court 
should  have  made  such  allocation  based  on  the  findings  it 
made,  instead  of  refusing  to  make  any  allocation  what- 
ever. 

Three  years  from  the  date  of  filing  the  return  are  al- 
lowed for  assessing  a  deficiency  against  an  estate  and  a 
further  year  thereafter  to  assess  against  a  transferee  or 
fiduciary.  This  i^eriod  has  passed  without  assessment 
against  Louise  Seeley,  formerly  Louise  Heidt,  the  trans- 
feree herein. 

The  notice  of  deficiency  was  improperly  given  and  ad- 
dressed in  that  Louise  Heidt  was  never  executrix  of  the 
estate  of  Joseph  H.  Heidt,  deceased,  that  notice  given  to 
her  in  such  capacity  was  improper  and  void. 
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POINT  I. 

The  Use  of  Community  Property  to  Purchase  Prop- 
erty, the  Title  to  Which  Is  Taken  in  Joint  Ten- 
ancy, Is  the  Use  of  Property  Which  Belonged 
One-half  to  Each  Spouse  and  Which  Never  Was 
Acquired  by  the  One  From  the  Other  for  Less 
Than  an  Adequate  and  Full  Consideration  in 
Money  or  Money's  Worth. 

Decedent  Joseph  H.  Heidt  and  petitioner  resided  with- 
in the  State  of  California  at  all  times  from  the  time  of 
their  marriage  in  1893  until  the  death  of  decedent  on  No- 
vember 22,  1942  [Record  pp.  115,  116  and  37].  Section 
161a  of  the  Civil  Code  of  the  State  of  California  pro- 
vides : 

''The  respective  interests  of  the  husband  and  wife 
in  community  property  during  continuance  of  the 
marriage  relation  are  present,  existing  and  equal  in- 
terests under  the  management  and  control  of  the 
husband  as  is  provided  in  Section  172  and  Section 
172a  of  the  Civil  Code.  This  section  shall  be  con- 
strued as  defining  the  respective  interest  and  rights 
of  husband  and  wife   in   the  community  property." 

In  construing  this  section  the  case  of  Cooke  v.  Cooke 

(1944),  65  Cal.  App.   (2d)  260,  150  P.   (2d)   514,  said 

at  pp.  265-266: 

".  .  .  The  wife  had  a  vested  community  in- 
terest in  a  portion  of  the  policy  which  could  not 
be  taken  from  her  without  her  consent."  (Citing 
cases.)  ''It  should  follow  that  plaintiff  had  a  vested 
interest  in  that  portion  of  the  insurance  purchased 
by  community  funds  and  that  this  interest  was  not 
'obtained    from    or    through    the    other    during    the 
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marriage  and  in  consideration  or  by  reason  thereof 
but  by  purchase  from  community  funds  .  .  . 
that  interest  vested  under  the  Cahfornia  statute  and 
not  through  any  gift  from  Stephen." 

All  of  the  items  of  property  were  acquired  after  July 
29,  1927.  Item  five  was  acquired  about  1932,  or  perhaps 
as  late  as  1936  [Record  pp.  64  and  135];  the  hotel 
building  for  which  item  five  was  reecived  as  payment 
was  built  before  1927  [Record  pp.  46  and  132].  Item 
one  was  acquired  in  1940  [Record  p.  88] ;  item  two  some 
time  between  1932  and  1936  [Record  pp.  62  and  91]; 
item  tliree  in  1927  or  1928  [Record  p.  91];  item  four 
was  purchased  in  1939 — petitioner  testified  that  a  ranch 
purchased  in  1938  [Record  p.  52]  was  kept  approximately 
two  years  and  then  the  El  Camino  property  was  pur- 
chased, decedent  and  petitioner  lived  there  about  a  year 
[Record  p.  S3]  and  then  purchased  a  ranch  in  San  Fer- 
nando Valley  [Record  p.  54]  (item  one) ;  item  eight  was 
acquired  in  1941  [Record  p.  65] ;  and  items  six  and  seven 
contained  moneys  received  subsequent  to   1927. 

In  the  case  of  Britton  v.  Hammell  (1935),  4  Cal.  (2d) 
690,  52  P.  (2d)  221,  where  the  husband  made  a  deed  of 
gift  of  community  property,  and  the  wife  sued  during 
the  marriage  to  avoid  the  gift,  the  Court  held  that  the 
gift  was  void  and  that  the  entire  property  should  be  re- 
stored to  the  community.     The  Court  said  (p.  693)  : 

"Enough  has  been  said  to  show  clearly  that  the 
full  measure  of  protection  of  the  wife's  rights  dur- 
ing   the    existence    of    the    community    can    only    be 
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gained  by  restoring  the  entire  property  to  the  com- 
munity. This  being  so,  the  prior  cases  limiting  re- 
covery to  one-half  are  not  inconsistent,  because  they 
all  hold,  in  substance,  that  the  wife's  rights  after 
death  of  the  husband  are  fully  protected  by  that 
limited  recovery." 

It  is  submitted  that  by  any  criteria  of  defiinition  the 
share  of  the  wife  originally  belonged  to  her.  If  such 
share  is  used  in  the  purchase  of  joint  tenancy  property 
it  meets  the  requirement  of  the  Internal  Revenue  Code, 
Section  811  (e)  (1)  requiring  the  contribution  of  the 
survivor  to  be  shown,  and  requiring  that  the  contribu- 
tion have  originally  belonged  to  the  survivor  and  not 
have  been  acquired  by  such  survivor  for  less  than  an 
adequate  and  full  consideration  in  money  or  money's 
worth.  As  the  wife's  share  never  belonged  to  the  decedent 
it  could  never  have  been  acquired  from  him.  It  originally 
belonged  to  petitioner  and  has  always  belonged  to  her. 

The  Tax  Court  of  the  United  States  said  in  Estate  of 
Vandenhoeck  v.  Commissioner  (1944),  4  T.  C.  125,  137: 
"In  our  judgment  the  same  result  would  obtain  if 
we  consider  that  the  stock  was  owned  and  held  by 
petitioner  and  the  decedent  as  joint  tenants,  as  con- 
tended by  the  respondent.  Since  it  was  purchased 
with  community  funds  one-half  the  consideration 
was  furnished  by  petitioner;  therefore,  only  one-half 
of  the  value  thereof  is  includible  in  gross  estate  un- 
der Section  811  (e),  supra." 
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POINT  II. 

If  Internal  Revenue  Code,  Section  811  (e)  (2),  Is  to 
Be  Construed  as  a  Gloss  on  Section  811  (e)  (1), 
Such  Operation  Must  Be  Interpreted  as  Prospec- 
tive, Rather  Than  Retrospective,  in  the  Absence 
of  a  Clear  Directive  to  the  Contrary. 

As  all  transfers  herein  made  were  made  before  the  ef- 
fective date  of  Section  811  (e)  (2)  of  the  Internal  Reve- 
nue Code  on  October  21,  1942,  the  section  that  governs 
how  the  items  of  property  are  to  be  treated  is  Section 
811  (e)  (1),  not  Section  811  (e)  (2).  None  of  the 
items  were  community  property  on  October  21,  1942,  but 
had  been,  a  long  time  previously,  transferred  into  joint 
tenancy.  In  California  a  husband  and  wife  can  hold 
proiDcrty  in  joint  tenancy,  in  community  or  as  tenants  in 
common  (Section  161,  Civil  Code).  The  interests  of 
husband  and  wife  in  joint  tenancy  property  are  their 
separate  property.  Sihercll  v.  Siherell  (1932),  214  Cal. 
767,  7  P.  (2dj  1003.  Section  811  (e)  (2)  applies  to 
community  property;  these  items  had  lost  any  community 
property  characteristics  long  before  the  section  was  en- 
acted. It  is  presumed,  in  the  absence  of  clear  and  con- 
vincing evidence  to  the  contrary,  that  the  section  was 
not  intended  to  reach  joint  tenancy  property  that  once 
was  community.  Hassett  v.  Welch  (1938),  303  U.  S. 
303.  Another  question  would  be  before  the  Court  if  the 
property  was  community  at  the  effective  date  of  the  act 
and  then  a  transfer  was  made  to  escape  the  rigor  of  Sec- 
tion 811   (e)    ("2). 
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POINT  III. 

As  Section  81.22  of  Treasury  Regulations  105  Was 
Not  Amended  Until  After  the  Death  of  Decedent 
It  Does  Not  Apply  to  the  Instant  Case. 

In  brief,  the  effect  of  the  amendment  of  Section  81.22 
of  Treasury  Regulations  105  on  March  10,  1943,  by  T.  D. 
5239  C.  B.  1943,  p.  1085,  was  to  require  that  if  com- 
munity property  was  used  to  purchase  property  title  to 
which  was  held  in  joint  tenancy  by  the  spouses,  that  the 
survivor  would  have  to  show  that  such  joint  tenancy  prop- 
erty would  meet  the  requirement  of  Internal  Revenue  Code 
Section  811  (e)  (2)  which  requires  that  to  exempt  one- 
half  of  community  property  from  federal  estate  tax  that 
the  survivor  must  show  that  he  or  she  actually  received 
such  property,  or  the  funds  to  purchase  it,  as  compensa- 
tion for  personal  services  actually  rendered  by  the  sur- 
vivor or  from  separate  property  of  the  survivor. 

The  language  of  the  amended  regulations  goes  far 
beyond  Sections  811  (e)  (1)  and  811  (e)  (2).  On  their 
plain  language,  the  former  is  concerned  with  joint  tenancy 
property  and  the  latter  with  community  property.  Prop- 
erty should  have  to  meet  the  tests  and  requirements  of 
the  applicable  section,  not  of  both  sections,  in  order  to  be 
excluded  from  the  estate  of  decedent. 

If,  granting  for  purposes  of  argument,  that  the  amended 
regulation  can  have  the  force  and  effect  of  statute,  it  must 
be  remembered  that  decedent  died  November  22,  1942,  and 
the  amendment  to  Treasury  Regulations  105  did  not  take 
place  until  March  10,  1943,  the  date  of  the  Cumulative 
Bulletin  containing  Treasury  Decision  5239,  at  page  1085. 

The  rule  of  Hassetf  v.  Welch  (1938),  303  U.  S.  303, 
supra,  would  definitely  preclude  its  application  to  a  case 
where  the  transfers  were  made  and  the  decedent  died  be- 
fore March  10,  1943. 
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POINT  IV. 

At  Least  One-half  of  Items  One,  Three  and  Six  Came 
From,  or  Is  Attributable  to,  Property  to  Which 
Petitioner  Took  Title  in  Her  Own  Name  in  Writ- 
ing.    Such   Property   Is   Her   Separate   Property. 

Petitioner  proved  that  Nine  Thousand  and  No/ 100 
($9,000.00)  Dollars  of  the  consideration  for  the  purchase 
of  item  one,  the  North  Ridge  Ranch,  came  from  the  Palm 
Springs  property,  title  to  which  was  in  the  name  of  peti- 
tioner [Record  pp.  68,  89].  This  replaced  the  money 
borrowed  to  make  the  original  payment  [Record  p.  68]. 
The  rest  of  the  consideration  was  being  paid  in  install- 
ments [Record  p.  87].  The  rule  in  California  is  that 
property,  the  downpayment  for  which  is  made  from  the 
funds  of  the  wife,  is  separate,  and  community  funds  used 
to  pay  the  balance  lose  their  community  character  and 
become  separate  property  of  the  wife. 

Wcdemeyer  v.  Elmer  (1939),  Z2>  Cal.  App.    (2d) 
336,91  P.  (2d)  642; 

Pacific  Mutual  Life  Insurance  Company  v.  Clever- 
don  (1940),  16  Cal.  (2d)  788,  108  P.  (2d)  405. 

Item  three  consisted  of  two  houses  and  two  lots.  Peti- 
tioner paid  Fifteen  Thousand  and  No/100  ($15,000.00) 
Dollars  for  one  of  them  and  decedent  paid  Twelve  Thou- 
sand ($12,000.00)  or  Fourteen  Thousand  ($14,000.00) 
Dollars  for  the  other  [Record  pp.  69-70  and  91-92]. 

Item  six,  Twenty-one  Thousand  Nine  Hundred  Fifty- 
one  and  37/100  ($21,951.37)  Dollars  on  deposit  with  the 
Rank  of  America,  consisted  of  Ten  Thousand  ($10,- 
000.00)  Dollars  that  was  petitioner's  own  [Record  p.  94]  ; 
the  remainder  came  from  the  rents  from  apartments  and 
buildings  that  petitioner  managed  [Record  p.  71]. 
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In  each  of  these  two  petitioner  showed  a  definite  con- 
tribution from  her  separate  property  that  should  be  ap- 
portioned in  accordance  with  the  provisions  of  Internal 
Revenue  Code  Section  811  (e)  (2),  conceding  for  the 
sake  of  argument,  that  such  section  has  some  applicability 
to  the  instant  case. 

POINT  V. 

At  Least  One-half  of  Each  Item  Was  Shown  to  Be 
Attributable  to  Petitioner's  Activities  in  the  Real 
Estate  Business  Except  for  Item  Eight  Which 
Was  Shown  to  Be  a  Gift  to  Petitioner  From 
Decedent. 

Item  eight,  Two  Thousand  and  No/100  ($2,000.00) 
Dollars  in  United  States  Defense  Bonds,  was  a  gift  from 
decedent  to  petitioner  [Record  pp.  65-66].  The  rest  of 
the  items  were  acquired  as  the  result  of  petitioner's  activi- 
ties in  buying  and  selling  real  property,  in  renting  and 
managing  such  real  property  and  in  erecting  buildings 
thereon  [Record  p.  100].  Item  seven  contained  the  rents 
from  such  properties  [Record  pp.  71  and  64].  Similarly 
for  item  six  [Record  p.  71].  Item  five,  the  note  secured 
by  a  trust  deed,  was  in  payment  of  the  purchase  price  of 
the  Elmo  Hotel  [Record  pp.  71,  63-64].  Decedent  handled 
the  sale  of  the  hotel  [Record  pp.  63-64]  but  petitioner 
testified  that  she  built  it  with  the  proceeds  of  her  separate 
property  [Record  pp.  46-47].  Petitioner,  as  soon  as  it 
was  built,  rented  it  to  a  Japanese  [Record  p.  47]  which 
accounts  for  the  fact  that  petitioner  was  not  too  well 
acquainted  with  its  internal  arrangements  or  the  rents 
received  for  the  rooms. 
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The  case  of  Richardson  v.  Helvering  (C.  C.  A.,  Dist. 
Col.,  1935),  80  F.  (2d)  548,  said  at  p.  551: 

"Admittedly,  all  the  real  estate  in  question  was  held 
jointly,  and  the  evidence  establishes  that  this  holding 
was  pursuant  to  an  agreement  between  the  parties 
made  long  prior  to  the  enactment  of  any  federal 
estate  tax.  Likewise  the  evidence  shows  that  each  of 
the  parties  contributed  in  money  and  services,  from 
time  to  time,  to  the  accumulation  of  a  fund  which 
was  invested  in  real  estate,  which  in  turn  was  sold 
and  the  proceeds  invested  in  other  real  estate,  and  so 
on,  year  after  year,  the  title  always  passing  to  them 
jointly,  and  the  properties,  both  in  law  and  equity, 
belonging  to  them  equally." 

The  showing  is  much  stronger  here  where  it  is  clear 
that  the  properties  were  accumulated  by  petitioner's  ef- 
forts in  the  real  estate  business  rather  than  by  the  joint 
efforts  of  husband  and  wife  in  common  enterprise. 

Berkowit:::  v.  Commissioner  (C.  C.  A.  3rd,  1939),  108 
F.  (2d)  319,  in  commenting  on  the  amount  of  proof  re- 
quired in  various  situations,  said  at  p.  320: 

"It  is  true  that  the  old  lady's  testimony  was  vague. 
Whose  wouldn't  be  after  forty-three  years  ?" 

There  the  Court  went  on  to  reverse  the  Board  of  Tax- 
Appeals  and  held  that  the  share  of  profits  received  by  the 
survivor  in  a  jointly  carried  on  grocery  business  would 
be  money's  worth  in  contributing  to  the  purchase  of  joint 
tenancy   property.      Following   and   citing   these   cases    is 
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Estate  of  Fletcher  v.  Commissioner  (1941),  44  B.  T.  A. 
429.  It  was  held  that  as  a  contract  between  husband  and 
wife  to  share  profits  was  estabhshed,  the  surviving  wife 
must  be  held  to  have  contributed  equally  to  the  jointly 
owned  property. 

The  Tax  Court  in  Estate  of  Neumann  v.  Commissioner 

(1947),  9  T.   C (No.    146),   considered   the   same 

problem  where  the  parties  were  residents  of  Texas,  a 
community  property  state.  The  circumstances  are  quite 
similar  to  the  instant  one.  There  the  wife  ran  a  boarding 
house.  The  Court  recognized  the  contributions  of  the 
wife  as  coming  from  compensation  for  her  personal  serv- 
ices. The  property,  however,  was  community  property 
rather  than  joint  tenancy  so  the  only  question  was  as  to 
whether  the  surviving  wife  met  the  test  of  Internal  Reve- 
nue Code,  Section  811  (e)  (2).  The  Court  held  that  she 
did  in  part.  It  is  submitted  that  if  the  showing  there  was 
sufficient,  it  is  in  the  instant  case. 

Similarly  in  a  ruling  of  the  Bureau  of  Internal  Revenue, 
Office  Decision  (E.  T.)  20,  1947-23-12687,  it  was  indi- 
cated that  if  a  wife  worked  in  a  store  with  her  husband, 
that  part  of  the  community  property  accumulated  could 
be  shown  to  have  been  received  by  her  as  compensation 
for  personal  services  actually  rendered  or  derived  origin- 
ally from  such  compensation  even  though  no  definite 
salary  was  ever  drawn  by  either. 
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POINT  VI. 

The  Tax  Court  Should  Have  Allocated  Items  One, 
Three  and  Six  Between  Petitioner  and  Decedent, 
the  Finding  of  the  Tax  Court  Calling  for  Such 
Allocation — Mathematical  Certainty  Is  Not  Re- 
quired Before  the  Court  Must  Act  to  Make  Such 
Allocation. 

The  Tax  Court  found  that  definite  contributions  were 
made  to  items  one,  three  and  six  [Record  pp.  19-20]. 
However,  the  Court  required  a  higher  degree  of  proof  in 
a  community  property  state  than  it  would  have  in  a  com- 
mon law  state.  No  reason  w^ould  seem  to  require  such 
an  extra  burden  to  be  placed  on  petitioner.  Despite  the 
clear  rule  of  Siberell  v.  Siherell  (1932),  214  Cal.  767, 
7  P.  (2d)  1003,  that  property  held  in  joint  tenancy  is  the 
separate  property  of  each  spouse,  the  Tax  Court  treated 
it  as  if  it  were  community  property  [Record  p.  31].  It 
is  submitted  that  the  rule  of  Cohan  v.  Commissioner 
(C.  C.  A.  2nd,  1930),  39  F.  (2d)  540,  is  the  better. 
There,  although  petitioner  was  unable  to  show^  contribu- 
tions with  mathematical  certainty,  it  was  held  that  this 
was  no  reason  to  deny  credit  for  them  altogether.  The 
Court  said  at  pp.  543-544 : 

"In  the  production  of  his  plays  Cohan  was  obliged 
to  be  free-handed  in  entertaining  actors,  employees, 
and,  as  he  naively  adds,  dramatic  critics.  He  had 
also  to  travel  much,  at  times  with  his  attorney.  These 
expenses  amounted  to  substantial  sums,  but  he  kept 
no  account  and  probably  could  not  have  done  so.  At 
the  trial  before  the  Board  he  estimated  that  he  had 


—24— 

spent  eleven  thousand  dollars  in  this  fashion  during 
the  first  six  months  of  1921,  twenty-two  thousand 
dollars  between  July  first,  1921,  and  June  thirtieth, 
1922,  and  as  much  for  his  following  fiscal  year,  fifty- 
five  thousand  dollars  in  all.  The  Board  refused  to 
allow  him  any  part  of  this,  on  the  ground  that  it  was 
impossible  to  tell  how  much  he  had  in  fact  spent,  in 
the  absence  of  any  items  or  details.  The  question  is 
how  far  this  refusal  is  justified,  in  view  of  the  find- 
ing that  he  had  spent  much  and  that  the  sums  were 
allowable  expenses.  Absolute  certainty  in  such  mat- 
ters is  usually  impossible  and  is  not  necessary;  the 
Board  should  make  as  close  an  approximation  as  it 
can,  bearing  heavily  if  it  chooses  upon  the  taxpayer 
whose  inexactitude  is  of  his  own  making.  But  to 
allow  nothing  at  all  appears  to  us  inconsistent  with 
saying  that  something  was  spent.  True,  we  do  not 
know  how  many  trips  Cohan  made,  nor  how  large  his 
entertainments  were;  yet  there  was  obviously  some 
basis  for  computation,  if  necessary  by  drawing  upon 
the  Board's  personal  estimates  of  the  minimum  of 
such  expenses.  The  amount  may  be  trivial  and  un- 
satisfactory, but  there  was  basis  for  some  allowance, 
and  it  was  wrong  to  refuse  any,  even  though  it  were 
the  traveling  expenses  of  a  single  trip.  It  is  not  fatal 
that  the  result  will  inevitably  be  speculative;  many 
important  decisions  must  be  such.  We  think  that  the 
Board  was  in  error  as  to  this  and  must  reconsider  the 
evidence." 
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POINT  VII. 

The  Statute  of  Limitations  Bars  Assessment  Against 
Petitioner  as  Transferee  or  Fiduciary. 

Internal  Revenue  Code,  Section  874  (a),  provides  that 
assessment  must  be  made  within  three  years  of  the  date 
the  return  was  filed.  The  return  was  filed  herein  on  June 
14,  1943.  Internal  Revenue  Code,  Section  900  (b)  (1), 
provides  that  one  year  thereafter  is  the  period  of  limita- 
tion of  assessment  against  a  transferee  or  fiduciary.  As 
there  was  no  probate  of  the  estate  [Record  p.  83],  and  as 
Louise  Seeley,  formerly  Louise  Heidt,  was  never  the 
executrix,  the  notice  of  deficiency  was  improper  and  it 
is  now  too  late  to  attempt  to  hold  petitioner  as  trans- 
feree. 

POINT  VIII. 

The    Notice    of    Deficiency    Herein    Was    Improperly 
Given  and  Addressed. 

Notice  of  the  deficiency  should  have  been  given  and 
addressed  to  Louise  Seeley,  formerly  Louise  Heidt,  as 
transferee.  There  was  no  such  person  as  the  executrix 
of  the  Estate  of  Joseph  H.  Heidt,  as  no  probate  was 
had  [Record  p.  83].  Therefore  the  liability  of  peti- 
tioner, if  any,  would  be  as  transferee  and  no  assertion 
of  transferee  liability  was  made,  as  noted  above,  within 
four  years  of  June  14.  1943.  Section  930  of  the  Inter- 
nal Revenue  Code  provides  that  "executor"  means  execu- 
tor, administrator,  or  person  in  actual  or  constructive 
possession  of  any  property  of  the  decedent  but  it  does  not 
authorize  a  deficiency  to  be  asserted  against  a  person  in 
the  capacity  of  executor  if  such  person  does  not  in  fact 
exist.  Liability  was  asserted  against  petitioner  in  a  fidu- 
ciary capacity  when  it  should  have  been  as  an  individual. 
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Conclusion. 

In  conclusion,  it  is  submitted,  that  the  Tax  Court  erred : 
First:    In  not  recognizing  that  the  wife's  share  of  the 
community  property   is   of   equal  rank  with   that  of   the 
husband    in    determining    what    consideration    was    con- 
tributed to  joint  tenancy  property; 

Second:  If  the  Tax  Court  correctly  interpreted  the 
law,  it  erred  in  failing  to  credit  petitioner  with  the  clear 
showing  made  that  the  properties  were  the  result  of  her 
efforts  in  the  real  estate  business; 

Third:  The  Tax  Court  erred  in  requiring  mathemati- 
cal certainty  and  exactitude  before  it  would  give  credence 
to  the  proof  that  petitioner  admittedly  made  of  her  con- 
tributions to  items  one,  three,  and  six; 

Fourth:  It  is  urged  that  no  proper  notice  was  given 
to  petitioner  and  that  the  time  for  assessment  against  her 
in  her  personal  capacity  has  run. 

It  is  therefore  submitted  that  the  decision  of  the  Hon- 
orable Tax  Court  below  is  erroneous  and  should  be  re- 
versed by  reason  of  such  errors. 

Respectfully  submitted, 

Ralph  W.  Smith, 
Oliver  O.  Clark, 
John  Moore  Robinson, 
Robert  Himrod, 

By  John  Moore  Robinson, 
Counsel  for  Petitioner. 

R.  a.  Luce, 

Of  Counsel. 
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OPINION   BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  15-32),  as  well  as  the  dissenting  opinion  (R. 
33),  are  reported  at  8  T.  C.  969. 

JURISDICTION 

The  Commissioner  determined  a  deficiency  in  estate 
tax  against  the  estate  of  Joseph  H.  Heidt,  deceased, 
in  the  amount  of  $16,435.01  and  mailed  notice  of  the 
deficiency  to  Mrs.  Louise  Seeley,  the  decedent's  for- 
mer wife  (R.  16),  as  executrix  of  his  estate  (R. 
9-13).  On  August  14,  1944,  within  the  pei-mitted 
ninety-day  period,  a  petition  for  review  v>^as  filed  with 
the  Tax  Court  for  a  redetermination  of  the  deficiency 
under  the  provisions  of  Section  272  of  the  Internal 

(1) 


Revenue  Code  (R.  2,  4-13).  A  hearing'  was  held  on 
June  21,  1946  (R.  34),  and  the  decision  of  the  Tax 
Court,  affirming  the  Commissioner's  determination, 
was  entered  May  6,  1947  (R.  33).  A  petition  for 
review  by  this  Court  (R.  165-185)  was  filed  on 
August  4,  1947  (R.  4,  185),  and  properly  invoked  the 
jurisdiction  of  this  Court  under  Sections  1141  and 
1142  of  the  Internal  Revenue  Code. 

QUESTIONS   PRESENTED 

1.  Whether  j^etitioner  has  sufficiently  shown  that 
any  part  of  the  eight  items  of  property  held  in  joint 
tenancy  by  her  and  the  decedent  is  excludible  from 
the  decedent's  gross  estate  as  property  which  origi- 
nally belonged  to  her  within  the  meaning  of  Section 
811  (e)  of  the  Internal  Revenue  Code. 

2.  Whether  the  case  is  affected  by  petitioner's  con- 
tentions, made  for  the  first  time  in  this  Court,  that  the 
notice  of  deficiency  was  improperly  addressed  to  her 
as  executrix  of  the  decedent's  estate  and  that  the 
statute  of  limitations  bars  assessment  against  her  as 
transferee. 

STATUTE  AND  REGULATIONS  INVOLVED 

The  pertinent  statute  and  Treasury  Regulations  are 
set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  (R.  16-21)  ai'e 
as  follows: 

Joseph  H.  Heidt  died  on  November  22,  1942,  at  the 
age  of  99  years  and  11  days.  At  the  time  of  his  death 
he  was  a  resident  of  North  Ridge,  California.  His 
widow,  who  remarried  and  became  Mrs.  Louise  Seeley 


prior  to  June  14,  1943,  is  tlie  (luiy  ax^pohited  and 
qualified  executrix  of  his  estate.  She  filed  a  federal 
estate  tax  return  for  the  estate  on  June  14,  1943,  as 
surviving  joint  tenant.     (R.  16.) 

The  decedent  and  Louise  Weise  (now  Louise 
Seeley)  were  maried  in  1893,  at  which  time  he  was 
about  50  years  of  age  and  she  was  18  years  of  age.  At 
all  times  subsequent  to  their  marriage  they  resided  in 
the  State  of  California  until  the  decedent's  death. 
(R.  16.) 

At  the  time  of  their  marriage  the  decedent  owned  no 
real  estate  or  personal  property,  other  than  his  per- 
sonal effects,  and  after  his  marriage  he  did  not  acquire 
any  property  by  gift,  devise  or  inheritance  except 
about  $1,000  which  his  wife  gave  him  to  start  in 
business.     (R.  16.) 

The  decedent,  with  the  $1,000  given  him  by  his  wife, 
started  in  the  business  of  a  dealer  in  produce.  He 
started  in  a  store  at  the  Angel's  Flight  and  then 
opened  a  small  stall  in  Central  Street  Market.  He 
specialized  in  potatoes  and  onions  and  became  known 
as  the  ''Potato  King."  He  leased  ground  to  plant 
potatoes  and  onions  in  California  and  Idaho.  His 
business  was  successful  and  he  made  a  great  deal  of 
money,  but  due  to  market  fluctuations  he  went  broke 
three  times  during  his  business  career,  but  never  went 
into  bankruptcy.  His  business  was  speculative  and 
he  sometimes  bought  property  and  had  the  title  put 
in  the  joint  names  of  himself  and  his  wife.  Their 
bank  accounts  were  also  kept  in  their  joint  names.  On 
several  occasions  he  told  his  wife  that  if  anything 
happened  to  him  he  wanted  everything  to  go  to  her. 


It  was  also  imderstood  that  if  anything  happened  to 
her  everything  would  go  to  him.  Decedent  continued 
in  business  until  1934  when  he  retired  at  the  age  of  91. 
(R.  17.) 

Luring  their  entii'e  married  life  decedent  supported 
his  wife  and  paid  all  of  their  living  expenses  from  his 
earnings.     (R.  17.) 

The  decedent  was  never  engaged  in  the  real  estate 
business.     (R.  17.) 

Shortly  after  her  marriage,  decedent's  wife  engaged 
in  the  real  estate  business  and  was  very  successful. 
She  bought  and  sold  real  estate,  built  houses  and 
apartment  houses  and  hotels  and  furnished,  managed 
and  operated  them.  A  part  of  the  time  she  had  a  real 
estate  license,  but  most  of  the  time  she  did  not.  She 
had  about  $1,500  when  she  was  married.  A  part  of 
this,  approximately  $1,000  she  gave  to  her  husband  to 
start  in  the  marketing  business.  About  two  months 
after  her  marriage  her  parents  gave  her,  as  a  w^edding 
present,  a  deed  to  a  house  and  lot  in  Colton,  Cali- 
fornia. This  Colton  house  was  traded  for  a  store  at 
Angel's  Flight  on  South  Broadway,  Los  Angeles. 
This  property  was  sold  and  with  a  |)art  of  the  pro- 
ceeds she  ])ought  a  lot  in  Boyles  Heights  upon  which 
she  built  a  four  room  cottage.  In  the  construction  of 
the  cottage  she  received  a  gift  from  her  father  of  $400 
and  $800  from  her  mother.  She  subsequently  sold  the 
Boyles  Heights  property  and  bought  a  house  on 
Washington  Street.  She  sold  this  property  and 
bought  a  place  on  Ruth  Avenue,  on  which  an  old 
house  was  located.  She  moved  the  house  and  built 
Boyle    Apartments.      She    furnished    the    apartment 


house  (12  apartments)  and  operated  it  for  about  four 
years,  then  sold  the  furniture  and  leased  the  building. 
She  continued  her  real  estate  operations  during  her 
marriage  with  decedent.     (R.  17-18.) 

At  the  death  of  the  decedent  there  were  eight  items 
of  property  held  jointly  by  the  decedent  and  his  sur- 
viving spouse.  These  eight  items  were  reported  under 
Schedule  E  of  the  estate  tax  return  and,  with  the 
exception  of  item  five  (which  was  excluded  with  the 
notation  that  "Decedent  furnished  nothing  towards 
the  acquisition  of  this  item"),  were  included  in  the 
gross  estate  at  one-half  their  value,  decedent  claiming 
one-half  interest  therein.  (R.  18.)  The  following 
facts  concerning  these  items  appear  in  the  record 
(R.  19-21)  : 

One 

This  property,  known  as  North  Ridge  Ranch,  was 
bought  by  the  decedent  for  approximately  $28,000 
and  held  in  joint  tenancy  by  decedent.  The  down 
payment  on  the  property  was  made  with  money  which 
he  borrowed  from  a  friend.  Decedent's  wife  then 
sold  prof>erty,  which  she  had  acquired  in  Palm 
Springs,  for  $9,000  and  gave  the  money  to  the  dece- 
dent to  pay  back  the  borrowed  purchase  money.  The 
Palm  Springs  property  which  stood  in  her  name 
originally  consisted  of  a  house  and  two  lots  which  cost 
about  $4,500.  Decedent's  wife  bought  it  with  cash 
accumulated  from  different  properties  which  had 
been  sold  and  built  two  houses  on  the  lots.  The  North 
Ridge  Property  was  sold  after  decedent's  death  for 
$30,000. 


Two 

Tliis  property,  held  in  joint  tenancy  by  decedent 
and  his  wife,  consisted  of  two  apartment  houses 
located  at  Dunsmere  and  Eighth  Streets  in  Los 
Angeles,  California.  It  was  acquired  by  the  decedent 
for  cash  (derived  from  profits  from  different  trades 
made  by  the  decedent  and  his  wife)  about  10  or  12 
years  before  the  decedent  died.  It  was  sold  after 
decedent  ^s  death  for  $55,000. 

Three 

This  property,  held  in  joint  tenancy  by  decedent  and 
his  wife,  consisted  of  two  houses,  one  five-room  and 
the  other  four  room,  on  Sunset  Place  (or  Sunset 
Park)  acquired  about  15  years  before  decedent's 
death.  The  decedent  paid  $12,000  to  $14,000  for  one 
property  and  decedent's  wife  paid  about  $15,000  for 
the  other  with  money  acquired  by  working  and  ac- 
cumulated from  real  estate  transactions.  The  Prop- 
erty was  sold  after  the  decedent's  death  for  $18,000. 

Four 

This  property,  which  was  used  by  the  decedent  and 
his  wife  as  a  home  for  a  time,  is  located  on  El  Camino 
in  Beverly  Hills.  It  was  acquired  by  the  decedent, 
who  took  a  mortgage  on  the  property  as  security  for 
a  loan.  The  property  was  held  by  decedent  and  his 
wife  as  joint  tenants. 

Five 

This  property  was  located  on  Ruth  Avenue  and 
known  as  the  Elmo  Hotel.  It  was  built  by  decedent, 
and  first   rented,   then   sold,   by  the   decedent   to   a 


Japanese  who  gave  a  joint  promissory  note  to  de- 
cedent and  his  wife  secured  by  a  deed  of  trust.  De- 
cedent's widow  did  not  know^  the  number  of  rooms  or 
what  its  cost  was. 

Six 

The  property  involved  in  this  item  consisted  of  a 
joint  bank  account  in  The  Bank  of  America  in  the 
amount  of  $21,951.37,  some  of  which  was  deposited 
by  decedent  and  some  by  his  wife.  At  the  time  of 
decedent's  death  approximately  $10,000  of  the  amount 
in  the  joint  account  had  been  deposited  by  decedent's 
wife.  The  money  so  deposited  came  from  rents  from 
diiferent  buildings  and  apartments.  Decedent's  wife 
deposited  all  the  funds  from  the  business  transactions 
which  she  made  in  this  joint  account. 

Seven 

The  property  involved  in  this  item  was  $1,409.02 
deposited  in  the  California  Bank,  9941  Wilshire 
Boulevard,  Beverly  Hills,  to  the  joint  account  of  de- 
cedent and  his  wife.  The  money  w^as  deposited  by  the 
decedent  and  came  from  the  sale  of  different  prop- 
erties which  had  been  accumulated. 

Eight 

The  property  involved  in  this  item  consisted  of  20 
United  States  defense  bonds  of  a  par  value  of  $2,000 
which  had  been  purchased  by  the  decedent  with  his 
own  funds.  They  were  put  in  the  joint  names  of 
decedent  and  his  wife. 

In  computing  the  deficiency  here  in  question  the 
Commissioner  included  in  the  gross  estate  the  full 
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value  of  all  eight  items  of  jointly  owned  property  set 
out  above.     (R.  21.) 

In  addition  to  the  jointly  owned  property  which 
was  reported  in  the  estate  tax  return,  the  surviving 
spouse  (decedent's  wife)  owned  considerable  property, 
both  real  and  personal,  which  stood  in  her  own  name 
and  was  not  included  in  the  estate  tax  return.   (R.  21.) 

The  Tax  Court,  after  taking  these  findings  into 
account,  held  that  petitioner  had  failed  to  prove 
that  any  part  of  the  value  of  the  eight  jointly  held 
items  w^as  attributable  to  the  wife's  personal  services 
or  to  the  separate  property  of  the  wife  and  that, 
therefore,  the  entire  value  of  all  eight  items  is  in- 
cludible in  the  decedent's  gross  estate  under  Section 
811  (e)  of  the  Internal  Revenue  Code,  as  amended 
by  the  Revenue  Act  of  1942.  (R.  22-32.)  Three 
judges  dissented  as  to  items  one,  three,  and  six,  stating 
that  the  findings  showed  that  parts  of  those  jointly 
held  pro])erties  oriignally  belonged  to  the  wife  as 
a  result  of  her  personal  efforts  and  that  an  allocation 
could  be  made.     (R.  33.) 

SUMMARY   OF   ARGUMENT 

1.  Section  811  (e)  (1)  of  the  Internal  Revenue 
Code  imposes  an  estate  tax  on  the  entire  value  of 
property  held  in  joint  tenancy  by  the  decedent  and 
another,  except  such  part  as  may  be  shown  to  have 
originally  belonged  to  the  surviving  spouse,  in  this 
case  the  petitioner,  and  not  to  have  been  acquired  by 
her  from  the  decedent  for  less  than  an  adequate  and 
full  consideration  in  money  or  money's  worth.  By 
virtue  of  paragrajih  (2)  of  the  section,  added  hy  the 
Revenue  Act  of  1942  and  effective  as  to  decedents 
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dying  after  October  21,  1942,  commimity  jiroperty 
was  no  longer  treated  as  belonging  one-half  to  the 
snrviving  spouse ;  an  exclusion  was  authorized  of  only 
such  part  as  is  shown  to  have  been  received  as  or 
derived  from  compensation  for  services  rendered  by 
the  surviving  spouse  or  from  her  separate  property. 
Since  the  instant  decedent  died  after  October  21, 
1942,  this  is  the  test  to  be  applied  in  determining 
whether  any  part  of  the  eight  items  of  property 
jointly  held  by  the  decedent  and  petitioner,  created 
from  community  property,  is  excludible  from  the  de- 
cedent's gross  estate.  The  applicable  Treasury  Regu- 
lations so  provide  and  i^etitioner 's  objections  to  the 
interpretation  of  Section  811  (e)  (1)  in  the  light  of 
the  1942  amendments  and  of  the  Treasuiy  Regula- 
tions are  without  merit.  Petitioner  had  the  burden 
of  proof  in  establishing  an  exclusion  or  exclusions 
under  this  test  and,  as  the  Tax  Court  held,  she  failed 
to  sustain  her  burden  of  proving  that  any  part  of 
the  properties  held  in  joint  tenancy  was  derived  from 
compensation  for  services  rendered  by  her  or  from 
her  separate  property. 

Even  if  the  test  impelled  by  the  1942  amendments 
and  the  Treasury  Regulations  is  ignored,  petitioner 
has  still  failed  to  sustain  her  burden  of  proof.  She 
contends  that  one-half  of  the  value  of  tlie  property 
held  in  joint  tenancy  is  excludible  from  the  decedent's 
gross  estate  on  the  ground  that  the -joint  tenancies 
were  created  with  community  fimds,  but  she  fails  to 
distinguish  between  ^'old  type"  and  "new  type"  com- 
munity property.  Since  she  had  a  mere  expectancy 
in  "old  type"  community  property,  one-half  of  such 
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community  property  was  not  property  which  belonged 
to  her  and  therefore  would  not  be  excludible  from  the 
decedent's  gross  estate.  She  has  not  shown  that  any 
part  of  the  jointly  held  properties  was  derived  from 
"new  type"  community  property;  on  the  contrary,  all 
signs  point  to  the  conclusion  that  the  community 
property  was  ''old  type''  community  property,  in 
which  she  had  a  mere  expectancy  at  the  decedent's 
death. 

2.  Petitioners  contentions  with  respect  to  the 
deficiency  notice  and  statute  of  limitations  have  no 
foundation  in  the  record.  They  are  based  on  asser- 
tions that  there  was  no  j^robate  of  the  decedents 
estate  and  that  petitioner  was  never  the  executrix  of 
the  estate.  These  assertions,  made  for  the  first  time 
in  this  Court,  are  contrary  to  the  admissions  made  by 
petitioner  in  the  Tax  Court. 

ARGUMENT 


Petitioner  has  failed  to  show  that  any  part  of  the  value  of  the 
eight  items  of  property  held  in  joint  tenancy  by  her  and  the 
decedent  is  excludible  from  the  decedent's  gross  estate  as 
property  which  originally  belonged  to  her  within  the  mean- 
ing of  Section  811  (e)  of  the  Internal  Revenue  Code 

At  the  time  of  the  decedent's  death,  four  items  of 
real  estate,  one  item  consisting  of  a  promissory  note 
secured  by  a  deed  of  trust,  two  items  consisting  of  two 
bank  accounts  and  one  item  consisting  of  twenty 
United  States  defense  bonds  w^ere  held  in  joint 
tenancy  by  the  decedent  and  his  wife.  Section  811  (e) 
(1)  of  the  Internal  Revenue  Code  (Appendix,  iiifra) 
requires  the  inclusion  of  a  decedent's  gross  estate  of 
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the  entire  value  of  property  held  in  joint  tenancy  by 
the  decedent  and  another — 

except  such  part  thereof  as  may  be  shown  to 
have  originally  belonged  to  such  other  person 
and  never  to  have  been  received  or  acquired  by 
the  latter  from  the  decedent  for  less  than  an 
adequate  and  full  consideration  in  money  or 
money's  worth:     *     *     * 

The  statute,  w^hose  constitutionality  is  not  open  to 
question  ^  and  which  authorizes  an  exclusion  from  the 
decedent's  gross  estate  only  for  such  part  of  the 
jointly  held  property  *'as  may  be  shown"  to  have 
originally  belonged  to  the  decedent's  co-tenant,  etc., 
places  the  burden  of  proof  in  establishing  an  exclu- 
sion upon  petitioner.  Foster  v.  Commissioner,  90  F. 
2d  486,  488  (C.  C.  A.  9th),  affirmed  i)er  curiam,  303 
U.  S.  618;  McGrew's  Estate  v.  Commissioner,  135  F. 
2d  158  (C.  C.  A.  6th)  ;  Bushman  v.  United  States,  8 
F.  Supp.  694  (C.  Cls.),  certiorari  denied,  295  U.  S. 
756.  The  Tax  Court  held  that  petitioner  (the  wife 
who  held  the  properties  jointly  with  the  decedent  and 
who  remarried  after  the  decedent's  death  and  on  the 
record  (see  infra)  is  the  executrix  of  his  estate)  did 
not  sustain  her  burden  of  proof  and  that  therefore 
the  entire  value  of  the  jointly  held  properties  is 
includible  in  the  decedent's  gross  estate.  (R.  22-32.) 
Petitioner  nevertheless  contends  that  one-half  origi- 
nall}^  belonged  to  her  or  was  attributable  to  her  within 
the  meaning  of  the  statute  and  that  there  should 
at  least  be  an  allocation  as  to  items  one,  three  and  six. 

^  United  States  v.  Jacobs^  306  U.  S.  363 ;  Gwinn  v.  Commissioner^ 
287  U.  S.  224 ;  Tyler  v.  United  States,  281 U.  S.  497. 
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The  contentions  will  be  answered  below  under  appro- 
priate headings. 

A.  A  mere  showing  that  community  funds  were  used  in  the  creation  of  the 
joint  tenancies  is  insuflScient  to  establish  an  exclusion  under  the  statute 
and  applicable  Treasury  regulations 

As  already  shown,  the  exclusion  under  Section 
811  (e)  (1)  of  the  value  of  property  held  in  joint 
tenancy  covers  only  that  part  which  is  shown  "to  have 
originally  belonged"  to  petitioner,  the  decedent's  co- 
tenant,  and  never  to  have  been  received  or  acquired 
by  her  from  the  decedent  for  less  than  an  adequate 
and  full  consideration  in  money  or  money's  worth. 
Petitioner  contends  that  one-half  of  the  properties 
held  in  joint  tenancy  must  be  considered  "to  have 
originally  belonged  to"  her  on  the  ground  that  the 
joint  tenancies  were  created  with  community  property. 
(Br.  14-18.) 

The  contention  may  be  correct  as  to  decedent's 
dying  before  October  21,  1942.  Prior  to  the  passage 
of  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798,  the 
Internal  Revenue  Code  contained  no  provision  relat- 
ing to  the  inclusion  of  the  value  of  community  prop- 
erty in  a  decedent's  gross  estate.  Community  prop- 
erty was  therefore  taxed  one-half  to  each  spouse  for 
estate  tax  purposes.  Greenwood  v.  Commissioner,  134 
F.  2d  915  (C.  C.  A.  9th)  ;  United  States  v.  Pierotti,  154 
F.  2d  758  (C.  C.  A.  9th)  ;  cf.  Lang  v.  Commissioner, 
304  U.  S.  264.  As  a  result,  in  Estate  of  Vandenhoeck 
V.  Commissioner,  4  T.  C.  125,  a  case  relied  upon  by  pe- 
titioner (Br.  16)  which  involved  the  estate  of  a  dece- 
dent who  died  in  1939,  the  Tax  Court  stated  by  way  of 
obiter  dictum  that  the  surviving  spouse  had  furnished 
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one-half  of  the  consideration  for  the  property  held 
in  joint  tenancy,  because  the  jointly  held  property 
was  purchased  with  community  property,  and  that 
therefore  one-half  of  the  value  of  the  property  held 
in  joint  tenancy  would  for  that  reason  be  excludible 
from  the  decedent's  gross  estate  under  Section 
811  (e).  The  instant  case,  however,  concerns  the  es- 
tate of  a  decedent  who  died  on  November  22,  1942, 
after  the  effective  date  of  the  1942  amendments  to 
Section  811  (e). 

Wliile  the  provisions  of  Section  811  (e)  have  re- 
mained the  same  since  before  the  decedent's  death  and 
still  grant  an  exclusion  from  a  decedent's  gross  estate 
for  that  part  of  property  held  in  joint  tenancy  which 
*' originally  belonged  to"  the  decedent's  surviving  co- 
tenant,  Section  811  (e)  was  amended  by  the  Revenue 
Act  of  1942,  supra,  with  respect  to  the  ownership  of 
community  property  for  estate  tax  purposes.  Section 
402  (b)  of  the  1942  Act,  sup^'a,  amended  Section 
811  (e)  by  changing  the  title  of  subsection  (e)  from 
''Joint  Interests"  to  "Joint  and  Community  Inter- 
ests", by  numbering  as  paragraph  (1)  the  prior  pro- 
visions of  the  statute  relating  to  joint  interests,  and  by 
adding  paragraph  (2)  real  ting  to  community  interests. 
These  amendments  became  effective  October  21,  1942, 
and  are  therefore  applicable  to  the  estate  of  the  de- 
cedent, who  died  on  November  22,  1942.  Paragraph 
(2)  of  the  statute,  as  added  by  the  1942  amendments 
(Appendix,  infra),  which  has  been  held  to  be  con- 
stitutional,'  requires   the   inclusion    in   a    decedent's 

^Fernandez  v.  Wiener,  326  U.  S.  340;  United  States  v.  Rompel, 
326  U.S.  367. 
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gross  estate  of  the  entire  value  of  property  held  as 
community  property — 

except  such  part  thereof  as  may  be  shown  to 
have  been  received  as  compensation  for  per- 
sonal services  actually  rendered  by  the  sur- 
viving spouse  or  derived  originally  from  such 
compensation  or  from  separate  property  of 
the  surviving  spouse.    *    *    * 

The  Ways  and  Means  Committee  report  on  the  amend- 
ments (H.  Rep.  No.  2333,  77th  Cong.,  2d  Sess.,  p. 
160  (1942-2  Cum.  Bull.  372,  489)),  states,  as  follows: 

This  section  [Section  402  of  the  1942  Act] 
eliminates  special  estate  tax  privileges  enjoyed 
by  residents  of  community  property  jurisdic-- 
tions  by  amending  section  811  (e)  of  the  In- 
ternal Revenue  Code.  *  *  *  The  statute 
establishes  a  uniform  Federal  rule  for  ap- 
portioning the  respective  contributions  of  the 
spouses  regardless  of  varying  local  rules  of 
apportionment.  State  presumptions  are  there- 
fore not  operative  against  the  Commissioner. 

The  Senate  Finance  Committee  report  on  the  amend- 
ments (S.  Rep.  No.  1631,  77th  Cong.,  2d  Sess.,  pp. 
231-232  (1942-2  Cum.  Bull.  504,  673)),  contains 
identical  statements.  See  also,  Fernandez  v.  Wiener, 
326  U.  S.  340.  Thus,  the  amendments  to  Section  811 
(e)  made  by  the  1942  Act,  both  hy  their  express 
language  and  according  to  the  Congressional  intent, 
required  that  community  property  no  longer  be 
treated  as  belonging  one-half  to  the  wife  and  one-half 
to  the  hus]:)and  for  estate  tax  purposes ;  only  such  com- 
munity property  as  is  shown  to  have  been  received 
as  or  derived  from  compensation  for  services  rendered 
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by  the  surviving  spouse  or  from  the  separate  property 
of  the  surviving  spouse  is  excludible  from  the  de- 
cedent's gross  estate  as  having  belonged  to  the  sur- 
viving spouse  prior  to  the  decedent's  death. 

Paragraph  (2)  of  course  relates  only  to  property 
held  as  comnumity  property  at  the  decedent's  death, 
whereas  in  the  present  case  community  property  had 
been  converted  into  joint  tenancies  prior  to  the  de- 
cedent's death,  so  that  paragraph  (1)  of  the  statute, 
not  paragraph  (2),  is  directly  applicable.  However, 
since  paragraph  (2)  provides  the  extent  to  which 
the  surviving  spouse's  ownership  in  community  prop- 
erty will  ])e  recognized  for  estate  tax  purposes  as  to 
decedents  dying  after  October  21,  1942,  it  necessarily 
follows  that  the  exclusion  provided  in  paragraph  (1) 
for  property  which  "originally  belonged  to"  the  sur- 
viving spouse  means,  in  the  case  of  joint  tenancies 
created  with  community  funds,  such  part  of  the  com- 
munity property  as  is  recognized  by  paragraph  (2) 
as  belonging  to  the  surviving  spouse.  The  statute,  as 
well  as  the  Congressional  intent,  requires  such  an 
interpretation,  especially  since  Congress  intended  by 
the  1942  amendments  to  Section  811  (e)  to  eliminate 
special  estate  tax  privileges  enjoyed  by  residents  of 
comnmnity  property  jurisdictions.  Accordingly,  the 
exclusion  in  Section  811  (e)  (1)  of  that  part  of  prop- 
erty held  in  joint  tenancy  which  "originally  be- 
longed to"  the  sui'^^iving  spouse  includes,  in  a  case 
where  the  joint  tenancy  was  created  with  community 
property,  only  that  part  of  the  value  of  the  jointly 
held  proi)erty  which  was  received  as  or  derived  from 
compensation  for  services  actually  rendered  by  the 

789402 — 48 2 
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surviving    spouse    or    from    the    sui-viving    spouse's 
separate  property. 

The  pei-tinent  Treasury  Regulations  contain  a  pro- 
vision to  that  effect.  Section  81.22  of  Treasury  Regu- 
lations 105,  as  amended  (Appendix,  infra),  provides 
that — 

For  the  pur]:>ose  of  determining  the  taxable 
i:)ortion  to  be  included  in  accordance  with  the 
above  rules  in  the  gross  estate  of  a  decedent 
who  died  after  October  21,  19.1:2,  where  the 
joint  tenancy  or  tenancy  by  the  entirety  was 
created  by  the  transfer  of  property  held  as 
community  i)roperty  hy  such  decedent  and 
his  spouse,  such  decedent  is  considered  as  the 
original  oivner  of  all  of  the  community  prop- 
erty so  transferred,  ex.cept  such  part  thereof 
as  may  he  shotvn  to  have  been  received  as 
compensation  for  personal  services  rendered 
hy  his  spoase  or  derived  from  such  compensa- 
tion or  from  such  separate  property  of  such 
spouse.  Thus,  if  in  the  case  of  a  decedent  who 
died  after  October  21,  1942,  property  held  as 
community  property  by  such  decedent  and  his 
spouse  was  transferred  to  themselves  as  joint 
tenants  or  as  tenants  by  the  entirety,  the  entire 
value  of  such  property  at  the  time  of  the  de- 
cedent's death  is  includible  in  his  gross  estate, 
with  the  exceptions  stated  in  the  preceding 
sentence.     *     *     *     [Italics  supplied.] 

Petitioner's  objections  to  the  interpretation  of 
Section  811  (e)  (1)  in  the  light  of  Section  811 
(e)  (2)  (Br.  17)  are  without  valid  fomidation. 
The  1942  amendments  to  Section  811  (e)  are  appli- 
cable to  decedent's  dying  after  October  21,  1942, 
and  the  instant  decedent  died  after  that  date.     The 
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fact  that  the  transfers   to   joint  tenancies   occurred 
prior  to  October  21,  1942,  is  immaterial  so  far  as  the 
applicability  of  the  amendments  is  concerned,  both 
constitutionally  and  otherwise.    The  estate  tax  is  laid 
on  the  ripening  or  shifting  at  death  of  incidents  of 
property  regardless  of  the  ownership  of  the  property, 
not  on  the  transfer  to  a  joint  tenancy,  and,  accord- 
ingly, there  can  l:>e  no  constitutional  o1)jection  to  the 
application  of  the  1942  amendments  to  transfers  made 
before  the  effective  date  of  the  amendments  in  a  case 
where,  as  here,  the  decedent  died  after  the  effective 
date  of  the  amendments.     See  Fernandez  v.  Wiener, 
326  U.  S.  340;  United  States  v.  Rompel,  326  U.  S. 
367;  United  States  v.  Jacobs,  306  U.  S.  363;  Gwi7in 
•V.  Commissioner,  287  U.  S.  224.     The  statute  itself 
recognizes    no    difference    between    joint    tenancies 
created  before   and   after   the   passage   of   the   1942 
amendments  so  far  as  the  estates  of  decedents  dying 
after  the  effective  date  of  the  amendments  are  con- 
cerned.    On  the  contrary,   Section  811    (e)    (1)    re- 
quires, as  it  did  prior  to  the  amendments,  that  the 
surviving  spouse's  ownership  in  the  jointly  held  prop- 
erty be  determined  on  the  basis  of  the  origin  of  the 
property  and  the  origin  necessarily  goes  back  beyond 
the  time  the  joint  tenancy  was  created  and  in  some 
cases,  as  here,  to  a  time  before  the  passage  of  the 
amendments.     While  a  determination  in  the  present 
case  of  what  constitutes  property  which  "originally 
]:)elonged  to"  the  surviving  s^^ouse  jjerhaps  rests  on 
a  change  in  the   recognition  of   ownership   of  com- 
munity  property,    that    change,    made    hy   the    1942 
amendments,  is  constitutionally  applicable  to  the  es- 
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tates  of  decedents  dying  after  October  21,  1942.  Fer- 
nandez V.  Wiener,  supra;  United  States  v.  Bompel, 
supra.  If  petitioner  is  correct  in  stating  (Br.  17) 
that  "clear  and  convincing  evidence"  is  required  to 
show  that  Congress  intended  Section  811  (e)  (1)  to 
be  interpreted  in  the  light  of  Section  811  (e)  (2),  that 
evidence  is  foniid  in  the  fact  that  paragraph  (2) 
was  made  a  part  of  the  same  subsection  which  had 
previously  covered  only  joint  interests  and  in  the  Con- 
gressional intent  to  eliminate  special  estate  tax  privi- 
leges enjoyed  by  residents  of  community  property 
jurisdictions.  Petitioner  is  of  course  contending  for 
an  interpretation  of  Section  811  (e)  (1)  which  would 
frustrate  that  purpose  in  respect  of  joint  tenancies. 

Although  that  part  of  Section  81.22  of  Treasury 
Regulations  105  which, has  already  been  quoted  merely 
recognizes  the  required  effect  of  the  1942  amendments 
in  connection  with  a  determination  of  what  con- 
stitutes community  property  which  '^originally  be- 
longed to"  the  surviving  spouse  under  Section  811 
(e)  (1),  petitioner  contends  that  the  Regulations  are 
inapplicable  in  the  present  case  because  they  Avere 
promulgated  after  the  decedent  died.  The  promulga- 
tion of  the  Regulation  was  not  of  course  the  enact- 
ment of  a  new  law;  it  merely  interpreted  Section 
811  (e).  The  date  of  its  promulgation  is  therefore  no 
barrier  to  its  applicability.  Further,  since  it  is 
reasonable  as  being  consistent  with  the  statute  and  the 
Congressional  intent,  it  is  valid.  As  the  Supreme 
Court  stated  in  Commissioner  v.  South  Texas  Lumber 
Co.,  decided  on  March  29,  1948  (1948  P-H,  par. 
72,004)  : 
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This  Court  has  many  tmies  declared  that 
Treasury  regulations  must  be  sustained  unless 
unreasonable  and  plainly  inconsistent  with  the 
revenue  statutes  and  that  they  constitute  con- 
temporaneous constructions  l)y  those  charged 
with  administration  of  these  statutes  wdiich 
should  not  be  overruled  except  for  weighty 
reasons.     *     *     * 

B.  Petitioner  failed  to  make  the  showing  required  by  the  statute  and 
applicable  Treasury  regulations  for  the  exclusion  of  any  part  of  the  value 
of  the  eight  items 

As  we  have  already  shown,  under  the  statute  and 
applicable  Treasury  Regulations  that  part  of  the  eight 
items  of  property  held  by  the  decedent  and  peti- 
tioner in  joint  tenancy  which  ''originally  belonged 
to"  petitioner  and  is  therefore  excludible  from  the 
decedent's  gross  estate  under  Section  811  (e)  (1)  con- 
sists of  that  part  of  the  joint  tenancy  properties  which 
is  shown  to  have  been  received  as  or  derived  originally 
by  petitioner  from  compensation  for  personal  services 
rendered  by  her  or  from  her  separate  property.  The 
record  does  not  support  the  conclusion,  and  petitioner 
does  not  contend,  that  the  mere  creation  of  any  of  the 
joint  tenancies  was  intended  as  compensation  to  her 
for  services  rendered.  Therefore,  no  part  of  the  prop- 
erties held  in  joint  tenancy  was  "received"  by  peti- 
tioner as  compensation  for  services  rendered.  It 
follows  that  the  question  here  is  only  w^hether  any 
part  of  any  one  or  more  of  the  eight  items  of  joint 
tenancy  was  "derived  from"  compensation  for  per- 
sonal services  rendered  by  petitioner  was  "derived 
from"  her  separate  property.  In  that  connection, 
Section  81.23  of  Treasury  Regulations  105  (Appendix, 
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infra),  to  which  reference  is  made  in  Section  81.22 
of  the  same  Regulations  as  being  applicable  under 
Section  811  (e)  (1)  of  the  Code,  provides: 

Property  derived  originally  from  compensa- 
tion for  personal  services  actually  rendered  by 
the  spouse  or  from  separate  property  of  the 
spouse  includes  property  that  may  be  identified 
as  (1)  income  yielded  by  property  received  as 
such  compensation  or  by  such  separate  prop- 
erty, and  (2)  property  clearly  traceable  (by 
reason  of  acquisition  in  exchange,  or  other 
dej'ivation)  to  proper t}^  received  as  such  com- 
pensation, to  such  separate  property,  or  to  such 
income.     *     *     * 

Petitioner  contends  that  one-half  of  items  one,  three 
and  six  is  excludible  from  the  decedent's  gross  estate 
as  being  attributa])le  to  her  own  separate  property 
(Br.  19-20,  23-24)  and  that  one-half  of  all  of  the 
-eight  items  except  item  eight  is  excludible  as  being  at- 
tributable to  her  own  activities  in  the  real  estate  busi- 
ness (Br.  20-22),  Neither  contention  is  sufficiently 
supported  by  the  record,  we  submit. 

1.  The  evidence  is  insufficient  to  establish  that  any  part  of  items  one,  three 
and  six  was  derived  from  petitioner's  separate  property 

As  to  item  one,  a  ranch,  petitioner  assumes  that  the 
down  payment  was  made  wdth  her  own  funds  and  as- 
serts that  the  entire  ranch  was  her  separate  jDroperty 
because  the  rule  in  California  is  that  property  becomes 
the  separate  property  of  the  wife  when  the  down  pay- 
ment is  made  from  the  funds  of  the  wife  and  com- 
munity funds  are  used  to  pay  the  balance.  The  argu- 
ment overlooks  the  fact  that  title  to  the  ranch  was 
taken  in  joint  tenancy  and  that,  therefore,  the  ranch 
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itself  could  not  have  become  petitioner's  separate 
property.  In  any  event,  the  California  rule  is  un- 
available to  petitioner,  for  the  1942  amendments  to 
Section  811  (e)  were  specifically  designed  to  make 
presumptions  under  State  law  inapj)licable.  H.  Rep. 
No.  2333,  supra;  S.  Rep.  No.  1631,  supra;  Treasury 
Regulations  105,  Sec.  81.23. 

Nor  has  petitioner  shown  any  reason  for  an  alloca- 
tion as  to  item  one.  She  asserts  that  the  down  pay- 
ment was  made  with  her  own  funds,  but  the  findings 
of  the  Tax  Court  (R.  19)  do  not  establish  that  as  a 
fact.  The  Tax  Court  found  that  the  down  payment 
was  made  by  the  decedent  with  borrowed  funds  and 
that  petitioner  sold  the  Palm  Springs  property  for 
$9,000  and  gave  the  $9,000  to  the  decedent  to  repay  the 
loan.  The  $9,000  is  attributable  to  petitioner  only  if  it 
w^as  derived  originally  from  separate  property  of  peti- 
tioner and  under  the  express  language  of  Section 
811  (e)  (1)  ti)is  requires  a  showing  that  the  Palm 
Springs  property,  from  which  the  money  was  ob- 
tained, was  not  acquired  by  petitioner  from  the  de- 
cedent for  less  than  an  adequate  and  full  considera- 
tion in  money  or  money's  worth.  As  the  Tax  Court 
found  (R.  19)  from  petitioner's  testimony  (R.  54, 
89),  the  Palm  Springs  property  was  purchased  with 
cash  accumulated  from  the  sale  of  different  proper- 
ties. Petitioner  has  altogether  failed  to  trace  the 
property  back  to  any  property  which  originally  be- 
longed to  her  as  her  separate  property.  Thus,  this  is 
a  case  where  there  is  no  reason  shown  for  an  alloca- 
tion, not  a  case  where,  as  in  Cohan  v.  Commissioner, 
39  P.  2d  540  (C.  C  A.  2d),  the  taxpayer  showed  a 
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reason  for  an  allocation  but  no  basis  on  which  it 
could  be  made. 

At  to  item  three,  petitioner  claims  that  an  alloca- 
tion should  have  been  made  by  the  Tax  Court  on  the 
ground  that  she  paid  for  one  of  the  houses  covered 
by  the  item.  (Br.  19.)  The  fact  that  she  paid  for 
the  house  does  not  establish  that  it  was  her  separate 
property.  The  pertinent  inquiry  is  what  funds  she 
used  in  payment  and  on  this  point  the  Tax  Court's 
findings  (R.  19-20)  based  on  petitioner's  testimony 
(R.  69-70,  92)  are  that  the  money  was  acquired  by 
working  and  accumulated  from  real  estate  trans- 
actions. The  latter  may  or  may  not  have  been  ex- 
changes of  petitioner's  separate  property.  Petitioner 
has  not  shown  that  they  were. 

As  to  item  six,  petitioner  states  that  $10,000  in  the 
joint  bank  account  covered  l^y  the  item  was  her  own. 
(Br.  19.)  The  Tax  Court  found  (R.  20-21)  on  the 
basis  of  petitioner's  testimony  (R.  71)  that  the  money 
in  the  account  came  from  rents  from  different  build- 
ings and  apartments.  On  the  crucial  question^ — 
whether  the  rents  were  from  buildings  and  apart- 
ments which  were  petitioner's  separate  property — pe- 
tioner  has  offered  no  proof. 

In  considering  the  evidence,  there  are  two  reasons 
why  no  inferences  should  be  drawn  in  j)etitioner's 
favor.  First,  there  is  the  fact  that  the  inferences  are 
for  the  Tax  Court,  which  made  the  most  favorable 
findings  possible  for  petitioner  on  the  evidence  but 
found  itself  miable  to  draw  any  of  the  ultimate  in- 
ferences necessary  to  sustain  her  position.  Second, 
there  is  the  fact  that,  while  petitioner  received  some 
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separate  property  from  her  family  in  1893  and  sub- 
sequently worked  and  conducted  real  estate  trans- 
actions, at  potitioiior's  death,  as  the  Tax  Court  found 
(R.  21),  petitioner  owned  "considerable''  property, 
both  real  and  personal,  which  stood  in  her  own  name 
and  was  not  included  in  the  estate  tax  return.  Since 
the  Tax  Court  found  that  the  decedent  also  had  a 
very  successful  business  of  his  own  and  made  a  great 
deal  of  money  (R.  17)  and  the  evidence  and  findings 
of  the  Tax  Court  show  that  all  five  items  of  real  estate 
involved  here  (including  the  property  which  secured 
the  j)roniissory  note)  were  purchased  by  the  decedent, 
not  petitioner,  it  is  a  permissible  and  logical  mference 
that  the  i^roperties  which  stood  in  petitioner's  own 
name  at  the  decedent's  death  were  the  only  prop- 
erties which  w^ere  derived  by  petitioner  from  the  com- 
bination of  her  labors  in  the  real  estate  field  and 
the  profits  and  income  from  exchanges  of  her  original 
separate  property. 

2.  The  evidence  is  insufficient  to  establish  that  one-half  of  items  one  to 
seven,  inclusive,  was  derived  originally  by  petitioner  as  compensation  for 
services  rendered 

It  is  unquestionable,  of  course,  that  petitioner  re- 
ceived some  compensation  during  her  marriage  in  con- 
nection with  her  real  estate  activities.  It  does  not 
follow,  however,  that  the  Tax  Court  was  required 
to  assume  that  such  compensation  found  its  way 
into  any  of  the  items  which  were  held  in  joint 
tenancy  at  the  decedent's  death.  The  five  items  of 
real  estate  involved  here  were  purchased  by  the  de- 
cedent, not  petitioner,  and,  as  already  stated,  it  is  a 
reasonable   conclusion   that   the   compensation   which 
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petitioner  derived  from  her  real  estate  dealings  was 
reflected  in  the  "considerable"  property  (R.  21) 
which  she  held  in  her  separate  name  at  the  decedent's 
death. 

It  should  be  noted  that  petitioner  admits  that  as 
to  the  United  States  defense  bonds,  item  eight,  the 
joint  tenancy  was  a  gift  to  her  from  the  decedent. 
(Br.  20.)  This  necessarily  is  a  concession  that  the 
entire  value  of  item  eight  is  includible  in  the  de- 
cedent's gross  estate. 

C.  Even  if  the  test  required  by  the  statute  and  applicable  Treasury  regula- 
tions were  not  applied,  the  evidence  would  be  insufficient  to  show  that 
any  part  of  the  properties  held  in  joint  tenancy  originally  belonged  to 
petitioner 

The  Tax  Court's  decision  is  correct,  we  submit,  even 
if  no  reliance  is  placed  upon  the  pertinent  Treasury 
Regulations  and  1942  amendments  to  Section  811  (e). 
Petitioner's  burden  would  still  be  to  show  that  some 
part  of  the  jointly  held  properties  ''originally  be- 
longed to ' '  her  and  ^oro  not  acquired  from  the  dece- 
dent for  less  than  a  full  consideration  in  money  or 
money's  worth.  Thus,  while  the  joint  tenancies  may 
have  been  created  with  community  property,  that 
fact  does  not  establish  that  one-half  of  the  jointly 
held  properties  belonged  to  petitioner  miless  one-half 
of  the  community  property  "originally  belonged  to" 
petitioner.    She  has  not  shown  that  it  did. 

In  arguing  that  one-half  of  the  eight  items  of 
jointly  held  property  originally  belonged  to  her  as 
having  been  created  from  community  property,  peti- 
tioner ignores  the  two  types  of  community  property 
which  exist  in  California  and  erroneously  assumes 
(Br.  15)  that  the  mere  fact  that  these  eight  items  of 
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property  were  acquired  after  July  29,  1927,  is  suffi- 
cient to  establish  that  the  properties  were  acquired 
with  community  property  in  which  petitioner  had  a 
present,  existing  and  vested  right.  However,  as  this 
Court  stated  in  Rogan  v.  Delaneij,  110  F.  2d  336,  337, 
certiorari  denied,  311  IT.  S.  660 : 

Formerly,  in  California,  the  wife's  interest 
in  community  property  was  not  a  present 
existino-  interest,  but  was  a  mere  expectancy, 
*  *  *  How,  by  §  161a  of  the  Civil  Code 
(added  by  Stats.  1927,  c.  265,  p.  484,  effective 
July  29,  1927),  it  is  provided:  "The  respective 
interests  of  the  husband  and  wife  in  community 
property  during  continuance  of  the  marriage 
relation  are  present,  existing  and  equal  in- 
terests under  the  maangement  and  control  of 
the  husband  *  *  *."  But  §  161a  does  not 
applji  to  cominunity  property  acquired  before 
July  29,  1927,  *  *  *;  nor  to  p^roperty  re- 
ceived in  exchange  for  or  purchased  with  the 
proceeds  of  such  community  property,  *  *  *  . 
nor  to  income  derived  therefrom,     *     *     *. 

Thus,  in  California,  there  are  two  types  of 
community  property :  (1)  Community  property 
in  wdiich  the  wife  has  a  present  existing  in- 
terest and  (2)  community  property  in  which 
the  wife  has  no  such  interest.  *  *  *  [Italics 
supplied.] 

See  also,  Gump  v.  Commissioner,  124  F.  2d  540 
(C.  C.  A.  9th),  certiorari  denied,  316  U.  S.  697.  It  is 
obvious  of  course  that  the  California  "old  type"  com- 
munity property,  in  which  the  wife  had  only  a  mere 
expectancy,  cannot  be  considered  property  one-half  of 
which  "originally  belonged  to"  the  wife.     Cf.  United 
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States  V.  Malcolm,  282  U.  S.  792,  and  Rogan  v. 
Delaney,  supra,  in  which  it  was  held  that  the  entire  in- 
come from  ''old  type"  community  property  is  tax- 
able to  a  California  husband.  It  follows,  necessarily, 
that  petitioner's  contention  that  one-half  of  the  value 
of  the  eight  items  of  joint  tenancy  "originally  be- 
longed to"  her  as  community  property  requires,  as 
a  basis  for  consideration  of  the  argmnent,  a  showing 
that  the  eight  joint  tenancies  were  not  created  with 
'*old  type"  community  property,  that  is,  coimnunity 
property  which  had  its  derivation  in  community  prop- 
erty acquired  prior  to  July  29,  1927. 

Petitioner  lias  failed  to  make  such  a  showing. 
None  of  the  eight  items  of  property  held  in  joint 
tenanc}^  "asje^^^traced  to  "new  type"  community  prop- 
erty. On  the  contrary,  the  findings  of  the  Tax  Court, 
which  petitioner  does  not  dispute,  affirmatively  re- 
flect that  the  community  property  involved  was  '*old 
type"  community  property.  First  of  all,  there  is  the 
over-all  picture  portrayed  by  the  evidence  and  find- 
ings of  the  Tax  Court.  After  their  marriage  in  1893 
the  decedent  and  petitioner  both  carried  on  separate 
and  successful  businesses,  but  by  July  29,  1927,  they 
had  been  married  for  34  years  and  the  decedent  was 
then  84  years  of  age  and  petitioner  52  years  of  age. 
The  decedent  retired  from  business  in  1934  at  the  age 
of  91.  While  the  decedent  and  his  wife  api^arently 
did  not  altogether  stop  purchasing  property  until 
shortly  before  the  decedent's  death  in  1942,  it  is  only 
logical  to  conclude  that  most,  if  not  all,  of  the  com- 
munity property  held  by  the  decedent  and  his  wife 
after  July  29,  1927,  had  its  derivation  in,  and  there- 
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fore  was,  ''old  type"  community,  property  in  which 
petitioner  had  only  a  mere  expectancy,  not  a  one- 
half  present  and  vested  ownership.  Further,  it  is 
significant  that  some  of  the  real  estate  properties  held 
in  joint  tenancy  w^ere  acquired  before  the  decedent  re- 
tired in  1934.  For  example,  the  Tax  Court  found 
(R.  19)  that,  as  petitioner  testified  (R.  61-62,  90-91), 
item  two,  consisting  of  two  apartment  houses,  was 
acquired  10  or  12  years  before  the  decedent  died,  and 
thus  in  1930  or  1932,  and  that  the  properties  were  ac- 
quired with  cash  derived  from  profits  from  previous 
trades  made  by  decedent  and  his  wife.  As  to  item 
three,  the  Tax  Court  found  (R.  19-20)  from  petition- 
er's testimony  (R.  91)  that  the  purchase  was  made 
about  15  years  before  the  decedent  died,  and  thus  in 
1927,  with  money  acquired  by  working  and  accumu- 
lated from  real  estate  transactions.  The  property 
which  secured  the  promissory  note  covered  by  item  5 
was  stated  by  petitioner  to  have  been  built  by  the  de- 
cedent about  14  years  ago  (R.  64)  which,  since  the 
hearing  before  the  Tax  Court  was  in  1946  (R.  34), 
would  have  been  in  1932.'  Thus,  all  signs  point  to  the 
conclusion  that  the  community  property  involved  was 
"old  type"  community  property  and,  accordingly,  was 
not  property  one-half  of  which  belonged  to  petitioner. 
In  any  event,  petitioner  has  failed  to  trace  any  of 
these  jointly  held  properties  to  "new  type"  com- 
munity property. 

^  Petitioner's  testimony  does  not  show  when  item  four  was  ac- 
quired. Item  one  may  have  been  acquired  in  1940  (R.  88), 
although  the  Tax  Court  did  not  so  find. 
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II 

Petitioner's  contentions  with  respect  to  the  notice  of  deficiency 
and  statute  of  limitations  are  without  basis  in  the  record 

Petitioner  contends  tliat  the  notice  of  deficiency 
was  improperly  addressed  to  her  as  executrix  of  the 
decedent's  estate;  that,  while  she  was  liable  for  the 
estate  tax  on  the  decedent's  estate  as  transferee,  there 
has  been  no  assertion  of  liability  against  her  as  trans- 
feree; and  that  the  statute  of  limitations  bars  assess- 
ment against  her  as  transferee.  (Br.  25.)  If  these 
contentions  are  intended  to  raise  a  jurisdictional  ques- 
tion, they  do  not  have  that  effect,  for  the  contentions 
are  based  on  assertions  that  there  was  no  probate  of 
the  decedent's  estate  and  that  petitioner  therefore  was 
never  the  executrix  of  the  estate — assertions  which  are 
contrary  to  the  record  made  by  petitioner  in  the  Tax 
Court. 

At  the  hearing  before  the  Tax  Court  Mr.  Clark, 
petitioner's  counsel  (R.  34),  stated  that  he  was  willing 
to  stii^ulate  that  the  estate  had  been  probated  and 
explained  the  technical  manner  in  which  an  estate 
may  be  probated  in  California  (R.  83).  Further, 
petitioner's  petition  for  review  filed  in  the  Tax  Court 
alleged  that  (R.  4)  — 

i.  Petitioner,  Louise  Seeley,  is  the  duly  ap- 
pointed, qualified  and  acting  executrix  of  the 
Estate  of  Joseph  H.  Heidt,  deceased, 

and  no  question  was  ever  raised  in  the  Tax  Court  by 
petitioner  as  to  her  status  as  executrix  of  the  de- 
cedent's estate.  She  plamly  is  in  no  position  to  raise 
the  question  for  the  first  time  in  this  Court  on  a  record 
which  not  only  fails  to  contain  evidence  to  suppoii;  her 
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position  but  shows  that  she  admitted  by  affirmative 
allegation  in  her  pleading  that  she  was  the  executrix 
of  the  estate. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Resi)ectfully  submitted. 

Theron  Lamar  Caudle, 
Assistant  Attorney  General. 
Lee  a.  Jackson, 
Melva  M.  Graney, 
Special  Assistants  to  the  Attorney  General. 

May  1948. 


APPENDIX 

Internal  Revenue  Code. 

Sec.  811.  Gross  estate. 

The  value  of  the  gross  estate  of  the  decedent 
shall  be  determined  by  including  the  value  at 
the  time  of  his  death  of  all  xoroj^erty,  real  or 
personal,  tangible  or  intangible,  wherever  situ- 
ated, except  real  property  situated  outside  of 
the  United  States — 

***** 

(e)  [as  amended  bv  Section  402  of  the  Reve- 
nue Act  of  1942,  c.  619,  56  Stat.  798.]  Joint 
and  Community  Interests. 

(1)  Joint  interests. — To  the  extent  of  the 
interest  therein  held  as  joint  tenants  by  the  de- 
cedent and  any  other  person,  or  as  tenants 
by  the  entirety  by  the  decedent  and  spouse,  or 
deposited,  with  any  person  carrying  on-  the 
banking  business,  in  their  joint  names  and  pay- 
able to  either  or  the  survivor,  except  such  part 
thereof  as  may  be  shown  to  have  originally 
belonged  to  such  other  person  and  never  to 
have  been  received  or  acquired  by  the  latter 
from  the  decedent  for  less  than  an  adequate 
and  full  consideration  in  money  or  money's 
worth:  Provided,  That  where  such  property  or 
any  part  thereof,  or  part  of  the  consideration 
with  which  such  property  was  acquired,  is 
showTi  to  have  been  at  any  time  acquired  by 
such  other  person  from  the  decedent  for  less 
than  an  adequate  and  full  consideration  in 
money  or  money's  worth,  there  shall  be  ex- 
cepted only  such  part  of  the  value  of  such  prop- 
erty as  is  proportionate  to  the  consideration 
furnished  by  such  other  person:  Provided  fur- 
ther, That  where  any  property  has  been  ac- 
quired by  gift,  bequest,  devise,  or  inheritance, 

(30) 
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as  a  tenancy,  by  the  entirety  by  the  decedent 
and  spouse,  then  to  the  extent  of  one-half  of 
the  value  thereof,  or,  where  so  acquired  by  the 
decedent  and  any  other  person  as  joint  tenants 
and  their  interests  are  not  otherwise  specified 
or  fixed  by  law,  then  to  the  extent  of  the  value 
of  a  fractional  part  to  l)e  determined  hy  divid- 
ing the  value  of  the  proeprty  by  the  number  of 
joint  tenants. 

(2)  Commimity  interests. — To  the  exent  of 
the  interest  therein  held  as  community  property 
by  the  decedent  and  surviving  spouse  under 
the  law  of  any  State,  Territory,  or  possession 
of  the  United  States,  or  any  foreign  country, 
except  such  part  thereof  as  may  be  sho^^nti  to 
have  been  received  as  compensation  for  per- 
sonal services  actually  rendered  hy  the  sur- 
viving spouse  or  derived  originally  from  such 
compensation  or  from  separate  property  of  the 
surviving  spouse.  In  no  case  shall  such  in- 
terest included  in  the  gross  estate  of  the  dece- 
dent be  less  than  the  value  of  such  part  of  the 
community  property  as  was  subject  to  the 
decedent's  power  of  testamentarv  disposition, 
(26  U.  S.  C.  1940  ed.,  Sec.  811) 

Treasury  Regulations  105,  promulgated  under  the 
estate  tax  provisions  of  the  Internal  Revenue  Code: 

Sec.  81.22  [as  amended  by  T.  D.  5239,  1943 
Cum.  Bull.  1081]. 

Property  held  jointly  or  hy  the  entirety. — 
The  foregoing  provisions  of  the  Internal 
Revenue  Code  extend  to  joint  ownerships 
wherein  the  rights  of  survivorship  exists,  re- 
gardless of  when  such  ownerships  were  created. 
They  specifically  reach  property  held  jointly  by 
the  decedent  and  any  other  ]jerso]i  or  persons, 
or  by  the  decedent  and  spouse  as  tenants  by  the 
entirety,  or  deposited  with  any  person  or  insti- 
tution carrying  on  a  banking  business  in  the 
name  of  the  decedent  and  any  other  person  and 
payable  to  either  or  the  survivor,  provided  the 
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decedent  contributed  toward  the  acquisition  of 
the  property  so  held  or  deposited,  or  acquired 
it  by  gift,  bequest,  devise,  or  inheritance.  Sec- 
tion 811  (e)  applies  to  all  classes  of  property, 
whether  real  or  personal,  in  case  the  survivor 
takes  the  entire  interest  therein  by  right  of 
survivorship  and  no  interest  therein  forms  as 
part  of  the  decedent's  estate  for  purposes  of 
administration.  It  has  no  reference  to  prop- 
erty held  b}''  the  decedent  and  any  other  person 
or  persons  as  tenants  in  common. 

The  entire  property  is  prima  facie  a  part  of 
the  decedent's  gross  estate.  But  it  is  not  the 
intent  of  the  statute  that  there  should  be  so 
included  a  greater  part  or  proportion  thereof 
than  is  represented  by  an  outlay  of  funds, 
which,  in  the  first  instance,  were  decedent's 
own,  or  more  than  a  fractional  part  equal  to 
that  of  the  other  joint  owner  should  neither 
have  parted  with  any  consideration  in  its 
acquirement.  Facts,  which  in  a  given  case 
bring  it  within  any  one  of  the  exceptions 
enumerated  in  the  statute,  may  be  submitted  by 
the  executor. 

Whether  the  entire  property,  or  only  a  part, 
or  none  of  it,  enters  into  the  make-up  of  the 
gross  estate  depends  upon  the  following  con- 
siderations: (1)  So  much  of  the  property 
(whether  the  whole,  or  a  part  thereof)  as 
originally  belonged  to  the  other  joint  owner, 
and  which  at  no  time  in  the  past  had  been  re- 
ceived or  acquired  by  the  latter  from  the  dece- 
dent for  less  than  an  adequate  and  full  con- 
sideration in  money  or  money 's  worth,  forms  no 
part  of  the  decedent's  gross  estate.  (2)  If  the 
facts  are  otherwise  the  same  as  in  (1),  but  the 
decedent  paid  to  such  other  joint  ow^ier  a  con- 
sideration for  the  interest  by  him  (the  de- 
cedent) acquired  in  the  property,  then  such 
portion  of  the  property,  proportionate  to  the 
consideration  so  paid,  constitutes  a  part  of  the 
gross  estate.     (3)   If  the  property,  or  a  part 
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thereof,  or  a  part  of  the  consideration  where- 
with it  was  acquired,  had  at  any  time  been 
acquired  by  the  other  joint  owner  from  the 
decedent  as  a  gift,  or  for  less  than  an  adequate 
and  full  consideration  in  money  or  money's 
w^orth,  then  such  portion  of  the  entire  property, 
proportionate  to  the  consideration,  if  any, 
which  in  the  first  instance  was  paid  from  such 
other  joint  owner's  own  funds,  forms  no  part 
of  the  gross  estate.  (4)  If  the  property  was 
acquired  by  the  decedent  and  his  or  her  sur- 
viving spouse  as  tenants  by  the  entirety  by  gift, 
bequest,  devise,  or  inheritance,  then  only  one- 
half  of  the  property  becomes  a  part  of  the  gross 
estate.  (5)  If  the  property  was  acquired  by  the 
decedent  and  the  other  joint  owner  as  joint 
tenants  by  gift,  bequest,  devise,  or  inheritance, 
and  their  interests  are  not  otherwise  specified 
or  fixed  by  law,  then  only  one-half  of  the  prop- 
erty is  a  part  of  the  gross  estate;  or,  if  so 
acquired  by  the  decedent  and  tw^o  or  more  per- 
sons, and  the  interests  of  the  several  joint 
tenants  are  not  otherwise  determinable,  then 
the  decedent  and  the  other  joint  tenants  sur- 
viving him  shall  be  deemed  the  owners  of  equal 
fractional  parts,  and  one  only  of  such  fractional 
parts  is  to  be  included  in  the  gross  estate. 

The  following  are  given  as  illustrative:  (a) 
If  the  decedent  furnished  the  entire  purchase 
price,  the  entire  property  should  be  included  in 
the  gross  estate;  (b)  if  the  decedent  furnished 
a  part  only  of  the  purchase  price,  only  a  cor- 
responding portion  of  the  property  should  be  so 
included;  (c)  if  the  decedent,  prior  to  the  ac- 
quisition of  the  property  by  himself  and  the 
other  joint  owner,  gave  the  latter  a  sum  of 
money  which  later  constituted  such  other  joint 
owner's  entire  contribution  to  the  purchase 
price  of  the  property,  the  entire  property 
should  be  included;  (d)  if  the  other  joint  owner, 
prior  to  the  acquirement  of  the  property,  re- 
ceived from  the  decedent,  for  less  than  an  ade- 
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quate  and  full  consideration  in  money  or 
money's  worth,  property  which  thereafter  be- 
came, as  such,  or  in  a  converted  form,  part  of 
the  purchase  price  of  the  property,  the  value  of 
the  property  to  be  included  is  to  be  reduced 
proportionately  to  the  consideration  furnished 
by  the  other  joint  owner  in  the  original  trans- 
action; (e)  if  the  decedent  furnished  no  part 
of  the  purchase  price,  no  part  of  the  property 
should  be  included;  (f)  if  the  decedent  and 
spouse  acquired  the  property  by  will  as  tenants 
by  the  entirety,  one-half  of  the  property  should 
be  included. 

For  the  purposes  of  the  estate  tax,  a  re- 
linquishment or  promised  relinquishment  of 
dower  or  curtesy,  or  of  other  marital  rights  in 
the  decedent's  property  or  estate,  is  not  to  any 
extent  a  consideration  in  money  or  money's 
w^orth. 

For  the  purpose  of  determining  the  taxable 
portion  to  be  included  in  accordance  with  the 
above  rules  in  the  gross  estate  of  a  decedent 
who  died  after  October  21, 1942,  where  the  joint 
tenancy  or  tenancy  by  the  entirety  was  created 
by  the  transfer  of  property  held  as  community 
property  by  such  decedent  and  his  spouse,  such 
decedent  is  considered  as  the  original  owner  of 
all  of  the  community  property  so  transferred, 
except  such  part  thereof  as  may  be  shown  to 
have  been  received  as  compensation  for  personal 
services  rendered  by  his  spouse  or  derived  origi- 
nally from  such  compensation  or  from  such  sep- 
arate property  of  such  spouse.  Thus,  if  in  the 
case  of  a  decedent  who  died  after  October  21, 
1942,  property  held  as  community  property  by 
such  decedent  and  his  spouse  was  transferred  to 
themselves  as  joint  tenants  or  as  tenants  by  the 
entirety,  the  entire  value  of  such  property  at 
the  time  of  the  decedent's  death  is  includible  in 
his  gross  estate,  with  the  exception  stated  in  the 
preceding  sentence.    With  respect  to  the  mean- 
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ing  of  property  derived  originally  from  such 
compensation  or  from  separate  property  of  the 
spouse  and  to  the  identification  required,  see 
section  81.23. 

Sec.  81.23  [as  amended  by  T.  D.  5239,  1943 
Cum.  Bull.  1081]. 

Community  property. — In  the  case  of  estates 
of  decedents  dying  after  October  21,  1942,  the 
gross  estate  includes  the  entire  community 
property  held  by  the  decedent  and  surviving 
spouse  under  the  law  of  any  State,  Territory, 
or  possession  of  the  United  States,  or  any 
foreign  country,  except  such  part  thereof  as 
may  be  shown  to  have  been  received  as  compen- 
sation for  personal  services  actually  rendered 
by  the  spouse  or  derived  originally  from  such 
comensation  or  from  separate  property  of  the 
spouse.  Section  811  (e)  (2)  also  provides  that 
in  no  case  shall  such  interest  included  in  the 
gross  estate  of  the  decedent  be  less  than  the 
value  of  such  part  of  the  community  property 
as  was  subject  to  the  decedent's  power  of  testa- 
mentary disposition. 

Property  derived  originally  from  compensa- 
tion for  personal  services  actually  rendered  by 
the  spouse  or  from  separate  property  of  the 
spouse  includes  property  that  may  be  identified 
as  (1)  income  yielded  by  property  received  as 
such  compensation  or  by  such  separate  prop- 
erty, and  (2)  property  clearly  traceable  (by 
reason  of  acquisition  in  exchange,  or  other 
derivation)  to  property  received  as  such  com- 
pensation, to  such  separate  property,  or  to  such 
income.  The  rule  established  by  this  statute 
for  apportioning  the  respective  contributions 
of  the  spouses  is  applicable  regardless  of  vary- 
ing local  rules  of  apportionment,  and  State 
presumptions  are  not  operative  against  the 
Commissioner.  The  burden  of  identifying  the 
property  which  may  be  excluded  from  the  com- 
munity interest  rests  upon  the  executor. 
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As  to  the  inclusion  of  transfers  of  community 
property  during  life,  see  section  81.15,  and 
for  treatment  of  life  insurance  acquired  with 
communitv  property,  see  sections  81.25  and 
81.27. 
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Respondent. 


REPLY   BRIEF    FOR   PETITIONER. 


Summary. 

Property  held  in  joint  tenancy  on  October  21,  1942, 
is  not  affected  by  Internal  Revenue  Code,  Section  811(e) 
(2).  The  amendment  is  prospective  not  retrospective  as 
no  retrospective  application  was  set  forth  in  the  Statute 
or  elsewhere  indicated.  Petitioner,  if  her  interpretation 
of  Internal  Revenue  Code,  Section  811(e)(1)  is  correct, 
need  not  also  prove  the  contributions  of  petitioner  to  the 
community    funds    from    compensation    for    her    personal 
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services.  Decedent  did  not  deal  in  real  estate,  but  the 
items  were  purchased  by  Petitioner  or  by  decedent  and 
Petitioner  together,  each  contributing  funds  to  such  pur- 
chase. Furthermore  Petitioner  was  highly  successful  in 
the  real  estate  business  while  decedent  failed  three  times, 
though  he  never  went  into  bankruptcy  and  did  manage  to 
pay  all  the  family  living  expenses.  Thus  petitioner  has 
shown  the  required  contribution  to  the  community,  if  In- 
ternal Revenue  Code,  Section  811(e)(1)  is  interpreted  to 
require  such  showing. 

ARGUMENT. 
POINT  I. 

No  Reason  Appears  Why  Joint  Tenancy  Property 
Should  Be  Affected  by  the  Amendment  of  the  Law 
Relative  to  Community  Property. 

If  at  the  time  that  the  amendment  to  Internal  Revenue 
Code  Section  811(e)  was  passed  property  was  held  in 
joint  tenancy,  an  amendment  applying  to  community  prop- 
erty would  not  affect  it.  As  has  been  pointed  out  in 
Petitioner's  Opening  Brief  (Ptr.  Br.  pp.  17  and  23)  in 
California  the  law  is  that  in  the  case  of  property  held  in 
joint  tenancy,  the  interests  of  each  tenant  are  separate 
property,  not  community.  If  then,  such  property  had 
been  purchased  with  community  funds  the  effect  of  such 
transaction  must  be  measured  by  the  law  applicable  at  that 
time  which  recognized  the  "present  existing  and  equal" 
interests  of  both  spouses  in  community  ])roperty.  It  is  un- 
questioned that  before  Section  811(e)(2)    was  added  to 
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the  Internal  Revenue  Code  that  the  use  of  community 
funds  to  purchase  joint  tenancy  property  established  the 
equal  contributions  of  the  spouses  to  it. 

Here  Respondent  is  attempting  to  show  that  Section 
811(e)  (2)  reaches  back  retroactively  and  fastens  on  prop- 
erty that  had  lost  its  character  as  community  property  long 
before.  How  a  law  relating  to  community  property  could 
affect  property  that  had  not  been  community  property  for 
several  years  is  not  apparent.  Respondents  only  hope  of 
showing  the  applicability  of  Section  811(e)(2)  to  matter 
beyond  its  scope  is  to  treat  the  section  as  if  it  read  that  it 
was  to  apply  to  community  property  and  to  all  property  that 
ever  had  been  community  property.  The  fallacy  of  this  is  ap- 
parent if  one  considers  what  the  effect  would  be  if  this 
doctrine  were  used  in  a  situation  where  community  funds 
were  used  to  buy  property,  title  to  which  was  taken  in 
tenancy  in  common.  Is  the  whole  of  such  property  to  be 
taxed  to  the  decedent  tenant  on  the  death  of  one  of  the 
tenants?  Patently  not.  The  tax  situation  is  determined 
at  the  time  of  death  and  how  such  property  is  to  be 
taxed  is  determined  by  rules  governing  such  property.  If 
the  law  requires  that  the  source  of  property  be  traced,  it 
is  done  in  the  light  of  the  law  applicable  to  that  kind  of 
property,  not  in  the  light  of  other  rules  concerning  another 
type  of  tenancy.  Particularly  is  this  so  when  the  rules 
as  here  were  not  in  existence  during  any  of  the  time  that 
the  property  was  community  property. 
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POINT  II. 

If  Community  Property  Transferred  Before  October 
21,  1942,  Must  Meet  the  Tests  of  a  Later  Statute 
Then  the  Transfer  Is  Taken  as  the  Taxable  Event 
and  the  Retroactive  Application  of  the  Statute 
Should  Have  Been  Clearly  Directed  by  Congress. 

Respondent  has  spent  considerable  time  asserting  the 
proposition  that  unless  Sections  811(e)(1)  and  811(e)(2) 
of  the  Internal  Revenue  Code  are  interpreted  in  accord- 
ance with  Treasury  Regulations  105,  Section  81.22  (as 
amended  by  T.  D.  5239,  1943  Cum.  Bull.  1081)  oppor- 
tunity will  be  afforded  for  tax  avoidance.  Whatever  merit 
this  argument  might  have  to  transfers  on  October  21, 
1942,  or  thereafter,  or  more  specifically,  to  transfers  on 
or  after  March  10,  1943,  the  date  of  Cumulative  Bulletin 
containing  T.  D.  5239  shall  argument  lose  any  force  it 
might  have  when  applied  to  joint  tenancy  property  ac- 
quired before  October  21,  1942. 

No  one  made  a  transfer  of  community  property  into 
joint  tenancy  before  1942  to  achieve  such  a  result.  It 
must  be  remembered  that  no  foreseeable  tax  advantages 
could  have  accrued  at  the  time  the  transfers  were  made, 
as  Community  Property  was  taxed  one-half  to  the  dece- 
dent spouse  just  as  in  the  case  of  property  held  in  joint 
tenancy. 

Therefore  any  purpose  imputed  to  Congress  that  Con- 
gress was  trying  to  reach  such  transactions  retroactively, 
to  correct  an  avoidance  taking  place  before  the  1942  Reve- 
nue Act   was  passed  should  have  been  indicated  clearly. 
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Otherwise  the  normal  prospective  application  must  be 
given.  This  is  most  consistent  v^ith  the  interpretation 
that  the  Revenue  Act  of  1942  and  T.  D.  5239  of  March 
10,  1943,  w^ere  designed  to  prevent  the  shifting  of  Com- 
munity Property  to  joint  tenancy  as  a  result  of  the  passage 
of  the  act.  Whether  such  measures  were  effective  or  not 
is  beside  the  point  here,  as  we  are  dealing  with  property 
that  lost  its  Community  character  long  prior  to  1942. 

POINT  III. 

Petitioner  Need  Not  Meet  Both  the  Burden  of  Point- 
ing Out  the  Incorrectness  of  Section  81.22  of 
Treasury  Regulations  105,  as  Amended,  and  of 
Proving  the  Contribution  of  the  Survivor  by 
Means  of  Personal  Services  to  Half  of  the  Com- 
munity. 

Respondent  asserts  that  Petitioner  must  meet  the  re- 
quirements of  Section  81.22  of  Treasury  Regulations  105^ 
as  amended  even  though  she  has  shown  such  regulation 
to  be  erroneous.  The  very  reverse  is  the  case,  for  if 
Petitioner's  interpretation  of  Internal  Revenue  Code,  Sec- 
tion 811(e)(1)  is  correct,  the  task  of  Petitioner  is  at  an 
end  and  further  inquiry  is  of  no  purpose  whatever.  Only 
if  the  validity  of  this  regulation  is  upheld  is  it  necessary  to 
inquire  further  and  to  determine  if  the  situation  meets  the 
requirements  of  Section  81.22.  The  dissenters  in  the  Tax 
Court,  as  has  been  pointed  out,  thought  such  burden  had 
been  met  by  Petitioner  in  the  case  of  items  one,  three,  and 
six.  Petitioner  has  pointed  out  in  her  Opening  Brief  how 
such  burden  has  also  been  met  for  the  other  items. 


POINT  IV. 
The  Items  of   Real  Estate  Were   Not   Purchased  by 
Decedent  as  Asserted  by  Respondent  but  Were  in 
Some  Cases  Purchased  Jointly  and  in  Others  by 
Petitioner. 

Respondent  asserts  that  the  evidence  and  findings  of  the 
Tax  Court  show  that  items  one,  two,  three,  four  and  five 
were  all  purchased  by  decedent.  (Resp.  Br.  p.  23.)  Re- 
spondent attempts  to  show  thereby  that  Petitioner  made 
no  contribution  thereto.  In  the  first  place,  the  inferences 
attempted  to  be  drawn  are  purely  in  the  realm  of  specu- 
lation, and,  secondly,  this  is  not  the  case.  Item  one  was 
in  truth  and  fact  purchased  by  Petitioner,  her  funds  as 
soon  as  made  available  going  to  make  up  the  down  pay- 
ment. [Record  p.  19.]  Then,  as  to  item  two,  the  Tax 
Court  indicated  that  the  purchase,  though  nominally  made 
by  decedent,  was  made  from  funds  of  both  spouses.  [Rec- 
ord p.  19.]  Again  in  the  case  of  item  three  the  couri 
sets  forth  that  decedent  bought  one  house  and  Petitioner 
the  other.  [Record  p.  20.]  Item  four  was  bought  by 
Petitioner  [Record  p.  53]  although  the  Tax  Court  found 
that  decedent  acquired  it.  Such  finding  was  erroneous  in 
view  of  the  uncontradicted  testimony  of  Petitioner.  Item 
five,  the  note  and  trust  deed,  covered  a  hotel  built  by  Peti- 
tioner [Record  pp.  46-47]  and  rented  immediately  there- 
after to  a  Japanese.  Later  it  was  sold  to  the  Japanese 
and  a  note  and  trust  deed  taken.  [Record  pj).  63-64.] 
Decedent  merely  handled  the  sale  and  the  execution  of  the 
trust  deed. 
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POINT  V. 
Where  the  Personal  Services  of  the  Wife  Gave  Rise  to 
the  Community  Property  It  Is  Not  Necessary  to 
Inquire  as  to  Whether  It  Is  "New  Type"  or  "Old 
Type"  Community  Property  as  Petitioner  Asserts 
in  Pages  24  to  27  Inclusive  of  Respondent's  Brief. 

When,  as  here,  the  wife  engaged  in  one  business,  that 
of  buying,  selHng,  trading,  renting  and  managing  real 
property,  and  the  husband  engaged  in  the  sometimes 
highly  profitable,  sometimes  disastrous,  calling  of  com- 
mission merchant  and  wholesaler  of  produce,  Petitioner 
has  shown  her  monetary  contribution  to  the  family  ex- 
chequer by  showing  such  business  enterprise  and  inquiry 
as  to  the  type  of  community  property  is  irrelevant.  Here 
Petitioner  maintained  a  revolving  fund  in  which  the  pro- 
ceeds of  her  efforts  in  the  real  estate  field  were  deposited 
and  which  was  used  for  new  ventures.  The  only  one  in- 
terested in  whether  such  property  was  ''new  type"  or  "old 
type"  was  decedent,  who  lost  certain  powers  over  one-half 
community  property  in  1927.  Basically  his  rights  were 
not  changed  as  they  would  not  ripen -free  of  restrictions 
until  the  dissolution  of  the  community  by  death  or  divorce. 
The  interest  of  the  wife  "while  it  has  not  yet  reached 
the  status  of  a  vested  interest"  is  "a  much  more  definite 
and  present  interest  than  that  of  an  ordinary  heir." 
{Stewart  v.  Stewart  (1926),  199  Cal.  318,  249  Pac.  197.) 
But  even  if  decedent  did  have  greater  rights  before  1927 
than  thereafter  he  must  be  deemed  to  have  waived  them 
for  the  reason  that  he  allowed  petitioner  to  commingle 
"old"  and  "new"  types  of  community  property  in  the  same 


revolving  fund.  Whatever  greater  rights  the  husband  had 
in  "old  type"  property  that  could  not  be  abridged  (see 
Trimble  v.  Trimble  (1933),  219  Cal.  340,  346,  26  P. 
(2d)  477),  such  rights  could  be  waived  as  was  done  here. 

Furthermore,  it  must  be  pointed  out  that  Petitioner  was 
highly  successful  in  the  real  estate  business  while  decedent 
failed  three  times.  Though  decedent  never  went  into  bank- 
ruptcy, he  had  to  pay  large  debts.  In  addition  he  paid  all 
of  their  living  expenses.  Thus  it  is  logical  to  assume  that 
what  remained  after  eight  years  of  retirement  was  merely 
his  share  of  the  money  on  deposit  in  the  bank  accounts. 
Petitioner  continued  in  her  real  estate  business  after  his 
retirement  in  a  period  of  increasing  activity  and  a  rising 
market.  Therefore  it  can  be  inferred  that  what  property 
they  had  at  decedent's  death  came  largely  from  Petitioner's 
efforts. 

Conclusion. 

Therefore,  it  is  submitted,  that  for  the  reasons  set  forth 
in  Petitioner's  Opening  Brief  and  in  the  foregoing,  the 
decision  of  the  Honorable  Tax  Court  below  is  erroneous 
and  should  be  reversed. 

Respectfully  submitted, 

Ralph  W.  Smith, 
Oliver  O.   Clark, 
John  Moore  Robinson, 
Robert  M.  Himrod, 

By  John  Moore  Robinson, 
Counsel  for  Petitioner. 
L.  A.  Luce, 
Of  Counsel. 
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Estate  of  Joseph  H.  Heidt,  Deceased;  Louise  Seeley, 
Executrix, 

Petitioner, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


BRIEF  OF  LEON  B.  BROWN  AND  JOHN  W. 
ERVIN  AS  AMICI  CURIAE. 


Leave  of  Court  having  first  been  obtained,  the  under- 
signed, appearing  as  amici  curiae,  present  herewith  the 
following  brief  in  support  of  the  petitioner  on  this  appeal. 

The  1942  Amendment  to  Section  811(e)  of  the  In- 
ternal Revenue  Code  Did  Not  Change  the  Taxable 
Portion  of  Joint  Tenancy  Property  Theretofore 
Acquired  With  Community  Funds. 

It  appears  to  be  undisputed  that  the  properties  held  by 
the  decedent  and  the  petitioner  as  joint  tenants  were  all 
acquired  prior  to  the  effective  date  of  the  Revenue  Act 
of  1942,  and  it  is  assumed,  as  petitioner  contends,  that 
at  least  a  portion  of  the  funds  used  to  acquire  these  prop- 
erties consisted  of  community  funds  in  which  the  decedent 
and  the  petitioner  each  had  a  vested  one-half  interest  under 
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Section  161a  of  the  California  Civil  Code.  Under  such 
circumstances,  there  can  be  no  doubt  that  under  Section 
811(e)  as  it  read  prior  to  the  1942  amendments  it  would 
have  been  necessary  to  exclude  from  the  gross  estate  of 
the  decedent  that  portion  of  the  joint  tenancy  property 
which  was  derived  from  the  petitioner's  one-half  interest 
in  the  community  funds.  (Estate  of  Paul  M.  Vanden- 
hoeck,  4  T.  C.  125,  137.)  This  was  so  because  the  words 
"originally  belonged  to"  in  Section  811(e)  established 
ownership  as  the  test  of  exclusion,  and  ownership  de- 
pends entirely  upon  state  law.  In  California,  under  Sec- 
tion 161a,  the  wife's  interest  in  community  property  is  a 
"present,  existing  and  equal"  interest  which  has  been  held 
to  be  a  vested  interest  for  estate  tax  purposes. 

United  States  v.  Goodyear,  99  F.  (2d)  523; 
Bank  of  America  v.  Rogan,  33  Fed.  Supp.  183. 

Section  402(b)  of  the  Revenue  Act  of  1942  added  to 
Section  811(e)  a  new  paragraph  dealing  with  property 
held  at  the  date  of  death  as  community  property,  but 
made  no  change  in  the  language  of  the  preceding  para- 
graph dealing  with  property  held  in  joint  tenancy.  Joint 
tenancy  property  is,  of  course,  not  community  property, 
even  when  acquired  by  husband  and  wife  with  community 
funds. 

Siherell  v.  Siherell,  214  Cal.  767,  7  P.  (2d)   1003. 

Notwithstanding  the  failure  of  Congress  to  make  any 
change  in  the  statutory  provision  expressly  relating  to  joint 
tenancy  property,  the  Commissioner  on  March  10,  1943, 
by  T.  D.  5239,  amended  Section  81.22  of  Reg.  105,  to 
provide,  in  efifect,  that  in  estates  of  decedents  dying  after 
October  21,  1942,  joint  tenancy  property  purchased  with 
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community  funds  should  be  taxed  as  if  it  were  community 
property.  Now,  it  is  obviously  beyond  the  power  of  the 
Commissioner  of  Internal  Revenue  to  change  the  law. 
(Manhattan  General  Equipment  Co.  v.  Commissioner,  297 
U.  S.  129,  80  L.  Ed.  528,  531;  Estate  of  Louis  Stock- 
strom,  7  T.  C.  251,  254.)  The  regulation  can  be  sus- 
tained only  if  the  change  was  made  impliedly  by  Con- 
gress itself. 

The  brief  of  respondent  attempts  to  sustain  the  regula- 
tion by  asserting  in  effect  that  Congress  in  1942  estab- 
lished a  new  rule  of  ownership  of  community  property  for 
all  estate  tax  purposes.  Had  Congress  intended  to  do  this, 
how  simply  it  could  have  been  done!  It  was  necessary 
only  to  insert  in  Chapter  3  of  Subtitle  A  of  the  Code  one 
short  section  providing  that  ''for  the  purposes  of  his  chap- 
ter" community  property  should  be  treated  as  the  property 
of  the  decedent,  with  certain  exceptions.  But  Congress 
did  not  enact  any  legislation  so  broad  or  sweeping  in  scope. 
Instead,  it  dealt  separately  and  specifically  with  property 
held  at  death  as  community  property  (Section  811(e) 
(2)),  with  taxable  inter  vivos  transfers  of  community 
property  (Section  811(d)(5)),  and  with  life  insurance 
purchased  with  community  funds  (Section  811(g)(4)). 
Congress  apparently  intended  to  limit  the  community  prop- 
erty revisions  to  these  particular  subjects. 

Even  in  connection  with  these  three  particular  revisions 
Congress  did  not  fail  to  recognize  the  wife's  vested  inter- 
est in  community  property.  In  each  case  the  community 
property  was  referred  to  as  held  "by  the  decedent  and  sur- 
viving spouse,"  but  it  was  provided  that  such  community 
property,  with  certain  exceptions,  should  be  taxed  as  if 
held  by  the  decedent  alone. 


It  is  especially  significant  that  in  dealing  with  proceeds 
of  life  insurance,  the  taxability  of  which  depended  on  the 
ownership  of  the  funds  used  to  pay  the  premiums,  Con- 
gress expressly  provided  in  Section  811(g)(4)  for  cases 
in  which  premiums  were  paid  from  community  funds,  but 
that  in  considering  joint  tenancy  property,  the  taxability 
of  which  also  depended  on  the  ownership  of  the  funds  or 
other  property  with  which  it  was  acquired,  Congress  made 
no  provision  for  cases  in  which  the  property  was  acquired 
with  community  funds.  Its  failure  to  legislate  on  this 
latter  subject  can  hardly  have  been  accidental.  Perhaps 
the  members  of  Congress  sought  a  closer  correlation  of 
the  rules  applicable  to  joint  tenancy  property  and  property 
held  in  common,  for  there  is  no  apparent  reason  why 
jointly  owned  property  acquired  with  community  funds 
should  be  taxed  in  its  entirety,  while  property  acquired 
with  community  funds  by  husband  and  wife  as  tenants  in 
common  is  taxed  only  to  the  extent  of  one-half. 

The  principal  argument  of  the  Commissioner  in  sup- 
port of  the  regulation  under  discussion  is  that  it  is  neces- 
sary to  prevent  tax  avoidance  by  conversions  of  commu- 
nity property  into  joint  tenancy.  This  argument,  however, 
completely  fails  when  we  consider  Section  402(a)  of  the 
1942  Revenue  Act,  by  which  Congress  added  Section 
811(d)(5)  to  the  Internal  Revenue  Code.  By  this  amend- 
ment Congress  expressly  provided  that  transfers  of  com- 
munity property  in  contemplation  of  death  should  be  con- 
sidered to  have  been  made  by  the  decedent,  with  the  same 
exceptions  as  are  provided  in  Section  811(e)  (2).  In  other 
words,  Congress  expressly  dealt  with  the  problem  of  tax 
avoidance  through  conversions  of  community  property 
into  other  forms  of  co-ownership,  but  limited  the  correc- 
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tive  provision  to  cases  in  which  the  conversions  were 
made  in  contemplation  of  death.  Even  if  we  should  con- 
cede, which  we  do  not,  that  the  Commissioner  may  legis- 
late to  prevent  tax  avoidance  where  Congress  fails  to  do 
so,  there  is  no  legislative  vacuum  to  fill  in  the  instant  case. 
Indeed,  the  regulation  under  discussion  violates  the  appar- 
ent Congressional  intent  to  recognize,  for  estate  tax  pur- 
poses, property  rights  acquired  by  conversions  of  commu- 
nity property  where  the  transfers  are  not  in  contemplation 
of  death  or  otherwise  within,  the  proscriptions  of  subsec- 
tions (c)  and  (d)  of  Section  811. 

In  the  present  case  there  is  no  contention  that  the  joint 
tennacy  property  was  acquired  through  conversions  of 
community  property  in  contemplation  of  death.  Indeed, 
the  joint  tenancy  property  was  acquired  at  a  time  when 
community  property  was  subject  to  no  heavier  death  taxes 
than  other  forms  of  cotenancy.  The  Commissioner,  how- 
ever, under  the  authority  of  his  own  regulation,  asserts 
in  effect  that  the  joint  tenancy  property  must  be  taxed  as 
if  it  were  community  property  simply  because  it  is  de- 
rived from  community  property.  This  reasoning  has  here- 
tofore been  rejected  by  the  Tax  Court.  Thus,  property 
held  by  husband  and  wife  as  tenants  in  common  has  been 
held  taxable  only  to  the  extent  of  the  decedent's  one-half 
interest  therein,  notwithstanding  the  fact  that  it  was  de- 
rived from  joint  tenancy  property  which  would  have  been 
fully  taxable  if  held  as  such  until  death. 

Merry  M.  Dennis,  Executrix,  26  B.  T.  A.  1120; 
Estate  of  Irwin  A.  Smith,  45  B.  T.  A.  59. 

The  opinion  of  the  Tax  Court  in  this  case  attempts  to 
sustain  the  regulation  under  discussion  on  quite  a  different 


theory  than  that  presented  in  the  respondent's  brief,  but 
one  which  is  equally  untenable.  The  Tax  Court  says,  in 
effect,  that  the  wife's  interest  in  community  property  is 
derived  from  the  husband,  that  the  question  is  whether  she 
received  her  interest  in  the  joint  tenancy  property  "for 
less  than  an  adequate  and  full  consideration  in  money  or 
money's  worth,"  and  that  under  Section  811(e)  only  that 
part  of  community  funds  derived  from  personal  services 
or  separate  property  of  the  wife  is  to  be  considered  as 
constituting-  "money  or  money's  worth"  within  the  mean- 
ing of  Section  811(e)(1).  The  underlying  premise,  as 
stated  in  the  opinion,  is  that  "the  wife's  former  interest 
in  the  community  property  is  not  regarded  as  property 
originally  belonging  to  her."  This  premise  is  clearly  er- 
roneous. The  California  courts  have  consistently  held  that 
the  wife's  interest  under  Section  161a  of  the  Civil  Code 
comes  into  existence  at  the  same  time  as  the  husband's 
and  is  in  no  sense  derived  by  her  from  him.  (Cooke  v. 
Cooke,  65  Cal.  App.  (2d)  260,  150  P.  (2d)  514,  516.) 
And  that  this  is  the  rationale  of  such  cases  as  Poe  v.  Sea- 
horn,  282  U.  S.  101,  75  L.  Ed.  239,  was  recently  pointed 
out  by  the  Supreme  Court  in  Commissioner  v.  Harmon, 
323  U.  S.  44,  89  L.  Ed.  60,  when  it  said  that  the  wife's 
interest  "is  an  original  and  not  a  derivative  vested  property 
interest." 

Respectfully  submitted, 

Leon  B.  Brown, 
John  W.  Ervin, 

Amici  Curiae. 
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2  United  States  of  America  vs. 

In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  California 

Central  Division 

No.  6074-O'C 


UNITED  STATES  OF  AMERICA, 


Plaintiff, 


V. 


DOUGLAS  AIRCRAFT  CO.,  INC.,  a  corporation,  and 
THOMAS  W.  SCOTT, 

Defendants. 

COMPLAINT  FOR  DAMAGES 

The  United  States  of  America,  by  James  M.  Carter, 
United  States  Attorney  for  the  Southern  District  of 
California  and  Ronald  Walker  and  Cameron  L.  Lillie, 
Assistant  United  States  Attorneys  for  said  district, 
alleges : 

I. 

That  this  action  is  brought  in  the  above-entitled  court 
pursuant  to  the  provisions  of  Title  28,  Section  41(1) 
U.  S.  C.  A.  by  reason  of  the  fact  that  the  United  States 
of  America  is  named  herein  as  plaintiff. 

II. 

That  at  all  times  herein  mentioned  the  Los  Angeles 
Municipal  Airport  was  and  now  is  located  in  the  City  of 
Inglewood,  County  of  Los  Angeles,  State  of  California, 
within  the  Southern  District  of  California,  Central  Divi- 
sion.   [2] 
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III. 

That  at  all  times  herein  mentioned  plaintiff  was  the 
owner  of  a  certain  P-51B  airplane,  Serial  No.  43-12093; 
and  that  at  all  times  herein  mentioned  said  P-51B  airplane 
was  driven  and  operated  by  A.  W.  Pitcairn,  and  was 
engaged  in  official  business  of  the  United  States  of 
America. 

IV. 

That  at  all  times  herein  mentioned  defendant  Douglas 
Aircraft  Co.,  Inc.,  a  California  corporation,  was  the 
owner  of  a  certain  SBD-5  airplane.  Serial  No.  36528; 
said  airplane  was  driven  and  operated  by  defendant 
Thomas  W.  Scott,  with  the  consent  and  knowledge  of 
defendant  Douglas  Aircraft  Co.  Inc.,  a  California  cor- 
poration. 

V. 

That  on  or  about  the  11th  day  of  November,  1943,  at 
the  Los  Angeles  Municipal  Airport  in  the  City  of  Ingle- 
wood,  County  of  Los  Angeles,  State  of  California,  the 
defendant  Thomas  W.  Scott  did  so  carelessly,  recklessly, 
negligently  and  in  violation  of  law  operate  said  SBD-5 
airplane,  Serial  No.  36528,  belonging  to  the  defendant 
Douglas  Aircraft  Co.  Inc.,  a  California  corporation,  as 
to  cause  said  airplane  to  collide  with  and  damage  the 
aforesaid  P-51B  airplane,  Serial  No.  43-12093,  belong- 
ing to  the  plaintiff. 

VI. 

That  by  reason  of  said  collision  and  as  the  result  of 
carelessness,'  recklessness,  negligence  and  violation  of  law 
by  defendant  Thomas  W.  Scott  in  operating  said  airplane 
belonging  to  defendant  Douglas  Aircraft  Co.  Inc.,  a  Cali- 
fornia corporation,  plaintiff  was  damaged  in  the  sum  of 
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Ten  Thousand  Five  Hundred  Ninety  and  55/100  Dollars 
($10,590.55),  which  said  sum  was  the  reasonable  cost 
of  necessary  repairs  to  said  P-51B   airplane. 

Wherefore,  plaintiff  prays  judgment  against  the  de- 
fendants in  the  sum  of  Ten  Thousand  Five  Hundred 
Ninety  and  55/100  Dollars  [3]  ($10,590.55),  and  for 
the  costs  herein. 

JAMES  M.  CARTER 

United  States  Attorney 
RONALD   WALKER 

Assistant  U.  S.  Attorney 
CAMERON  L.  LILLIE 
Assistant  U.   S.   Attorney 
Attorneys  for   Plaintiff 

[Endorsed]:  Filed  Dec.  11,  1946.  Edmund  L.  Smith, 
Clerk.   [4] 


[Title  of  District  Court  and  Cause] 

ANSWER    OF    DOUGLAS    AIRCRAFT    CO.,    INC., 
A  CORPORATION 

Comes  now  the  Douglas  Aircraft  Co.,  Inc.,  a  corpora- 
tion, and  answering  the  complaint  of  the  plaintiff  on  file 
herein  denies  and  alleges  as  follows: 

FIRST  DEFENSE 
The  plaintiff's  complaint  fails  to  state  a  claim  against 
the  defendant  upon  which  relief  can  be  granted. 

SECOND  DEFENSE 
The  plaintiff's  complaint  fails  to  state  a  claim  against 
defendant  upon  which  relief  may  be  granted  for  the  rea- 
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son  that  the  action  is  one  for  the  recovery  of  damages 
to  property,  and  under  the  law  of  CaHfornia,  where  the 
said  action  is  commenced  and  where  the  said  accident  to 
the  property  occurred,  the  right  to  bring  an  action  is 
barred  after  the  lapse  of  three  years'  time  from  the  time 
of  the  accident,  and  the  said  action  is  particularly  barred 
by  the  provisions  [5]  of  Section  338,  subdivision  3,  of 
the  Code  of  Civil  Procedure  of  the  State  of  California. 

THIRD  DEFENSE 
Defendant  admits  the  allegations  contained  in  para- 
graphs I,  II  and  IV.  and  admits  that  there  was  a  colli- 
sion between  the  airplane  belonging  to  the  defendant  and 
the  airplane  alleged  and  described  as  plaintiflf's,  on  the 
11th  day  of  November,  1943,  at  the  Los  Angeles  Mu- 
nicipal Airport.  Alleges  that  it  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  contained  in  paragraph  III  of  the  com- 
plaint, and  on  that  ground  denies  said  allegations,  and 
denies  each  and  every  other  allegation  in  the  complaint. 

FOURTH  DEFENSE 
That  the  accident  and  any  damages  plaintiff  may  have 
sustained,  if  any.  were  due  directly  and  proximately  to 
an  unavoidable  and  inevitable  accident  so  far  as  this 
answering  defendant,  its  agents,  servants  or  employees, 
are  concerned. 

FIFTH  DEFENSE 
I. 
That  the  defendant  is  informed  and  believes  and  upon 
that  ground  alleges  that  the  plaintiff,  under  appropriate 
statutes,  had  seized  control  of  the  Los  Angeles  Municipal 
Airport  prior  to  the  11th  day  of  November,  1943.  and 
was  operating  and  controlling  all  operations  in  the  area 
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of  the  said  airport  and  at  the  said  airport,  and  all  other 
operations  of  all  airplanes  elsewhere  in  the  continental 
United  States,  by  virtue  of  the  fact  that  the  United  States 
was  at  war,  and  by  virtue  of  the  foregoing  said  plaintiff 
was  in  charge  of  the  tower  at  the  place  where  the  said 
accident  occurred,  to-wit:  the  Los  Angeles  Municipal 
Airport,  and  in  charge  of  all  the  area  contained  within 
the  said  airport. 

11. 

That  at  all  times  herein  mentioned  and  prior  to  the 
accident  [6]  in  question,  the  said  A.  W.  Pitcairn  was  an 
agent  of  the  plaintiff  and  as  such  agent  was  operating 
the  said  P-51B  airplane  described  in  paragraph  III  of 
the  complaint,  and  that  at  all  times  herein  mentioned  the 
control  tower  and  its  employees,  particularly  on  the  date 
and  at  the  time  of  the  accident,  were  agents,  servants  and 
employees  of  the  United  States  and  operating  under  the 
direction  and  control  of  the  United  States. 

III. 

That  under  and  by  virtue  of  the  rules  and  customs  of 
the  airport  and  of  the  Civil  Aeronautics  Authority  in 
charge  of  the  flight  of  airplanes  in  and  around  airports 
and  in  the  air  throughout  the  United  States  and  the  opera- 
tion of  airplanes  in  general,  the  parking  of  an  airplane 
upon  or  near  the  runway  of  an  airport  without  immediate- 
ly moving  the  same  out  of  said  runway  and  into  a  proper 
place  for  storage,  was  forbidden.  That  contrary  to  the 
said  rules  and  regulations,  the  said  agent  of  the  plaintiff, 
A.  W.  Pitcairn,  did  knowingly  violate  the  said  rule  and 
did  park  the  said  P-51B  airplane  on  or  near  the  said  run- 
way of  the  Los  Angeles  Municipal  Airport  just  prior  to 
the  accident  sued  upon  by  the  plaintiff  in  plaintiff's  com- 
plaint, and  continued  to  park  the  airplane  there  for  some 
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time  thereafter  and  until  the  time  of  the  accident,  con- 
trary to  the  said  rules. 

IV. 
That  the  said  tower  which  was  controlled  by  the  agents, 
servants  and  employees  of  the  plaintiff  also  controlled  the 
traffic  incoming  and  outgoing  at  the  airport  and  the  ac- 
tions of  the  owners  and  pilots  of  airplanes  at  the  said  air- 
port, and  the  said  agents,  servants  and  employees  of  the 
plaintiff  in  the  said  tower  did  know  that  the  said  A.  W. 
Pitcairn  had  improperly  parked  and  kept  his  P-51B 
airplane  on  the  runway  at  the  said  airport  and  did  con- 
tinue to  permit  him  to  so  park  said  airplane,  and  despite 
said  knowledge  did  order  the  defendant's  employee, 
Thomas  W.  Scott,  who  was  piloting  the  SBD-5  [7]  air- 
plane belonging  to  the  defendant  Douglas  Aircraft  Co., 
Inc.,  a  corporation,  to  land  on  the  said  runway  where 
the  airplane  of  the  plaintiff  was  parked,  and  to  proceed 
up  the  runway  to  the  proper  place  to  store  and  park  said 
SBD-5  airplane,  well  knowing  that  the  said  airplane 
piloted  by  the  said  Thomas  W.  Scott  was  one  which  pre- 
vented the  pilot  from  looking  directly  forward  on  the  run- 
way on  which  he  was  proceeding  or  on  any  runway  on 
the  ground  because  of  the  nature  of  the  construction  of 
said  airplane  with  its  nose  up  in  the  air  hiding  from  view 
the  ground  directly  ahead  of  the  airplane  as  it  proceeded, 
and  negligently  failed  to  warn  said  Thomas  W.  Scott  of 
the  parking  of  the  P-51B  thereon,  and  despite  said  knowl- 
edge the  said  tower  at  said  field  operated  by  the  agents, 
servants  and  employees  of  the  plaintiff  or  under  their  di- 
rection and  control,  did  negligently  order  the  said  Thomas 
W.  Scott  to  proceed  upon  the  said  runway,  and  said  A. 
W.  Pitcairn  did  negligently  continue  to  park  his  said  air- 
plane upon  the  said  runway,  and  such  negligence  on  the 
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part  of  said  plaintiiT,  its  agents,  servants  and  employees, 
did  proximately  cause  and  contribute  to  the  accident  and 
damages  to  the  plaintiff's  property. 

Wherefore,  defendant  demands  judgment  that  the  plain- 
tiff take  nothing  by  its  complaint,  and  for  defendant's 
costs  sustained  herein. 

JAMES  V.  BREWER 
Attorney  for  Defendant  Douglas  Aircraft  Co., 
Inc.,  a  corporation.   [8] 

[Verified.] 

[Affidavit  of  Service  by  Mail] 

[Endorsed]  :  Filed  Feb.  7,  1947.  Edmund  L.  Smith, 
Clerk.   [9] 


[Title  of  District  Court  and  Cause] 

ANSWER  OF  DEFENDANT  THOMAS  W.  SCOTT 

Comes  now  the  defendant  Thomas  W.  Scott,  and  an- 
swering the  complaint  of  the  plaintiff  on  file  herein  denies 
and  alleges  as  follows: 

FIRST  DEFENSE 

The  plaintiff's  complaint  fails  to  state  a  claim  against 
the  defendant  upon  which  relief  can  be  granted. 

SECOND  DEFENSE 

The  plaintiff's  complaint  fails  to  state  a  claim  against 
the  defendant  upon  which  relief  may  be  granted  for  the 
reason  that  the  action  is  one  for  the  recovery  of  damages 
to  property,  and  under  the  law  of  California,  where  the 
said  action  is  commenced  and  where  the  said  accident  to 
the   property   occurred,   the   right   to   bring  an   action   is 
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barred  after  the  lapse  of  three  years'  time  from  the  time 
of  the  accident,  and  the  said  action  is  particularly  barred 
by  the  provisions  [10]  of  Section  338,  subdivision  3,  of 
the  Code  of  Civil  Procedure  of  the  State  of  California. 

THIRD  DEFENSE 
Defendant  admits  the  allegations  contained  in  para- 
graphs I,  II  and  IV,  and  admits  that  there  was  a  collision 
between  the  airplane  operated  by  this  defendant  and  the 
airplane  alleged  and  described  as  plaintiff's,  on  the  11th 
day  of  November,  1943,  at  the  Los  Angeles  Municipal 
Airport.  Alleges  that  he  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  paragraph  III  of  the  complaint, 
and  on  that  ground  denies  said  allegations,  and  denies 
each  and  every  other  allegation  in  the  complaint. 

FOURTH  DEFENSE 
That  the  accident  and  any  damages  plaintiff  may  have 
sustained,  if  any,  were  due  directly  and  proximately  to 
an  unavoidable  and  inevitable  accident  so  far  as  this  an- 
swering defendant  is  concerned. 

FIFTH   DEFENSE 

I. 

That  the  defendant  is  informed  and  believes  and  upon 
that  ground  alleges  that  the  plaintiff,  under  appropriate 
statutes,  had  seized  control  of  the  Los  Angeles  Municipal 
Airport  prior  to  the  11th  day  of  November,  1943,  and 
was  operating  and  controlling  all  operations  in  the  area 
of  the  said  airport  and  at  the  said  airport,  and  all  other 
operations  of  all  airplanes  elsewhere  in  the  continental 
United  States,  by  virtue  of  the  fact  that  the  United  States 
was  at  war,  and  by  virtue  of  the  foregoing  said  plaintiff 
was  in  charge  of  the  tower  at  the  place  where  the  said 
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accident  occurred,  to-wit:  the  Los  Angeles  Municipal 
Airport,  and  in  charge  of  all  the  area  contained  within 
the  said  airport. 

II. 
That  at  all  times  herein  mentioned  and  prior  to  the 
accident  in  question,  the  said  A.  W.  Pitcairn  was  an  agent 
of  the  plaintiff,  and  as  such  agent  was  operating  the  said 
P-51B  airplane  described  in  [11]  paragraph  III  of  the 
complaint,  and  that  at  all  times  herein  mentioned  the 
control  tower  and  its  employees,  particularly  on  the  date 
and  at  the  time  of  the  accident,  were  agents,  servants  and 
employees  of  the  United  States  and  operating  under  the 
direction  and  control  of  the  United  States. 

III. 

That  under  and  by  virtue  of  the  rules  and  customs  of 
the  airport  and  of  the  Civil  Aeronautics  Authority  in 
charge  of  the  flight  of  airplanes  in  and  around  airports 
and  in  the  air  throughout  the  United  States  and  the 
operation  of  airplanes  in  general,  the  parking  of  an  air- 
plane upon  or  near  the  runway  of  an  airport  without  im- 
mediately moving  the  same  out  of  said  runway  and  into 
a  proper  place  for  storage,  was  forbidden.  That  con- 
trary to  the  said  rules  and  regulations,  the  said  agent  of 
the  plaintiff,  A.  W.  Pitcairn,  did  knowingly  violate  the 
said  rule  and  did  park  the  said  P-51B  airplane  on  or 
near  the  said  runway  of  the  Los  Angeles  Municipal  Air- 
port just  prior  to  the  accident  sued  upon  by  the  plaintiff 
in  plaintiff's  complaint,  and  continued  to  park  the  air- 
plane there  for  some  time  thereafter  and  until  the  time 
of  the  accident,  contrary  to  the  said  rules. 
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IV. 

That  the  said  tower  which  was  controlled  by  the  agents, 
servants  and  employees  of  the  plaintiff  also  controlled  the 
traffic  incoming  and  outgoing  at  the  airport  and  the  ac- 
tions of  the  owners  and  pilots  of  airplanes  at  the  said 
airport,  and  the  said  agents,  servants  and  employees  of 
the  plaintiff  in  the  said  tower  did  know  that  the  said  A. 
W.  Pitcairn  had  improperly  parked  and  kept  his  P-51B 
airplane  on  the  runway  at  the  said  airport  and  did  con- 
tinue to  permiit  him  to  so  park  said  airplane,  and  despite 
said  knowledge  did  order  the  defendant,  Thomas  W. 
Scott,  who  was  piloting  the  SBD-5  airplane  belonging  to 
the  defendant  Douglas  Aircraft  Co.,  Inc.,  a  corporation, 
to  land  on  the  said  runway  where  the  airplane  of  the 
plaintiff  was  [12]  parked,  and  to  proceed  up  the  runway 
to  the  proper  place  to  store  and  park  said  SBD-5  airplane, 
well  knowing  that  the  said  airplane  piloted  by  the  said 
Thomas  W.  Scott  was  one  which  prevented  the  pilot  from 
looking  directly  forward  on  the  runway  on  which  he 
was  proceeding  or  on  any  runway  on  the  ground  because 
of  the  nature  of  the  construction  of  said  airplane  with  its 
nose  up  in  the  air  hiding  from  view  the  ground  directly 
ahead  of  the  airplane  as  it  proceeded,  and  negligently 
failed  to  warn  said  Thomas  W.  Scott  of  the  parking  of 
the  P-51B  thereon,  and  despite  said  knowledge  the  said 
tower  at  said  field  operated  by  the  agents,  servants  and 
employees  of  the  plaintiff  or  under  their  direction  and 
control,  did  negligently  order  the  said  Thomas  W.  Scott 
to  proceed  upon  the  said  runway,  and  said  A.  W.   Pit- 
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cairn  did  negligently  continue  to  park  his  said  airplane 
upon  the  said  runway,  and  such  negligence  on  the  part  of 
said  plaintiff,  its  agents,  servants  and  employees,  did 
proximately  cause  and  contribute  to  the  accident  and 
damages  to  the  plaintiff's  property. 

Wherefore,  defendant  demands  judgment  that  the 
plaintiff  take  nothing  by  its  complaint,  and  for  defend- 
ant's costs  sustained  herein. 

JAMES  V.  BREWER 
Attorney  for  Defendant  Thomas  W.  Scott.  [13] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Apr.  2,  1947.  Edmund  L.  Smith, 
Clerk.    [14] 


[Title  of  District  Court  and  Cause] 

VERDICT  OF  THE  JURY 

We,  the  jury  in  the  above  entitled  cause,  find  the  issues 
in  favor  of  the  defendants. 

Dated:    Los  Angeles,  California,  May  14th,  1947. 

CHAS.   T.   PIKE 
Foreman  of  the  Jury 

[Endorsed]  :    Filed  May  14,  1947.    Edmund  L.  Smith, 
Clerk.   [15] 


Douglas  Aircraft  Co.,  Inc.,  et  al.  13 

[Title  of  District  Court  and  Cause] 

NOTICE   OF   MOTION   FOR   JUDGMENT   OR 
NEW  TRIAL 

To  James  V.  Brewer,  Attorney  for  Defendants,  and 
Douglas  Aircraft  Co.  Inc.,  a  corporation,  and 
Thomas  W.  Scott,  Defendants. 

Please  Take  Notice  that  the  undersigned  will  bring  the 
above  motion  on  for  a  hearing  before  this  Court  in  Court- 
room 7  of  the  above-entitled  Court,  at  the  Post  Office  and 
Courthouse  Building  in  the  City  of  Los  Angeles,  at  10 
o'clock  A.  M.  on  Jun'e  2,  1947,  or  as  soon  thereafter  as 
counsel  can  be  heard. 

Dated:    May  22,  1947. 

JAMES  M.  CARTER 

United  States  Attorney 

RONALD   WALKER 

Assistant  U.   S.  Attorney 
Chief,  Civil  Division 

CAMERON  L.  LILLIE 

Assistant  U.   S.  Attorney 

By  Cameron  L.  Lillie 

Attorneys   for   Plaintiff 

[Endorsed]  :    Filed  May  22,  1947.    Edmund  L.  Smith, 
Clerk.  [16] 
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[Title  of  District  Court  and  Cause] 

ALTERNATIVE  MOTION  FOR  JUDGMENT   OR 
NEW  TRIAL 

Plaintiff  moves  the  Court  to  set  aside  the  verdict  en- 
tered in  the  above-entitled  cause  on  May  14,  1947,  and 
to  enter  judgment  in  accrdance  with  its  motion  for  di- 
rected verdict  on  the  ground  that  the  motion  for  directed 
verdict  should  have  been  granted  because: 

A.  There  was  no  dispute  in  the  facts  introduced  into 
evidence  and  therefore  the  question  is  one  of  law. 

B.  There  was  no  evidence  of  contributory  negligence 
on  the  part  of  the  plaintiff,  its  agents,  servants,  or  em- 
ployees, or  on  the  part  of  A.  W.  Pitcairn,  the  pilot  of  the 
plaintiff's  airplane; 

C.  The  evidence  in  the  cause  showed  conclusively  that 
the  damages  sustained  by  the  plaintiff  were  the  proximate 
result  of  the  defendant's  negligence. 

In  the  alternative,  plaintiff  moves  the  Court  to  set  aside 
the  verdict  and  grant  defendant  a  new  trial  on  the  follow- 
ing grounds: 

A.  There  was  insufficient  evidence  to  justify  the  ver- 
dict;  [17] 

B.  There  was  no  evidence  of  contributory  negligence 
on  the  part  of  the  plaintiff,  its  agents,  servants,  or  em- 
ployees, or  on  the  part  of  A.  W.  Pitcairn,  the  pilot  of  the 
plaintiff's  airplane; 
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C.  The  evidence  in  the  cause  showed  conclusively  that 
the  damages  sustained  by  the  plaintiff  were  the  proximate 
result  of  the  defendant's  negligence. 

Respectfully  submitted, 

JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 

Assistant  U.  S.  Attorney 

Chief,  Civil  Division 
CAMERON  L.  LILLIE 

Assistant  U.  S.  Attorney 
By  Cameron  L.  Lillie 

Attorneys  for  Plaintiff 

[Endorsed]  :    Filed  May  22,  1947.    Edmund  L.  Smith, 
Clerk.  [18] 


In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  California 

Central   Division 

No.  6074  O'C 


UNITED  STATES  OF  AMERICA, 


Plaintiff, 


vs. 
DOUGLAS  AIRCRAFT  CO.,  INC.,  a  corporation,  and 
THOMAS  W.  SCOTT, 

Defendants. 

JUDGMENT  ON  VERDICT  FOR  DEFENDANTS 

Be  It  Remembered,  that  the  above  entitled  case  was  set 
for  trial  on  May  6,  1947,  at  10  o'clock  A.  M.  in  Room  7 
of  the  Federal  Building,  Los  Angeles,  California,  before 
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the  Honorable  J.  F.  T.  O'Connor,  District  Judge  Presid- 
ing, and  the  same  trailed  from  this  day  until  May  12, 
1947,  when  the  trial  was  commenced  and  the  plaintiff 
being  represented  by  James  M.  Carter,  United  States 
Attorney,  and  Cameron  L.  Lillie,  Assistant  United  States 
Attorney,  and  the  defendants  Douglas  Aircraft  Co.,  Inc., 
a  corporation,  and  Thomas  W.  Scott  being  represented 
by  James  V.  Brewer,  and  both  parties  having  announced 
they  were  ready  a  jury  was  duly  impaneled  and  questioned 
by  the  Court  on  voir  dire,  and  after  peremptory  challenges 
and  both  sides  having  announced  that  they  were  satisfied 
with  the  jury,  the  same  was  sworn  to  try  the  case  and 
thereafter  evidence  having  been  presented  by  plaintiff 
and  by  the  defendants,  and  the  Court  having  duly  in- 
structed the  jury  as  to  the  law  and  the  jury  did  then,  on 
the  [19]  14th  day  of  May,  1947,  render  its  verdict  with 
title  of  the  Court  and  cause  as  above  stated,  said  verdict 
was  as  follows : 

"VERDICT  OF  THE  JURY 

We,  the  jury  in  the  above  entitled  case,  find  the 
issues  in  favor  of  the  defendants. 

Dated:    Los  Angeles,  California,  May  14,  1947 

(Signed)  Charles  T.  Pike 

Foreman  of  the  Jury" 

and  the  said  verdict  of  the  jury  having  been  duly  filed 
on  May  14,  1947,  it  appearing  to  the  Court  to  be  proper 
in  the  premises,  it  is  hereby 

Ordered,  Adjudged  and  Decreed,  pursuant  to  said 
verdict,  that  the  United  States  of  America,  plaintiff,  take 
nothing  by  their  action  herein. 
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Dated:    Los  Angeles,  California,  May  26,   1947. 

J.  F.  T.  O'CONNOR 

District  Judge 

Approved  as  to  form. 
Dated:    May  26,  1947. 

JAMES  M.  CARTER,  United  States  Attorney, 
RONALD  WALKER,  Assistant  U.  S.  Attorney, 
CAMERON  L.  LILLIE,  Assistant  U.  S.  Attorney, 

By  Cameron  L.  Lillie 

Attorneys  for  Plaintiff 

Judgment  entered  May  26,  1947.  Docketed  May  26, 
1947.  Book  C.  O.  B.  43,  page  317.  Edmund  L.  Smith, 
Clerk;  by  Francis  E.  Cross,  Deputy. 

[Endorsed]  :  Filed  May  26,  1947.  Edmund  L.  Smith, 
Clerk.  [20] 


[Minutes:    Monday,  June  2,  1947] 

Present:  The  Honorable  J.  F.  T.  O'Connor,  District 
Judge. 

This  cause  coming  on  for  hearing  of  motion  of  plain- 
tiff for  a  new  trial,  pursuant  to  notice  filed  May  22,  1947; 
also,  to  set  aside  judgment  and  enter  judgment  for  the 
plaintiff;  Cameron  Lillie,  Esq.,  Assistant  U.  S.  Attorney, 
appearing  as  counsel  for  the  Government;  James  V. 
Brewer,  Esq.,  appearing  as  counsel  for  the  defendant; 
Attorney  Lillie  argues.  The  Court  makes  a  statement 
and  it  is  ordered  that  the  said  motion  of  the  plaintiff  for 
a  new  trial  is  denied  and  exception  allowed.    [21] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 
To  the  Defendants,  Douglas  Aircraft  Co.,  Inc.,  a  corpo- 
ration, and  Thomas  W.  Scott,  and  to  Their  Attorney, 
James  V.  Brewer: 
Notice    Is    Hereby    Given    that   the    United    States    of 
America  does  hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth   Circuit   from  the  final 
judgment  entered  in  the  within  action  on  or  about   the 
26th  day  of  May,  1947,  and  from  the  whole  thereof. 
Dated  this  8th  day  of  August,  1947. 

JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 
Assistant  U.  S.  Attorney 
Chief,  Civil  Division 
CAMERON  L.  LILLIE 
Assistant  U.   S.  Attorney 
Attorneys   for   Plaintiff    [22] 
[Affidavit  of  Service  by  Mail] 

[Endorsed]  :    Filed  Aug.  8,  1947.    Edmund  L.  Smith, 
Clerk.    [23] 


[Title  of  District  Court  and  Cause] 

ORDER  OF  TRANSMISSION  OF  ORIGINAL  EX- 
HIBITS TO  THE  UNITED  STATES  CIRCUIT 
COURT  OF  APPEALS,  NINTH  DISTRICT 

It  appearing  that  the  Exhibits  heretofore  used  at  the 
trial  of  this  action  should  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  District  in  lieu 
of  copies  thereof; 

It  Is  Hereby  Ordered  that  the  Clerk  of  the  Court  for 
this  District  transport  said  original  Exhibits  to  the  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  District 
and  that  upon  the  termination  of  said  appeal  the  said 
original  Exhibits  shall  be  returned  to  the  Clerk  of  this 
District. 

Dated  this  6th  day  of  August,  1947. 

JACOB    WEINBERGER 
Judge  of  United  States  District  Court 

[Endorsed]  :    Filed  Aug.  6,  1947.    Edmund  L.  Smith, 
Clerk.   [24] 


[Title  of  District  Court  and  Cause] 

ORDER  FOR  EXTENSIONS  OF  TIME  FOR  FILING 

RECORD    ON    APPEAL    AND    DOCKETING 

THE  ACTION 

Notice  of  Appeal  having  been  filed  on  the  eighth  day  of 
August,  1947,  and  it  appearing  to  the  Court  that  a  certi- 
fied copy  of  the  transcript  of  record  of  said  cause  cannot 
be  prepared  prior  to  October  20,  1947,  and  upon  motion 
of  the  appellant  in  the  above-entitled  action  that  the  time 
within  which  appellants  may  file  the  record  on  appeal  and 
docket  the  action  with  the  Circuit  Court  of  Appeals  may 
be  extended  in  accordance  with  Rule  7Z{g),  Rules  of 
Civil  Procedure  for  the  District  Courts  of  the  United 
States : 

It  Is  Hereby  Ordered  that  time  within  which  appellants 
may  file  the  record  on  appeal  and  docket  the  action  with 
the  Circuit  Court  of  Appeals  be,  and  is  hereby  extended 
to  and  including  October  20,  1947. 

Dated  this  3d  day  of  September,  1947. 

J.  F.  T.  O'CONNOR 

United  States  District  Judge 

[Endorsed]  :  Filed  Sep.  4,  1947.  Edmund  L.  Smith, 
Clerk.  [27] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  27,  inclusive,  contain  full,  true  and  correct  copies 
of  Complaint  for  Damages;  Answer  of  Douglas  Aircraft 
Co.,  Inc.;  Answer  of  Defendant  Thomas  W.  Scott;  Ver- 
dict of  the  Jury;  Notice  of  Motion  for  Judgment  or  New 
Trial;  Alternative  Motion  for  Judgment  or  New  Trial; 
Judgment  on  Verdict  for  Defendants;  Minute  Order 
Entered  June  2,  1947;  Notice  of  Appeal;  Order  of  Trans- 
mission of  Original  Exhibits;  Designation  of  Record  on 
Appeal  and  Order  for  Extension  of  Time  for  Filing 
Record  and  Docketing  Appeal  which,  together  with  copy 
of  reporter's  transcript  of  proceedings  on  May  13  and 
14,  1947  and  original  Plaintiif's  Exhibits  1,  2,  and  3-A 
to  3-X,  inclusive  and  original  Defendants'  Exhibits  A-1 
to  A-19,  B-1,  B-2  and  C,  transmitted  herewith,  consti- 
tute the  record  on  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  15th  day  of  October,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH,  Clerk 

By  Theodore  Hocke 
Chief    Deputy    Clerk. 
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[Title  of  District  Court  and  Cause] 

Honorable  J.  F,  T.  O'Connor,  Judge  Presiding 

REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 
Los  Angeles,  California,  May  13,  1947 

Appearances : 

For  the  Plaintiff:  James  M.  Carter,  United  States  At- 
torney; by  Cameron  L.  Lillie,  Assistant  United  States 
Attorney.  ' 

For  the  Defendant:  James  V.  Brewer,  Esq.,  1125 
Fidehty  Building,  Los  Angeles,  California. 

Los  Angeles,   California,   May   13,   1947, 

10:00  O'clock  A.  M. 

(A  jury  was  duly  impaneled  and  sworn.) 

The  Clerk:  No.  6074  Civil,  United  States  vs.  Doug- 
las Aircraft  Co.,  for  further  jury  trial. 

Mr.  Lillie:     Ready  for  the  government. 

Mr.  Bremer :     Ready. 

The  Court:  Let  the  record  show  the  jury  are  present 
and  counsel  in  court. 

Do  you  care  to  make  an  opening  statement,  govern- 
ment? 

Mr.  Lillie:    Yes,  your  Honor. 

The  Court :     All  right,  proceed. 

(Opening  Statements) 
(On  behalf  of  Plaintiff  and  Defendant) 

The  Court :    Call  your  first  witness. 
Mr.  Lillie :    Mr.  Baker. 
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JOHN  R.  BAKER 

called  as  a  witness  by  and  in  behalf  of  the  plaintiff,  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     Your  full  name? 

The  Witness :    John  R.  Baker, 

The  Clerk:     B-a-k-e-r? 

The  Witness :    That's  right. 

Direct  Examination. 

Q,  By  Mr.  Lillie:  Mr.  Baker,  where  do  you  re- 
side? [2*] 

A.  Altadena. 

Q.  And  what  is  the  address? 

A.  172  West  Figueroa  Drive,  Altadena,  California. 

Q.  By  whom  are  you  employed? 

A.  North  American  Aviation,  Inc. 

Q.  How  long  have  you  been  employed  by  North  Amer- 
ican? 

A.  Nine  years  and  nine  months. 

Q,  At  the  time  of  the  accident  in  question  what  was 
your  occupation? 

A.  Assistant  contract  administrator. 

Q.  And  as  an  assistant  contract  administrator  were 
certain  records  and  files  kept  under  your  supervision? 

A.  Yes,  sir. 

Q.  In  the  course  of  business?             A.    Yes,  sir. 

Q.  I  will  show  you  a  file  and  ask  you  if  you  recognize 

it.  A.    I  do. 

Q.  Is  that  file  kept  in  the  ordinary  course  of  business 

under  your  supervision?  A.    Yes,  sir. 

*Page  number  appearing  at  top  of  page  of  Original  Reporter's 
Transcript. 
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(Testimony  of  John  R.  Baker) 

Q.     Does  it  relate  to  the  airplane  which  was  damaged 
in  the  action  which  is  under  litigation  now? 
A.     It  does. 

Mr.  Lillie:    I  will  offer  it  in  evidence,  your  Honor.  [3] 
The  Court :    Has  the  defendant  seen  the  file? 
Mr.  Lillie:    Yes. 
The  Court:     In  evidence. 
The  Clerk:     Government's  Exhibit  No.  2. 

(The  document  referred  to  was  received  in  evidence 
and  marked  as  Government's  Exhibit  No.  2.) 

Q.  By  Mr.  Lillie:  Do  you  recall  what  the  number 
of  the  airplane  that  was  damaged  was  that  was  assigned 
by  the  Army,  Mr.  Baker? 

A.    By  memory,  are  you  asking? 

Q.     Yes.     Well,  can  you  refer  to  it  in  the  file? 

A.    Yes,  sir.    43-12093. 

Mr.  Brewer :     What  was  that  again,  Mr.  Baker  ? 

The  Witness:    43-12093. 

Q.  By  Mr.  Lillie:  In  that  file  was  there  a  contract 
entered  into  by  North  America  Aviation  and  the  gov- 
ernment for  the  purchase  of  a  stated  number  of  air- 
planes? A.     Yes,  sir. 

Q.    How  many  were  there?  A.    400. 

Q.    When  was  that  contract  entered  into? 

A.    December  15,  1942. 

Q.  Thereafter  was  the  plane  in  question  delivered 
pursuant  to  that  contract?  A.    Yes,  sir.  [4] 

O.  When  was  it  delivered  and  accepted  by  the  Army? 
Do  your  records  indicate  that? 

A.  The  contract  does  not  indicate  that,  but  the  re- 
ceiving report  indicates  that  it  was  delivered  to  the 
Army  April  29,  1943. 
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Q.  April  29,  1943.  Do  your  records  indicate  that  it 
was  accepted  also  as  of  that  date?  A.    Yes,  sir. 

Q.  Did  the  Army  take  control  and  possession  of  it, 
do  you  know?    Do  your  records  indicate? 

A.    The  records  indicate  such,  yes. 

Q.  Do  your  records  indicate  whether  or  not  it  was 
turned  back  to  North  American?  A.     Yes. 

Q.    On  what  day?  A.     May  4,  1943. 

O.     Do  your  records  indicate  the  purpose? 

A.    For  flight  tests. 

Q.  Do  the  records  in  that  file  indicate  how  long  you 
held  it  before  it  was  again  turned  back  to  the  Army? 

A.  I  don't  know  how  to  answer  your  question  on 
that,  sir,  because  the  airplane  was  in  our  possession  at 
the  time  the  accident  occurred;  and  we  retained  it  until 
after  we  repaired  it. 

Q.    Then  after  you  returned  it,  did  you —  [5] 

The  Court  (Interposing):     He  did  not  say,  "returned." 

Q.  By  Mr.  Lillie:  After  you  repaired  it,  did  you  re- 
turn it  to  the  War  Department,  the  Army? 

A.  After  it  was  repaired,  we  returned  it  to  the  War 
Department. 

Q.    Do  your  records  indicate  that? 

A.     Not  these  here,  no. 

Q.     Do  you  know  of  your  own  knowledge? 

A.     Yes. 

Q.  Do  your  records  in  that  file  indicate  whether  a 
survey  was  made  on  the  plane  after  it  was  damaged  ? 

A.    Yes. 

Q.     Do  they  indicate  who  made  the  survey? 

A.    Yes,  sir. 

0.     Who  made  the  survey? 

A.    Plant  Protection. 
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Q.  Do  your  records  indicate  a  survey  as  to  the  repair 
of  the  plane?  By  that  I  mean  do  your  records  indicate 
whether  or  not  anyone  estimated  what  the  repair  would 
be?  A.    Yes. 

Q.     Do  your  records  indicate  that? 

A.    Yes,  sir,  they  do. 

Q.     Do  they  indicate  who  made  the  survey? 

A.     No,  they  don't  show  that. 

Q.  Does  one  of  your  records  in  that  file  indicate  [6] 
whether  or  not  the  repairs  were  made? 

A.    Yes,  sir. 

Q.     Is  this  the  paper  (indicating)  ? 

A.  That  is  the  paper.  That  shows  our  estimate  as 
to  what  it  would  take  to  repair  the  airplane. 

Q.    Is  that  just  for  materials  or  materials  and  labor? 

A.    Materials  and  labor. 

Q.     And  the  amount  of  that  is  how  much? 

A.    $5,139.78. 

Q.  $5,139.78.  Well,  now,  was  all  the  material  sup- 
plied by  North  American?  A.    No,  sir. 

Q.  What  does  this  "Wing  Panel  Replacement  As- 
sembly IGFE"  stand  for? 

A.  That  stands  for  government-furnished  equipment 
as  furnished  to  North  American  by  the  government. 

Q.  Was  that  by  reason  of  the  fact  you  didn't  have 
that  merchandise  in  stock? 

A.    That's  right. 

Q.     And  the  government  did  have  it  in  stock? 

A.    Correct. 

Q.  Do  you  know  what  the  valuation  of  a  wing  panel 
replacement  assembly  was  at  that  time?  A.     I  do. 

Q.    Also  as  to  an  elevator  assembly,  covered?  [7] 

A.    Yes,  sir. 
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Q.     Stabilizer  assembly,  vertical?  A.     Yes. 

Q.    And  a  rudder  assembly,  covered?  A.    Yes. 

Q.  And  those  are  the  only  government-issued  equip- 
ment? A.    That's  right. 

Q.  Can  you  tell  me  what  those  amounts  are,  off- 
hand? 

A.     I  couldn't,  without  referring  to  our  files  on  that. 

Q.  Well,  you  prepared  a  memorandum  for  me,  and 
I  will  show  it  to  you  so  that  your  recollection  may  be 
refreshed  and  see  if  you  can  then  determine  what  the 
amounts  were.  A.     Yes. 

Q.  How  much  was  the  wing  panel  replacement  as- 
sembly? A.    $4,640.33. 

Q.    And  the  aileron  assembly?     No,  it  is  an  elevator. 

A.     Elevator,  $262.04. 

Q.    Stabilizer  assembly,  vertical?  A.    $284.58. 

Q.    And  the  rudder?  A.    $262.88. 

Q.  So  that  the  amount  that  would  have  been  charged 
the  Army,  had  they  not  had  the  parts  to  supply  you, 
would  have  been  the  total  of  the  two  amounts:  $5,449.83. 

A.     Correct.  [8] 

Q.    And  the  $5,139.78? 

A.    That's  right. 

O.  Is  that  correct?  Thereafter  was  the  Army  billed, 
Mr.  Baker?  Do  your  records  indicate  that  the  Army 
was  billed,  the  government,  the  amount  in  question? 

A.  The  Army  was  billed  by  North  American  by  the 
amount  in  this  quotation,  that  is  correct. 

Q.     Do  you  know  whether  or  not  it  was  paid? 

A.    Yes,  sir,  it  was. 

Mr.  Lillie:     Cross  examine. 
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Cross  Examination. 
By  Mr.  Brewer: 

Q.  Mr.  Baker,  this  memo  of  May  1,  1947,  relating 
to  these  prices  of  parts :  are  those  the  prices  charged  at 
that  time?  A.    That's  right. 

Q.  When  you  gave  the  number  of  this  plane,  this 
"43,"  does  that  mean  that  in  '43  it  was  built? 

A.  No,  sir.  That  is  the  designation  of  the  Army  Air 
Forces,  the  serial  numbers  the  Army  Air  Forces  placed 
on  the  airplane.  The  "43"  represented  the  year  that  it 
was  built. 

Q.    How  many  planes  of  this  kind  had  been  built? 

A.     At  the  time? 

Q.    Yes. 

A.  That  this  accident  had  occurred?  This  was  the  [9] 
first  airplane  on  that  contract. 

Mr.  Brewer:     All  right,  I  think  that  is  all. 

Mr.  Lillie:     That  is  all,  Mr.  Baker. 

(Witness  excused.) 

Mr.  Lillie:     Call  Mr.  Armitage. 

ROMMEL  JOSEPH  ARMITAGE,  JR. 

called  as  a  witness  by  and  in  behalf  of  the  plaintiff, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Your  full  name? 

The  Witness :     Rommel  Joseph  Armitage. 

The  Clerk:     R-o-m-m-e-1  Joseph? 

The  Witness :    Yes. 

The  Clerk:    Your  last  name? 

The  Witness:    A-r-m-i-t-a-g-e. 
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The  Clerk:    Junior? 

The  Witness :    Yes. 

The  Clerk:     Rommel  Joseph  Armitage,  Jr.? 

The  Witness :    Yes. 

The  Clerk :    Thank  you. 

Direct  Examination. 
By  Mr.  Lillie: 

Q.     Where  do  you  reside,  Mr.  Armitage? 

A.    825  West  161st,  Gardena. 

Q.    Where  are  you  employed  now? 

A.    North  American  Aviation.  [10] 

Q.    Were  you  so  employed  on  November  11,  1943? 

A.    I  was. 

Q.     What  was  your  position  at  that  time,  Mr.  Arm- 
itage ? 

A.      General    foreman    of    the    Flight    Test    Hangar, 
in  charge  of  maintenance. 

Mr.  Lillie :     I  don't  hear  you. 

Mr.  Brewer:     Keep  your  voice  up. 

The   Witness :      General    foreman   of    the   Flight   Test 
Hangar,  in  charge  of  maintenance. 

Q.    By  Mr.  Lillie:     Do  you  recall  the  accident  in  which 
this  plane  was  damaged?  A.     I  do. 

Q.    Did  you  see  the  plane  after  the  accident? 

A.     I  did. 

Q.      Did    you    make    a    survey    on    the    plane    for    the 
repair  of  it?  A.     Parts  required,  yes. 

Q.     I  will  show  you  a  quotation  which  is  contained  in 
Government's  Exhibit  2.     I  will  ask  you  to  look  at  that. 

A.     (Examining  document) 

Q.     And  tell  the  jury  whether  or  not  those  parts  were 
actually  placed  upon  that  plane. 
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A.    Those  parts  were  placed  on  that  airplane. 

Q,     Under  your  supervision? 

A.     Under  my  supervision,  yes.   [11] 

Q.  Were  they  the  necessary  parts  required  to  repair 
that  plane?  A.    Yes. 

Mr.  Lillie:    That  is  all. 

Mr.  Brewer :    No  questions. 

Mr.  Lillie :    Step  down. 

The  Court:    That  is  all,  thank  you. 

(Witness  excused.) 

Mr.  Lillie:     Mr.  Virgin. 

EDWARD  WARREN  VIRGIN, 

called  as  a  witness  by  and  in  behalf  of  the  government, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Your  full  name? 

The  Witness :     Edward  Warren  Virgin. 

The  Clerk:     How  do  you  spell  your  name? 

The  Witness  :    Virgin,  V-i-r-g-i-n. 

The  Clerk:    Will  you  take  the  stand,  please? 

Direct  Examination. 
By  Mr.  Lillie: 

Q.    Where  do  you  reside,  Mr.  Virgin? 

A.    2932  Wicklow  Road,  Los  Angeles,  California. 

Q.    What  is  your  occupation,  sir? 

A.     I  am  the  chief  test  pilot,  North  American  Aviation. 

Q.  How  long  have  you  been  employed  in  that  ca- 
pacity ? 

A.  I  have  been  employed  with  North  American  six 
years  [12]  and  three  months.  I  don't  recall  the  exact 
date  of  my  being  made  chief  test  pilot. 
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O.  Do  you  recall  whether  or  not  it  was  prior  to  No- 
vember 11,  1943,  when  this  accident  occurred? 

A.     Yes. 

O.     It  was  prior  to  that?  A.     Yes. 

O.  ^^'hat  are  your  duties  as  chief  test  pilot  and  what 
were  your  duties  at  that  time  on  November  11,  1943? 

A.  To  make  flights  on  experimental  aircraft,  flight 
tests  on  experimental  aircraft,  and  also  direct  in  the 
planning  and  conduction  of  other  tests  by  the  remainder 
of  the  flight  test  section. 

O.  How  many  pilots  did  you  have  working  under 
you  at  that  time,  Mr.  Virgin?  A.     Four. 

Q.     What  were  their  duties? 

A.  To  conduct  authorized  tests  on  experimental  air- 
craft. 

Q.  Now,  when  you  say  ''authorized  tests"  what  do 
you  mean  by  ''authorized  tests"? 

A.  W^ell,  the  Army  loaned  to  North  American  on 
contract  certain  experimental  aircraft  for  the  express 
purpose  to  conduct  tests  on  those  aircraft  pertaining  to 
the  development,  proving  and  the  establishment  of  the 
particular  characteristics  [13]  of  that  airplane. 

0.  Well,  did  the  Army,  under  its  authorization, 
designate  what  the  tests  were  to  be? 

A.  We  requested  of  the  Army  the  airplanes  for 
specific  test  purposes. 

Q.     Could  any  pilot  fly  those  planes? 

A.  Only  the  authorized  pilots  we  had  on  our  staff 
at  the  time. 

Q.    W'tve  they  authorized  by  or  certified  by  the  Army? 

A.    They  were. 

O.    For  that  particular  purpose?  A.     Yes. 
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Q,  Did  you  have  in  your  employ  at  that  time  A.  W. 
Pitcairn?  A.    Yes. 

Q.  How  long  had  he  been  working  for  North  Amer- 
ican, do  you  know?  A.     I  don't  recall. 

Q.    Was  he  an  experienced  pilot,  do  you  know? 

A.    Yes. 

0.    Was  he  authorized  to  make  the  flight  tests? 

A.    He  was. 

Q.     On  the  day  in  question,  on  November  11,  1943? 

A.    He  was, 

Q.    Who  gave  him  that  authorization?  [14] 

A.  I  assigned  Pitcairn  to  the  flight,  and  I  was  ex- 
ercising a  prerogative  which  the  Army  bestowed  upon 
me. 

Q.    What  was  the  purpose  of  the  test,  Mr.  Virgin? 

A.  The  purpose  of  the  test  was  to  determine  the  air- 
flow characteristics  of  the  coolant  scoop  of  the  P-51  air- 
craft. 

Q.     Did  you  use  any  instruments  to  determine  that? 

A.    Yes. 

O.     What  kind  of  instruments  did  you  use? 

A.  We  used  in  the  scoop  in  question  a  series  of  rakes 
which,  in  turn,  are  evenly  spaced  throughout  the  scoop. 
These  rakes  are  connected  to  monometers  or  airspeed 
indicators  in  order  to  read  the  total  pressure  and  the 
static  pressure  in  this  scoop  in  order  to  determine  the 
flow  characteristics,  the  airflow  characteristics. 

Q.  Now,  how  was  the  plane  taken  onto  the  landing- 
strip? 

A.     It  was  towed  out  by  a  tractor. 

Q.     And  was  there  a  particular  purpose? 

A.  The  reason  that  we  did  that  is  because  the  rakes, 
which  I  have  mentioned,  have  very  small  pressure  and 
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static  holes  in  them;  and  if  you  start  the  propeller,  the 
scoop  being  right  behind  the  propeller,  dirt  and  dust 
are  picked  up  off  the  runway,  thrown  into  the  scoop, 
which  in  turn  is  very  likely  to  clog  up  the  rake  openings, 
hence  nullifying  the  test    [15] 

Q.  Was  this  the  first  test  of  this  type  of  equipment 
that  had  been  made  by  North  American?  A.     No. 

Q.  Was  that  custom  in  usage  on  that  field  to  pro- 
ceed on  that  basis  of  towing  a  plane  out? 

Mr.  Brewer :  Just  a  moment.  We  object  to  that  on 
the  ground  that  the  witness  is  not  shown  to  be  qualified. 
There  is  no  proper  foundation  laid  as  to  usage  on  that 
field. 

The  Court:    Well,  you  can  develop  that. 

Q.  By  Mr.  Lillie :  How  long  did  you  work  out  at  that 
field,  Mr.  Virgin? 

A.    Since  February  1,  1941. 

Q.  In  that  connection  had  you  flown  different  types 
of  planes  from  that  field  and  into  it?  A.     Yes. 

Q.    How  often? 

A.  Oh,  in  the  early  stages  of  the  war,  along  about 
1941,  I  would  fly  on  the  average  of  30  hours  a  month, 
30  or  40  hours  a  month. 

Q.     How  many  hours  of  flight  have  you  had? 

A.    3,000. 

Q.     On  what  kind  of  ships? 

A.     Mostly  all  military  types. 

Q.     Single  and  multiple-motor? 

A.     Single  and  multi-engine.   [16] 

Q.    Are  you  still  flying  out  at  that  field? 

A.    Yes. 

Mr.  Lillie:     Is  he  suf^ciently  qualified,  your  Honor? 
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The  Court:     Yes,  proceed. 

Q.  By  Mr.  Lillie:  I  will  ask  you  if,  in  respect  to 
this  test  that  Pitcairn  had  been  authorized  to  conduct 
that  morning,  it  was  the  practice  and  custom  and  usage 
at  the  field  to  tow  that  plane  out  to  the  air  strip  which 
he  was  going  to  take  off? 

A.  In  a  test  of  that  type  we  generally  contact  the 
control  tower  and  tell  them  exactly  what  we  are  going 
to  do,  and  they  grant  any  reasonable  request,  which  I 
consider  this  to  be. 

Q.  Do  you  know  whether  they  were  contacted  that 
day?    Did  you  contact  them? 

Q.  I  am  not  sure,  but  I  can  reasonably  be  assured 
that  it  was  done. 

Q.  What  occurred  when  a  plane  landed?  Did  you 
send  a  tractor  out  after  it  then? 

A.  It  was  just  customary  at  the  time  to  not  have 
men  standing  by  awaiting  for  the  termination  of  such 
a  flight  but  to  have  the  pilot  notify  us  through  the  con- 
trol tower  when  he  was  about  to  land,  and  we  would 
dispatch  a  tractor  to  pick  him  up  and  take  him  into  the 
hangar. 

Q.  Do  you  know  what  the  size  of  the  wingspan  of  a 
P-51   [17]  happens  to  be? 

A.    Approximately  37  feet. 

Q.  If  a  plane,  a  P-51,  were  parked  on  the  edge  of  a 
runway  with  its  right  wheel  as  close  to  the  edge  as  it 
could  possibly  be,  approximately  how  much  would  be 
extending  into  the  runway? 

A.     Not  over  25  feet. 

Q.     On  those  P-51s,  what  type  of  a  seat  do  they  have? 

A.  Well  it  is  a  bucket  seat  designed  to  hold  a  seat- 
type  parachute  which  is  adjustable. 
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Q.  Do  they  have  any  way  of  raising  or  lowering  the 
seat  in  taxiing?  A.    Yes. 

Q.  Are  you  at  all  familiar  with  the  Douglas  SBD, 
such  as  the  type  that  was  flown  by  Mr.  Scott? 

A.  Only  just  a  knowledge  that  would  come  with  my 
profession,  being  familiar  with  most  all  aircraft  in  a 
vague  way. 

O.  Well,  do  you  know  whether  it  has  a  process  where- 
by the  seat  can  be  raised  and  lowered  before  taxiing? 

A.     I  have  never  seen  it  but  I  am  sure  it  does. 

Mr.  Lillie:    That  is  all. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  you 
will  not  discuss  this  matter  among  yourselves  nor  permit 
anyone  to  discuss  it  in  your  presence.  Do  not  form  or 
express  any  [18]  opinion  as  to  the  merits  of  this  con- 
troversy until  it  is  finally  submitted  to  you  under  the 
instructions  of  the  court. 

We  will  now  take  our  morning  recess. 

(Recess.) 

The  Court :  Proceed.  Let  the  record  show  the  jury 
are  present. 

Mr.  Lillie:  Your  Honor,  I  should  like  to  ask  a  few 
more  questions  of  this  witness. 

The  Court:     All  right. 

Mr.  Lillie:  We  have  another  witness  due  at  2:00 
o'clock,  but  we  don't  know  whether  he  will  be  able  to  get 
in.  This  man  may  be  able  to  clear  it  up  so  we  can  dis- 
pense with  the  other  witness. 

The  Court:    Well,  see  how  far  we  can  get. 

Q.  By  Mr.  Lillie:  Mr.  Virgin,  since  1941  to  this 
date  you  have  worked  out  at  the  Municipal  Airport, 
is  that  correct?  A.    Yes. 
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Q.  Did  you  daily  come  in  contact  with  the  manage- 
ment of  the  airport? 

A.  Yes,  I  did,  along  about  that  particular  time  be- 
cause our  offices  were  right  under  the  offices  of  the  city 
officials. 

O.  Do  you  know  to  your  own  knowledge  who  man- 
aged, controlled  and  maintained  the  airport? 

A.  Mr.  Woody  DeSilva  was  the  manager,  and  Mr. 
Tucker — I  don't  know  his  capacity — but  he  seemed  to  be 
the  righthand  man. 

Q.     Do  you  know  by  whom  they  were  employed? 

A.     The  City  of  Los  Angeles. 

Q.  Do  you  know  whether  or  not  at  any  time  during 
the  war  period  the  government  took  over  control  of  the 
airport?     By  that  I  mean  the  War  Department? 

A.     I  don't  think  they  ever  did  for  management. 

Q.     Well,  do  you  know  as  to  who  controlled  it? 

A.  No,  they  didn't  for  control.  They  only  laid  down, 
you  might  say,  rules  under  which  we  operated.  I  can 
elaborate  on  that  a  little. 

At  the  beginning  of  the  war — well,  let's  put  it  this 
way — ^before  the  war  we  were  given  a  free  hand  to  clear 
with  the  control  tower  and  go  and  conduct  a  test  in  any 
place  that  we  so  desired.  After  the  war  started  the  Army 
set  up  control  zones  or,  we  will  say,  flight  test  areas; 
and  we  would  clear  in  the  normal  manner  through  the 
CAA  control  tower  and  tell  them  that  we  were  conduct- 
ing a  test,  for  instance,  in  the  south  test  area  which  was 
North  American's  area. 

Q.  Well,  by  "south  test  area"  do  you  mean  ground 
or  air  space? 

A.    It  is  air  space  above  certain  ground  markings. 
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Q.  I  see.  Well,  did  you  have  other  airplanes  that 
you  were  trying  out  this  cooling  scoop  on  before  this  time? 

A.    No. 

Q.  Well,  then,  had  you  ever  had  occasion  before  this 
time  to  need  a  tow  for  an  airplane?  A.     Yes. 

Q.    What  was  the  reason  for  that  service? 

A.  We  have  made  previous  boundary  layer  surveys 
over  the  wing  on  a  P-51  aircraft  which  employs  the  same 
type  of  air  pick-up.  [23] 

Q.    What  did  you  call  them  again? 

A.     A  boundary  layer  survey. 

Q.    Boundary  what?  A.    Layer,  L-a-y-e-r. 

Q.     Boundry  layer  survey? 

A.  In  other  words,  it  is  more  or  less  to  test  the 
efficiency  of  a  wing. 

Q.    Of  the  wing  itself  ?  A.    Yes. 

Q.  I  see.  These  rakes  tested  the  air  pressure  that 
was  exerted  on  the  bottom  of  the  wing,  is  that  it? 

A.    On  the  top  of  the  wing,  yes. 

O.  On  the  top  of  the  wing.  So  that  you  wanted  to 
keep  the  dust  out  of  those  holes  in  the  rakes? 

A.    Yes,  sir. 

0.  And  the  runways  were  covered  with  dust;  the 
field  itself  was  covered  with  dust,  wasn't  it? 

A.  Any  macadam  surface  has  a  sufficient  amount  of 
dust  or  dirt  particles  that  could  clog  up  those  openings. 

Q.  About  how  many  of  these  tests  of  this  nature  had 
been  done  before  the  accident  on  Armistice  Day,  1943, 
with  this  Mustang,  if  you  know? 

A.     One  series  of  tests  before  this  scoop  test. 

Q.    On  one  plane  or  several  ?  A.    One  plane.  [24] 

0.  And  a  series  of  tests:  about  how  many  flights 
would  that  be? 
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A.  I  would  think  that  a  test  could  be  run  in  maybe 
10  hours,  10  or  15  hours  flying  time. 

Q.    Well,  how  many  flights,  take-offs  and  landings? 

A.    Ten  or  15. 

Q.    Fifteen? 

A.  Ten  or  15  one-hour  flights. 

Q.  Oh,  I  see.  How  much  of  a  flight  had  that  been 
this  day?  A.     About  an  hour's  flight. 

Q.  About  an  hour.  And  over  what  period  of  time 
had  this  been  done,  these  tests? 

A.  I  only  recall  the  day  of  the  accident  was  not  the 
first  flight  on  that  particular  test. 

Q.  And  this  particular  test  was  being  done  for  the 
United  States  Army,  wasn't  it?  A.     Yes. 

Q.     Had  they  furnished  the  equipment  for  the  tests? 

A.    No,  sir. 

Q.    The  rakes  and  cooling  scoop? 

A.  The  cooling  scoop  is  part  of  the  airplane.  The 
instrumentation  was  the  property  of  North  American. 

O.  I  see.  At  any  rate,  the  Army  knew  about  this 
test  and  had  informed  the  CAA  tower  there  at  the  field 
that  you  were  [25]  going  to  make  those  tests? 

A.     No,  sir. 

Q.     Who  informed  them  of  that?  A.     We  did. 

Q.  You  did.  And  then  they  authorized  you  to  make 
those  flights  tests  from  that  field? 

A.    They  gave  us  permission  to. 

Q.  Then  the  tower  knew  of  your  desire  to  have  these 
planes  hauled  in  by  tractors?  A.     Yes. 

Q.  That  had  been  done  on  other  occasions  before  this 
accident?  A.    Yes. 

0.    Had  you  ever  seen  that  done  before?  A.  Yes. 
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Q.  You  say  it  was  customary  for  the  pilot  to  notify 
the  control  tow^r  while  he  was  in  the  air  of  his  intention 
to  approach  and  land  and  that  he  wanted  the  tractor  tow? 

A.    Yes. 

O.  Then  the  tower  would  notify  you  or  your  staff 
out  there  and  you  would  send  out  a  tractor  to  tow? 

A.    Yes. 

O.  The  tower  would  tell  you  where  to  go  with  the 
tractor,  is  that  it?  A.     Yes,  sir.   [26] 

Q.    Where  did  you  customarily  go? 

A.  The  customary  spot  for  the  airplane  to  taxi  to 
after  landing  was  the  spot  that  Mr.  Pitcairn  stopped 
the  airplane. 

Q.  Did  you  usually  have  the  tractor  out  there  for  his 
landing  when  he  got  there?  A.     No. 

Q.    Where  were  the  tractors  kept? 

A.  Just  under  the  control  tower  at  the  field,  hardly 
a  few  minutes  away  from  the  location  that  the  airplanes 
stopped. 

Q.     Do  you  understand  this  diagram  here? 

A.    Yes. 

O.  Would  you  step  here  and  mark  it  where  the  tract- 
ors were  kept? 

The  Court :  Mr.  Brewer,  will  you  take  a  red  pencil 
and  mark  it  with  a  large  "N,"  and  "S,"  an  "E,"  and  "W" 
about  four  inches? 

Mr.  Brewer:     Yes,  your  Honor.     (Marking  diagram) 

Is  that  large  enough? 

The  Court:    Thank  you.     That  will  help  the  jury. 

Q.  By  Mr.  Brewer :  Will  you  mark  now  with  that 
red  pencil,  too,  where  these  tractors  were? 
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A.  The  tractors  were  at — during  our  operations  here 
the  tractors  were  apt  to  go  anywhere  out  on  this  landing 
apron  or  anywhere  out  on  Runway  C  which  we  were 
using  as  our  run-up  area.  The  spot,  of  course,  that  the 
airplanes  stopped  [27]  was  right  here  (indicating). 

The  Court:  Put  an  "X"  there  and  draw  a  line  and 
put  your  initials. 

The  Witness:  (Marking  diagram)  An  "X,"  sir, 
where  the  airplanes  stopped? 

The  Court :    That  is  right. 

The  Witness:     (Marking  diagram) 

Q.  By  Mr.  Brewer :  Now,  will  you  draw  another 
*'X"  at  the  place  where  the  tractors  were  customarily 
kept.  A.    Yes.     (Marking  diagram) 

Q.  And,  if  you  will,  now,  just  draw  two  lines  down 
toward  the  bottom  of  the  map  and  put  your  initials  in. 

A.     (Marking  diagram) 

Q.  While  you  are  still  at  the  diagram  I  want  to  ask 
you  what  route  these  tractors  followed  in  getting  over  to 
the  airplane  from  there? 

A.  Generally  we  have  a  drainage  ditch  right  down 
about  the  middle  of  this  strip,  and  generally  they  would 
go  across  here  over  on  the  road,  over  to  this  drainage 
ditch  and  right  out  the  drainage  ditch. 

Q.     All  right.     You  may  resume  the  stand. 

Had  you  on  occasions  prior  to  November  11,  1943, 
seen  this  plane  and  the  other  planes  that  you  spoke  about 
where  you  had  those  tests  use  the  tractor?  Have  you 
seen  those  planes  being  landed  and  towed  in?  [28] 

A.    Yes. 
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Q.  And  in  the  ordinary  course  of  doing  those  things 
was  it  necessary  for  the  planes  to  stand  out  there  quite 
a  while  before  they  got  out  to  them? 

A.     It  was  not  necessary  but — 

O.     Did  it  happen,  I  mean? 

A.  I  don't  consider  five,  10  minutes  any  excessive 
length  of  time. 

Q.  Well,  was  that  the  length  of  time  they  usually 
stood  out  there? 

A.  I  can't  recall  that.  I  can't  recall  whether  it  was 
or  was  not.  But  I  wouldn't  say  that  10  minutes,  five 
or  10  minutes  was  an  excessive  length  of  time. 

Q.  Well,  isn't  it  customary  on  an  airport  as  busy  as 
this  to  move  all  airplanes  from  the  runways  immediately 
after  their  landings? 

A.  That  is  correct.  That  is  the  desirable  thing  to  do. 
However,  the  airport  was  devoted  more  or  less  to  the 
activities  of  North  American  and  the  Douglas  Company 
in  the  conduct  of  flight  tests. 

Q.  There  were  several  hundred  landings  and  take-ofifs 
during  the  course  of  one  day,  weren't  there,  at  that  field? 

A.    Quite  a  few. 

Q.  This  P-51  was  camouflaged  with  brown  paint,  was 
it  not?  [29] 

A.     Painted  with  brown  paint,  yes. 

Q.    That  is  what  we  call  a  ''Mustang"?  A.    Yes. 

Q.    Was  it  a  monoplane,  low-wing?  A.    Yes. 

Q.    And  a  tricycle  landing  gear? 

A.     No,  conventional  landing  gear. 

Q.     Well,  describe  that  to  the  jury,  will  you,  please? 

A.  An  airplane  with  a  conventional  landing  gear  has 
the  two  main  wheels  in  the  wing  and  a  tail  wheel,  where 
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as  a  tricycle  landing  gear  as  he  asked  about  has  the  two 
main  landing  gears  in  the  wing  and  a  nose  wheel.  That 
is  the  difference. 

Q.  How  is  the  tractor  hooked  to  the  plane  in  case  of 
towing  like  that,  Mr.  Virgin? 

A.  They  have  a  towbar  which  is  more  or  less  of  a  tri- 
angle. One  part  hooks  to  one  gear,  the  other  to  the 
other  gear;  and  at  the  apex  of  the  triangle  the  tractor 
hooks  on,  and  it  is  towed. 

Q.  Did  you  go  out  to  this  plane  following  the  acci- 
dent?   Were  you  there  at  the  field? 

A.    I  did.    I  did. 

Q.    Did  you  see  the  accident?  A.    No. 

Q.  You  went  out  to  the  plane  following  the  acci- 
[30]  dent?  A.    Yes. 

O.  And  there  was  to  the  right  or  northwest  of  the 
plane  a  lot  of  space  there,  wasn't  there,  in  this  triangular 
space  indicated  on  the  diagram? 

A.    Well,  it  is  flat  ground  there  with  grass,  yes. 

Q.    Yes,  with  grass  on  it,  was  it  not?  A.    Y~es. 

Q.  This  was  the  fall  time,  the  grass  was  brown,  was 
it  not,  dried  up  brown? 

A.    Well,  I  don't  recall.     I  presume  it  might  have  been. 

O.  All  right.  W^ell,  at  any  rate,  there  were  no  other 
planes  in  that  space,  that  triangular  space  I  have  just  in- 
dicated? A.     No. 

Q.  And  there  was  plenty  of  room.  It  was  big  enough 
in  size  for  this  plane  to  park  out  there,  the  Mustang? 

A.  Well,  that  would  defeat  the  entire  purpose  of  the 
whole  test,  to  taxi  out  in  the  dirt  and  get  these  rakes 
all  full  of  dust.     It  is  impossible  to  do  that. 
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Q.  The  plane  had  to  pass  along  the  runway  for  a 
long  distance  before  it  got  to  that  point,  didn't  it? 

A.    Yes,  sir. 

O.    The  runway  was  dusty,  too,  wasn't  it? 

A.     That  is  correct. 

Q.  And  in  passing  along  the  runway  it  had  to  pull 
it-  [31]  self  along  by  the  propeller,  didn't  it? 

The  Court:  Mr.  Brewer,  make  it  clear.  When  you 
say  "the  point"  indicate  the  direction. 

Mr.  Brewer:    Yes. 

Q.  The  landings  of  these  planes  were  made  on  25-R, 
were  they  not? 

A.    Our  airplane  landed  on  25-L. 

Q.    25-L?  A.    Yes. 

Q.     The  main  runway?  A.     Yes. 

0.  Did  they  all  do  that,  these  experimental  planes  of 
yours?  A.    Not  necessarily. 

Q.     You  mean  this  particular  day  this  one  did? 

A.    It  did  that  day,  yes. 

Q.  I  see.  So  it  landed  on  25-L,  the  main  runway  and 
the  widest  one,  and  went  down  that  runway  to — 

The  Court  (Interposing)  :     West. 

O.    By  Mr.  Brewer: — west  to  the  diagonal  runway  22? 

A.    That  is  correct. 

Q.  And  then  turned  down  the  diagonal  runway  to  the 
southwest  and  pulled  over  to  the  edge  of  the  runway? 

A.    That  is  correct. 

Q.  About  how  far  was  it  from  the  edge,  the  most 
south-  [32]  erly  edge  of  the  main  runway? 

A.     A  hundred  feet  plus. 

Q.    A  little  over  a  hundred  feet?  A.    Yes. 
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Q.  Well,  the  field  with  the  grass  in  it  was  no  more 
dusty  than  the  runway,  was  it,  sir? 

Mr.  Lillie:     I  object  to  that  as  argumentative. 

The  Court:  Oh,  no,  I  think  that  is  proper  to  get  all 
the  conditions  in  there,  counsel. 

The  Witness:  Well,  I  will  enlighten  you  a  little  bit 
on  one  point  that  has  not  been  brought  out.  When  the 
pilot  just  gets  the  airplane  on  the  ground  from  a  test  like 
this  he  cuts  the  engine  off.  Now,  he  coasted  all  the  way 
down  to  the  spot  that  he  stopped  in  order  just  to  keep 
the  propeller  from  kicking  up  dirt  and  throwing  it  into 
the  scoop. 

Now,  it  is  impossible  in  the  conduction  of  such  a  test 
to  take  an  airplane  right  straight  up  or  bring  it  right 
down.  So  the  only  thing  we  can  do  is  take  every  pre- 
caution we  can  to  cut  out  as  many  propeller  revolutions 
as  we  possibly  can  in  the  conduct  of  that  test.  Hence,  it 
is  necessary  to  tow  it  out  to  the  point  of  take-of¥.  Of 
course,  it  is  under  power  at  that  time  and  there  is  a  possi- 
bihty  of  dirt  blowing  into  the  scoop,  and  the  same  on 
landing,  until  such  point  as  he  cuts  the  engine  off.  Hence, 
that  is  the  best  we  can  do. 

We  have  taken  all  precaution  against  keeping  that 
pro-  [^^]  peller  on,  the  engine  running,  as  much  as  we 
can. 

Q.  By  Mr.  Brewer:  By  question  was,  The  grassy 
land  in  between  these  runways  was  no  more  dusty  than 
the  runways,  was  it?  A.     Oh,  yes. 

Q.  About  where  would  that  plane  land  on  this  main 
runway  in  the  ordinary  course  of  flight  where  they  in- 
tended to  cut  off  the  motor  and  turn  up  diagonally  on  22? 

A.  He  would  land  between  the  diagonal  and  the  end 
of  the  field. 
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Q.    How  far  out  there,  how  many  hundred  feet? 

A.    A  few  hundred  feet. 

Q.     About  five  or  six  hundred? 

A.     No,  a  few  hundred,  two  or  three  hundred  feet. 

Q.  Tw^o  and  three  hundred.  Then  in  going  along 
with  the  power  off  he  had  no  control  over  his  plane,  ex- 
cept the  brakes,  is  that  it?  A.    That  is  correct. 

Q.     And  the  forward  momentum  of  the  plane? 

A.     His  brakes  and  his  rudder. 

Q.     And  his  rudder,  yes. 

Mr.  Pitcairn  later  perished  in  an  accident,  didn't  he? 

A.    Yes,  sir. 

The  Court:  I  did  not  get  the  question  and  the  answer, 
and  I  am  sure  the  jury  did  not.   [34] 

(Question  and  answer  read  by  the  reporter.) 

Mr.  Lillie:  I  will  object  to  that,  if  the  court  please, 
not  material. 

The  Court:  It  is  for  the  purpose  of  showing  that  he 
is  not  available.     So  that  is  proper. 

Mr.  Lillie:     I  see. 

The  Court :  The  jury  might  wonder  why  the  particular 
individual  w^as  not  produced. 

Mr.  Brewer :  That  was  my  idea,  your  Honor,  in  ask- 
ing the  question. 

The  Court:     Yes. 

Mr.  Brewer:     No  further  questions. 

Redirect  Examination. 
By  Mr.  Lillie: 

Q.  I  would  like  to  clarify  one  point  in  my  own  mind, 
Mr.  Virgin.  When  would  the  pilot  request  the  control 
tower  to  send  out  the  tractor  ? 

A.    When  he  was  obtaining  permission  to  land. 
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Q.     When  he  was  obtaining  permission  to  land? 

A.    Yes. 

Mr.  LilHe:     That  is  all,  sir. 

The  Court:     That  is  all.     Thank  you. 

(Witness  excused.) 

The  Court :    Call  your  next  witness. 

Mr.  Lillie:  I  am  going  to  call  the  defendant 
Thomas  [35]  W.  Scott  under  43-B,  if  your  Honor  please, 
for  cross  examination. 

The  Court:     All  right. 

THOMAS  WARRE  SCOTT 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff  un- 
der Sections  43-B,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:     Your  full  name? 

The  Witness :  Thomas  Warre  Scott. 

The  Clerk:     Is  that  W-a-r-e? 

The  Witness :    W-a-r-r-e. 

The  Clerk:    S-c-o-t-t? 

The  Witness:     That  is  right. 

Direct  Examination. 
By  Mr.  Lillie: 

Q.     Where  do  you  reside  Mr.  Scott? 

A.    Newport  Beach. 

Q.     What  is  your  occupation? 

A.     I  am  in  the  sport  fishing  business  now. 

The  Court:     Repeat  that  answer. 

(Answer  read  by  the  reporter.) 

The  Court :    All  right. 
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Q.  By  Mr.  Lillie:  On  November  11,  1943,  what  was 
your  occupation? 

A.     I  was  pilot  for  Douglas  Aircraft.  [36] 

Q.  How  long  had  you  been  so  employed  by  Douglas 
Aircraft  Company? 

A.     Since  June  of  1942. 

Q.  Approximately  a  year  and  two  months,  is  that  cor- 
rect ?  A.    Approximately. 

Q.  During  that  year  and  two  months  did  you  work 
off  of  the  Los  Angeles  Municipal  Airport  ? 

A.    Part  of  the  time. 

Q.     How  long? 

A.  I  worked  from  June  until  December,  and  I  was 
transferred  to  Tulsa,  and  I  stayed  back  at  the  Tulsa 
plant  until  the  following  May.  Then  I  was  transferred 
back  to  the  El  Segimdo  plant. 

Q.    In  May  of  1943  you  were  transferred  back  to  the — 

A.  (Interposing)  It  was  April  or  May,  I  am  not 
positive,  the  early  spring. 

Q.  April  or  May.  Does  the  El  Segundo  plant  work 
off  of  Mines  Field?  A.     Yes. 

Q.  So  that  you  then  proceed  to  work  from  April  or 
May  of  1943  up  to  and  beyond  the  date  of  this  accident 
off  of  Mines  Field?  A.    That  is  correct. 

Q.  What  type  of  planes  were  you  testing  between 
that  period  of  April  and  May  of  1943  and  the  date  of 
the  accident?  [37] 

A.  The  SBDs  is  all  we  had  at  the  El  Segundo  plant. 
At  Tulsa  there  were  B-25s  and  B-24s,  A-20s,  A-24s. 

Q.  So  that  during  that  period  that  I  asked  you  about 
you  had  been  testing  SBDs  only? 

Q.     So  that  during  that  period  that  I  asked  you  about 

A.    Yes. 
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Q.  What  kind  of  tests  were  you  conducting  on  these 
SBDs? 

A.  Ours  were  just  regular  production  tests.  When 
a  plane  came  off  the  line,  we  flew  it  to  get  all  the  bugs 
out,  check  and  instruments  and  the  motor  and  operation 
of  the  gear,  the  flaps. 

Q.     How  long  did  those  tests  take  on  an  average? 

A.    The  first  flight  was  an  hour. 

Q.  Did  you  conduct  only  first  flights?  Or  did  you 
conduct  a  series  of  flights? 

A.  No.  If  the  airplane  was  all  right,  an  hour  was 
enough.  But  if  we  found  some  that  had  to  be  corrected, 
sometimes  we  would  have  to  fly  them  three  or  four  times. 

Q,  Was  that  the  type  of  test  you  were  conducting 
at  the  time  and  prior  to  this  accident? 

A.  It  was  a  check  flight,  yes,  the  second  flight,  I  think 
it  w^as. 

Q.  Now,  as  I  understand  it,  Mr.  Scott,  you  came  in 
and  landed  on  Runway  D,  is  that  correct? 

A.  Well,  at  that  time  we  called  it  "Runway  R,"  I 
be-  [38]  lieve  25-R,  the  north  runway. 

O.  Would  you  be  kind  enough  to  step  down  to  the 
board  there?  I  will  give  you  a  colored  pencil,  and  you 
mark  approximately  where  you  landed  on  this  test  flight 
at  the  time  prior  to  the  accident. 

A.     Where  my  wheels  first  touched  the  ground? 

Q.     That's  right. 

A.    Approximately  here  (indicating). 

Q.    Will  you  mark  that  P-1  ? 

A.     (Marking  diagram) 
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Q.  At  the  time  you  landed  there  did  you  proceed  to 
taxi  down  to  the  intersection  of  diagonal  22  and  R-25? 

A.  No.  I  had  had  enough  forward  speed  that  I  was 
just  coasting  down. 

The  Court:  Indicate  to  the  jury  the  direction  that 
you  traveled,  to  what  point. 

Q.  By  Mr.  Lillie:  And  you  coasted  down  to  what 
point  ? 

A.  Approximately  here  (indicating).  I  was  slowing 
when  I  made  this  turn. 

Q.  Will  you  make  a  mark  on  there  when  you  entered 
the  intersection?     Mark  that  'T-2." 

A.     (Marking  diagram) 

Q.    Just  draw  a  line  from  it  and  mark  it  "P-2." 

Now,  at  that  time  were  you  in  touch  with  the  control 
tower,  Mr.  Scott?  [39] 

A.  I  contacted  them  right  approximately  at  this  posi- 
tion, or  he  contacted  me.     I  will  take  that  back.     I  was — 

Q.  (Interposing)  Do  you  recall  what  he  said  to  you, 
Mr.  Scott? 

A.  He  told  me  to  hold  north  of  the  main  runway.  I 
was  cleared  to  the  ramp,  and  to  hold  north  of  the  main 
runway,  I  believe. 

Q.  Now,  when  the  control  tower  told  you  that  you 
were  clear  to  the  ramp  and  to  hold  north  of  the  main 
runway,  and  you  followed  those  directions,  if  you  had 
followed  those  directions,  where  would  you  have  gone? 

A.  Right  where  I  did.  I  came  down  here,  held  north 
of  the  main  runway. 

Q.  You  would  not  have  gone  down  to  this  point  here 
(indicating)  ? 

A.    Not  unless  he  directed  me. 
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Q.  I  see.  So  that  you  then  turned  to  your  left  and 
came  down  to  the  intersection  of  the  main  runway  and 
diagonal  22  here,  is  that  right?  A.    Yes. 

Q.    Will  you  place  a  mark  there? 

A.     (Marking  diagram) 

Q.    Did  you  stop  there?  A.    Yes. 

Q.     What  happened  when  you  stopped  there?  [40] 

A.  Another  airplane  was  taking  oif  on  the  main  run- 
way. 

Q.  So  you  waited  until  that  airplane  took  off  in  a 
westerly  direction,  is  that  right? 

A.  I  waited  until  the  control — until  he  had  taken 
off  and  the  control  tower  gave  me  permission  to  cross 
the  main  runway. 

Q.  Thereafter  you  crossed  the  main  runway,  is  that 
correct?    You  did  not  taxi  across  the  runway,  did  you? 

A.    I  taxiied. 

The  Court :    What  is  the  answer  ? 

The  Witness :    Yes. 

Q.     By  Mr.  Lillie:     Did  you  "S"  across  it? 

A.     No,  not  across  the  runway. 

Q.  Do  you  see  the  mark  there,  the  approximate  posi- 
tion where  the  P-51  was  parked?  Would  that  he  about 
correct,  within  a  hundred  feet  or  so? 

A.    A  hundred  or  150  feet. 

Q.  After  you  crossed  this  main  runway  where  did  you 
start  ''S-ing"? 

A.  Just  as  I  completed  crossing  the  first  turn  I  made 
my  first  turn  approximately  there  (indicating). 

Q.     Then  you  collided  with  the  P-51? 

A.     That's  right. 

The  Court :  Ladies  and  gentlemen  of  the  jury,  you 
will  remember   the  admonition   I   have  heretofore  given 
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you.  You  will  [41]  not  discuss  the  matter  among  your- 
selves not  permit  anyone  to  discuss  it  in  your  presence. 
You  will  not  form  nor  express  any  opinion  as  to  the 
merits  of  this  controversy  until  it  is  finally  submitted 
to  you  under  the  instructions  of  the  court. 

We  will  now  take  a  recess  until  2:00  o'clock.  Court 
will  now  recess  until  2 :00  o'clock. 

(Whereupon,  at  11 :55  o'clock  a.  m.,  a  recess  was  taken 
until  2:00  o'clock  p.  m.  of  the  same  date.)   [42] 

Los  Angeles,  California,  May  13,  1947, 

2:00  o'clock  p.  m. 

The  Court :  Let  the  record  show  the  jury  are  present. 
Counsel  for  the  plaintiff  and  defendant  are  in  court.  Pro- 
ceed. 

THOMAS  WARRE  SCOTT 

the  witness  on  the  stand  at  the  time  of  recess,  being 
previously  duly  sworn,  resumed  the  stand  and  testified 
further  as  follows: 

Direct  Examination  (Resumed) 
By  Mr.  Lillie: 

O.  Mr.  Scott,  if  I  recall  correctly,  we  had  you  taxiing 
across  the  main  runway  and  starting  your  east  turn 
when  you  collided  with  the  parked  Army  aircraft,  is  that 
correct?  A.    Yes. 

Q.  When  you  started  taxiing  down  diagonal  22  be- 
tween P-2,  which  is  marked  on  the  map,  at  the  inter- 
section, down  to  the  point  where  you  waited  to  cross  the 
main  runway,  did  you  taxi  in  a  straight  line  or  did  you 
"S"  your  plane  so  as  to  see  forward? 

A.     No,  I  made — 
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Q.     (Interposing)     On  that  diagonal? 

A.     No,  I  made  ''S"  turns  on  that  strip  there. 

Q.  Now,  in  making  "S"  turns  you  would  have  a 
direct  view  in  front  of  you  of  that  diagonal  all  the  way 
down  to  the  [43]  end  of  it,  is  that  correct?  Or  would 
you  just  look  immediately  before  you? 

A.  No.  You  would  just  have  a  glimpse  of  it.  As  I 
turned  the  plane  to  the  left,  I  could  see  out  the  right  side. 
Down  the  diagonal  I  could  see  all  the  right  side. 

Q.  Could  you  see  all  the  way  down  the  diagonal  as 
you  took  your  look? 

A.  I  imagine  so.  I  don't  remember.  I  don't  remem- 
ber whether  I  looked  that  far. 

Q.     Yon  don't  remember  whether  you  looked  that  far? 

A.  Not  clear  to  the  end.  That  was  quite  a  ways  down 
there. 

Q.  Then  when  you  stopped  your  plane  at  the  inter- 
section of  the  main  air  strip,  you  testified  you  headed 
your  plane  in  an  easterly  direction  to  watch  a  take-off 
of  a  plane  on  the  east  end  of  the  main  air  strip? 

A.    That  is  correct. 

Q.     That  is  correct? 

A.     Not  due  east,  but  so  I  could  see  the  runway. 

Q.    At  that  time  did  you  look  down  the  diagonal  again? 

A.     I  don't  believe  so.     If  I  did,  I  don't  remember. 

Q.  You  then  proceeded  to  turn  your  airplane  and  head 
it  across  the  main  strip,  is  that  correct? 

A.     That  is  correct. 

Q.  And  received  permission  from  the  control  tower 
to  [44]  proceed?  A.     That's  right. 

Q.  Now,  were  you  in  a  hurry  to  cross  that  main  air 
strip?  A.    Yes,  sir. 
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Q.  You  crossed  the  main  air  strip  and  started  your 
"S'es"?  A.     That  is  right. 

Q.  All  the  time  you  were  looking  to  see  if  there  was 
anything  in  front  of  you,  is  that  correct? 

A.  I  would  look  out  the  side.  I  couldn't  see  directly 
in  front  of  me  over  the  nose  of  the  plane.  I  looked  the 
best  I  could. 

Q.  The  purpose  of  the  "S-ing"  (essing)  was  to  get 
a  clear  unobstructed  view  of  the  diagonal  down  which 
you  were  proceeding,  is  that  correct? 

A.    That  is  correct. 

Q.    And  you  did  that?  A.    Yes. 

Q.    And  you  looked  ?  A.    Yes. 

Q.    You  did  not  see  the  plane? 

A.    I  know  I  didn't. 

Q.     And  you  crashed  into  it? 

A.     That's  right.  [45] 

Mr.  Lillie:     That's  all,  your  Honor. 

The  Court:     That  is  all. 

Mr.  Brewer :    Just  one  question. 

Mr.  LiUie:  Might  I  clarify  one  point,  Mr.  Brewer? 
Is  this  redirect?     I  have  him  on  cross  examination. 

Mr.  Brewer:    Yes. 

Mr.  Lillie:    This  is  redirect? 

Mr.  Brewer :    Yes,  as  to  what  you  asked  him. 

Redirect  Examination 
By  Mr.  Brewer: 

O.  Now,  Mr.  Scott,  when  did  you  first  talk  to  the 
tower  before  coming  down  to  the  field? 

A.    You  mean  before  I  landed? 

Q.     Yes,  that's  it. 
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A.  Oh,  I  was  over  in  the  north,  over  around  Howard 
Hughes'  plant  in  the  northwest  direction,  I  think,  when 
I  called  for  the  first  position. 

Q.     How  did  you  communicate  with  the  tower? 

A.    By  radio. 

Q.  Now,  was  your  radio  when  you  took  off  tuned 
to  the  tower  so  they  could  hear  you  at  all  times  when 
you  cared  to  talk  to  them?  A.    Yes. 

Q.    And  you  could  hear  them?  A.     Yes.  [46] 

Q.     They  would  put  in  a  call  number  for  you? 

A.    That's  right. 

Q.  That  was  a  number  which  you  had  for  your  plane 
that  they  used  in  order  to  call  your  attention  to  their 
call  to  you?  A.     That's  right. 

Q.  Then  when  you  talked  to  the  tower  first  before 
this  landing  was  made,  just  what  was  said  by  the  tower 
and  by  you? 

A.  I  called  the  tower  to  give  my  position,  and  he 
answers  and — 

Q.  (Interposing)  What  did  you  say  to  them  about 
your  position? 

A.     Well,  I  couldn't  recall  word  for  word. 

Q.     Well,  just  in  substance. 

A.  I  called,  "Los  Angeles  Tower,  this  is  Navy  302, 
over  Howard  Hughes  at  approximately  5,000  feet. 
Landing  instructions." 

Q.  That  meant,  of  course,  that  you  wanted  instruc- 
tions from  them  as  to  how  to  land  in  the  field? 

A.    Yes. 

O.  In  talking  to  the  tower  you  used  rather  abbreviated 
language,  didn't  you? 

A.  Yes.  That  is  set  up  by  the  CAA,  the  language 
that  you  use. 
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Q.    Sir?  f47] 

A.  That  is  set  up  by  the  CAA,  the  type  of  calls  we 
make  and  the  answers  we  make. 

Q.     All  right.     What  did  the  tower  say  to  you  then? 

A.  He  called,  "Navy  302,  this  is  Los  Angeles  Tower. 
You  are  cleared  to  enter  the  traffic  pattern."  And  I 
believe  he  asked  me  to  call  him  on  the  down-wind  leg. 
I  don't  remember. 

Q.  All  right.  Now,  what  would  the  expression 
"down-wind  leg"  mean?  Would  you  explain  that  to  us, 
please? 

A.  You  always  land  an  aircraft  into  the  wind,  so  I 
was  going  down-wind.  As  we  enter  the  traffic  pattern 
around  the  field,  we  are  always  required  to  go  in  the 
same  direct  at  a  certain  altitude;  and  we  generally  go 
down-wind,  past  the  tower  and  contact  them  there  again 
for  landing  instructions. 

Q.  All  right.  Now,  what  was  the  direction  of  the 
wind  on  that  day?    Do  you  recall? 

A.    The  wind  was  from  the  west. 

Q.  The  wind  was  from  the  west.  So  you  would 
have  to  land  going  west,  is  that  correct,  sir? 

A.    Yes,  sir. 

Q.  And  the  down-wind  leg  would  then  be  going 
east?  A.    That's  right. 

Q.  What  would  be  the  landing  traffic  pattern  there? 
What  direction  would  you  fly  your  plane  to  get  into 
the  landing  pattern? 

A.  I  entered  the  pattern.  I  was  traveling  in  a 
south-  [48]  erly  direction  and  turned  east  down  to  my 
base  leg,  turned  north  until  I  reached  the  runway,  and 
then  turned  west  and  landed. 
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Q.  Now,  after  you  got  into  this  landing  pattern  did 
you  talk  to  the  tower  again? 

A.  I  believe  I  contacted  them  on  the  down-wind  leg, 
and  we  received  permission — and  I  received  permission 
to  land,  but  I  didn't  talk  any  after  that. 

Q.    Did  he  tell  you  what  place  to  land? 

A.    Yes.    He  told  me  to  land  on  25-R. 

Q.     25-R.     Any  further  instructions?  A.     No. 

Q.  Then  you  did  land  on  25-R  here  as  you  desig- 
nated at  "P-1"?  A.    Yes. 

Q.  And  I  believe  you  stated  you  went  down  to 
"P-2"?  A.     That's  right. 

Q.     You  stopped  there,  did  you? 

A.  Oh,  I  don't  think  I  stopped.  I  was  rolling  slow. 
I  rolled  around  that  turn. 

Q.     You  rolled  around  the  turn?  A.     Yes. 

Q.  When  you  got  at  that  place  did  you  talk  to  the 
tower  again? 

A.  No.  I  think  the  tower  called  me  and  told  me  to 
hold  [49]  north  of  the  main  runway. 

Q.  And  the  main  runway:  which  was  the  main  run- 
way here? 

A.    That  is  the  wide  strip  "25." 

Q.     "25-L"  here  that  I  am  pointing  to?  A.     Yes. 

Q.  The  main  runway.  It  says  here  "300  feet  wide." 
Is  that  about  correct,  sir? 

A.    I  believe  so,  yes. 

Q.  What  did  you  understand  that  "hold  north  of 
the  main  runway"  to  mean,  sir? 

A.  Not  to  cross  the  main  runway  until  I  was  given 
clearance  to. 
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Q.  Then  when  you  came  to  a  stop  at  the  main  run- 
way there,  was  the  plane  visible  from  the  tower? 

A.     Which  plane  was  that  ? 

Q.    Yours.  A.    Oh,  yes. 

Q.     It  was  visible  from  any — 

A.  (Interposing)  Well,  I  say  it  was  visible.  Well, 
it  must  have  been  because  it  was  a  fairly  clear  day,  yes. 

Q.  I  mean  is  the  tower  in  such  a  position  that  they 
can  see  the  whole  field  ?  A.    Yes. 

Q.  When  you  got  to  the  main  runway  how  long  did 
you  stay  there?  [50] 

A.  I  don't  remember.  There  was  a  plane  taking 
off,  preparing  to  take  off;  so,  a  matter  of  30  seconds  or 
a  minute  or  a  minute  and  a  half. 

Q.     And  in  which  direction  did  it  take  off? 

A.    To  the  west. 

O.  It  was  then  to  the  left  of  you  as  you  stopped 
there  at  the  main  runway.  A.    That's  right. 

Q.  Now,  you  have  designated  here  your  "X,"  it 
appears  to  me,  at  least,  to  be  a  little  to  the  left  side  of 
the  runway,  the  diagonal  runway  22. 

The  Court:     The  left  side,  would  it? 

Mr.  Brewer :    The  left  side,  I  said,  your  Honor. 

The  Court:    That  would  be  west,  would  it? 

Mr.  Brewer :    No.    I  think  it  would  be  east. 

The  Court:    All  right. 

Q.    By  Mr.  Brewer:     Is  that  correct,  Mr.  Scott? 

A.  I  don't  know  there.  I  just  made  an  "X."  The 
runway  is  pretty  narrow. 

Q.  I  understood  you  to  say  you  faced  a  little  east 
to  watch  this  take-off. 

A.    I  turned  so  I  could  see. 
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Q.  Then  after  the  take-oif,  after  the  take-off  of  that 
plane,  did  you  talk  to  the  tower  again? 

A.  No.  The  tower  gave  me  permission  to  cross  the 
run-  [51]  way  after  that. 

Q.    What  did  he  say? 

A.  ''Navy  302,  you  are  cleared  across  the  main  run- 
way." 

Q.  Now,  at  that  time,  Mr.  Scott,  had  you  been  test- 
ing planes  for  Douglas  there  for  some  time? 

A.    Yes,  several  months. 

Q.  And  were  you  the  only  test  pilot,  or  were  there 
others  ? 

A.  Oh,  no.  There  was  quite  a  few  more  at  that 
time. 

Q.     Quite  a  few  more.     Were  you  all  testing  SBDs? 

A.    Yes.    That  is  the  type  plane  they  had  there. 

Q.  As  a  matter  of  fact,  there  were  quite  a  few  of 
them  on  that  field  that  day,  w^ere  there  not? 

A.    Yes. 

Q.  Where  were  you  intending  to  take  your  plane 
after  your  landing? 

A.  Taxi  down  runway  22  to  the  parking  strip.  I 
believe  they  called  that  Runway  C. 

Q.    This  runway  running  east  and  west  here? 

A.    Yes.    That  was  our  parking  strip. 

Q.     Would  that  be  it  (indicating?) 

A.    That  is  a  parking  strip. 

O.    That  was  used  for  that  purpose  at  that  time? 

A.  Yes.  And  I  would  taxi  down  22  to  that  inter- 
section and  back  up  in  front  of  the  tower.  [52] 

O.     Back  up  to  the  east?  A.     Yes. 
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Q.  All  right.  Now,  there  were  some  planes  parked 
there:  SBDs,  were  there  not,  at  the  time  that  you  landed 
on  this  particular  day? 

A.     On  the  parking  strip? 

Q.    Yes.  A.    Yes,  sir. 

Q.    And  some  SBD  planes?  A.    Yes. 

Q.  Will  you  indicate  on  the  diagram,  then,  where 
these  other  planes  were  parked,  Mr.  Scott? 

A.  Well,  I  don't  remember  the  exact  position;  but 
some  of  these  were  parked  from  one  end  completely  up 
to  the  other.  North  American  had  just  as  many  planes 
parked  there  as  Douglas,  but  they  would  all  be  parked 
along  this  edge.  And  I  taxied  up  this  strip  here  (in- 
dicating). 

Q.    Facing  out  toward  the  field? 

A.     No.    They  would  be  facing  in. 

Q.     Facing  in? 

A.  Of  course,  they  would  pull  out  and  taxi  up  here 
to  take  off. 

Q.  All  right.  How  long  have  you  been  flying  air- 
planes, sir?  A.    Since  1928.  [53] 

Q.    How  many  flying  hours  have  you  had  in  that  time? 

A.    At  the  time  of  the  accident? 

Q.    Yes. 

A.     About  2,300,  I  think,  2,400. 

Q.    How  many  hours  have  you  at  this  time? 

A.    2,800. 

Q.  Have  you  had  much  experience  with  that  par- 
ticular type  of  plane  before  this  accident? 

A.  Not  until  I  went  to  work  for  Douglas.  I  had 
from  it,  I  imagine,  around  400  hours  at  the  time  of  the 
accident. 
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Q.  At  the  time  of  the  accident  you,  of  course,  were 
famihar  with  that  field  also  and  had  flown  on  it  and 
off  of  it  on  prior  occasions? 

A.    Yes.    I  flew  off  of  it  in  1928. 

Q.     You  did? 

A.     Before  it  was  an  airport. 

Q.  I  see.  Had  you  flown  different  types  of  planes 
before  that  time,  sir?  A.    Yes. 

Q.     What  different  types? 

A.  Well,  from  the  smallest  50-horsepower  on  up, 
land  and  sea  planes. 

Q.    Land  and  sea  planes? 

A.     Single,  multi-engine,  four-engine. 

Q.  Had  you  flown  any  planes  with  more  than  one 
engine?  [54]  A.    Yes. 

Q.  And  how  high  horsepower  had  you  ever  used  in 
the  flight  of  a  plane? 

A.  I  think  the  B-17,  around  6,200  at  that  time,  was 
the  largest  one. 

Q.  Have  you  been  continuously  engaged  in  flying 
since '28?  A.    No. 

Q.  Well,  just  how  many  years  had  you  spent  in 
flying,  then? 

A.  I  flew  up  to  about  1934  or  '35,  and  then  I  didn't 
fly  any  more  until  1941. 

Q.  What  sort  of  license  did  you  have  at  that  time 
when  this  accident  occurred? 

A.     A  commercial  license. 

Q.    This  was  a  new  plane  that  you  were  using,  was  it? 

A.    Yes. 

Q.  You  stated  this  was  a  check  flight.  Do  you  know 
if  this  plane  had  been  flown  before?  A.    Yes,  it  had. 
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Q.    About  when  did  you  take  off  on  this  flight? 

A.     Shortly  after  lunch,   1:30  or  2:00  o'clock. 

Q.     About  how  long  was  the  flight  itself? 

A.  Check  flights  are  generally  shorter;  so  it  was 
probably  20  to  30  minutes.  [55] 

Q.  Now,  with  reference  to  the  time  of  your  landing, 
what  time  was  that,  approximately,  at  the  time  of  the 
accident  ? 

A.    I  would  guess  around  2 :30. 

Q.  At  that  time  is  the  sun  in  the  west  there  toward 
which  you  w^ere  flying  at  that  time  of  year  and  at  that 
time  of  day? 

A.    It  would  be  in  a  westerly  direction,  yes. 

Q.  In  other  words,  you  were  moving  up  a  diagonal 
one  way  toward  the  sun,  were  you  not? 

A.  Well,  it  would  be  towards  the  sun;  but  how  di- 
rectly I  don't  know. 

Q.  Now,  at  that  time  what  was  the  color  of  the 
grass  between  the  runways? 

A.    It  would  be  a  brown. 

Q.  Are  there  some  low-lying  hills  surrounding  this 
field  to  the  west  and  north?'  A.    Yes. 

Q.    What  color  were  they? 

A.    They  are  sand.     They  would  be  a  brown. 

Q.  What  color  were  those  buildings  over  there  at 
that  time;  do  you  recall?    Were  they  camouflaged? 

A.  Yes,  they  were  camouflaged,  I  think  part  black 
and  part  brown. 

The  Court:  You  should  not  suggest  the  answer,  coun- 
[56]  sel. 

Mr.  Brewer:    Beg  pardon? 

The  Court:  You  should  not  suggest  the  answer  on 
your  examination. 
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Mr.  Brewer:    All  right. 

Q.  Do  you  recall  what  color  the  runways  were,  par- 
ticularly runway  22? 

A.  No.  They  had  been  camouflaged.  They  had  sev- 
eral different  types  of  paint  on  them  at  one  time.  It 
was  just  a  Duke's  Mixture. 

Q.  How  did  you  manage  these  "S"  turns,  Mr.' 
Scott? 

A.  Well,  your  right  brake  is — the  brakes  on  air- 
planes are  separate,  and  for  your  right  wheel  you  use 
the  right  pedal  and  for  your  left  brake  you  use  the  left 
pedal.  By  applying  the  right  brake  you  turn  to  the  right, 
and  by  applying  the  left  brake  you  turn  to  the  left. 

Q.     How  big  was  this  SBD,  approximately? 

A.    The  wingspread  was  about  42  feet. 

Q.     How  long  was  the  plane? 

A.    Well,  I  would  judge  about  30. 

Q.  Between  what  points  did  you  do  your  "S"  turn- 
ing there,  sir? 

A.    After  I  left  Runway  25-R,  down  runway  22 — 

Q.     Going  down  runway — 

A.     Down  there  I  made  "S"  turns. 

Q.  Going  down  from  "P-2"  down  to  this  "X"  mark 
on  Run-  [57]  way  22? 

A.  That's  right.  And  then  I  started  them  after  I 
crossed  the  main  runway  again.  I  may  have  started  a 
little  sooner  or  a  little  later. 

Q.    Sir? 

A.  I  may  have  started  a  little  sooner  or  a  little  later 
across  that  runway.  You  see,  I  am  always  anxious  to 
get  across  the  runway. 

O.  You  were  asked  the  question  if  you  were  in  a 
hurry  to  cross  the  main  air  strip.     Why  was  that,  sir? 
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A.  Just  in  case  somebody  else  might  be  landing  that 
I  didn't  see. 

Q.  You  had  worked  around  that  field  quite  a  while, 
had  you  not,  sir?  A.  Yes. 

Q.  That  was  a  pretty  busy  field  at  that  time,  was  it 
not?  A.    Yes. 

Q.  Lots  of  planes  landing  and  taking  off,  is  that 
correct?  A.     That's  right. 

Q.  How  far  would  you  travel  in  making  one  of  these 
"S"  turns,  first  to  the  left,  then  to  the  right,  that  is,  to 
get  a  complete  look  to  the  right  or  the  left? 

A.  That  would  be  awfully  hard  for  me  to  say.  I 
wouldn't  [58]  know  whether  to  say  25  feet  or  50  feet. 

Q.  Well,  in  turning  to  the  right  and  then  to  the  left, 
the  two  turns,  I  mean. 

A.  Well,  the  best  I  could  say  is  between  25  and  50 
feet  to  complete  a  complete  "S." 

The  wind  would  have  something  to  do  with  that,  cross 
wind.     Speed  would  have  something  to  do  with. 

Q.    What? 

A.  The  speed  that  you  were  taxiing  would  have  some- 
thing to  do  with  it. 

Q.    I  am  talking  about  this  particular  day. 

A.     I  couldn't  remember. 

Q.    You  couldn't  remember  that? 

A.    Not  that  far  back. 

Q.  About  how  many  miles  per  hour  can  you  taxi 
an  airplane  in  using  the  airplane  to  pull  it  along  ? 

A.    You  mean  in  safety? 

Q.    Yes. 

A.  Oh,  we  judged  it  eight  to  10  miles  an  hour  is  fast 
enough  for  those. 
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Q.  Now,  you  said  that  this  plane  of  yours  was  about 
42-^  feet?  A.     Wingspread. 

Q.     Wingspread?  A.     Yes.   [59] 

Q.  And  40  feet  or  whatever  it  was.  Do  you  recall 
where  you  were  with  respect  to  the  diagonal  runway  as 
it  crossed  the  main  runway  when  you  did  make  that 
crossing  there? 

A.  You  mean  whether  I  was  in  the  center  or  to  the 
one  side? 

Q.    Yes. 

A.     Well,  I  always  tried  to  taxi  down  the  center. 

Q.    The  center  ?  A.    Yes. 

Q.  Is  that  the  usual  practice  and  custom,  to  taxi 
down  the  center  of  a  runway?  A.     Yes. 

Q.  You  were  doing  that  there  in  Runway  22,  were 
you?  A.     Yes. 

Q.  Now,  then,  after  you  got  across  this  main  run- 
way, do  you  know  in  which  direction  you  turned,  that 
is  to  say,  whether  to  the  left  or  the  right  first  when  you 
got  off  the  main  runway?  A.     No,  I  don't. 

Q.  Do  you  recall  how  many  ''S"  turns,  if  any,  you 
made  after  you  got  off  the  main  runway  before  this  col- 
lision? A.     No,  I  am  sorry,  I  don't. 

Q.    How  high  is  the  nose  of  this  SBD  from  the  ground? 

A.  You  mean  to  the  top  of  the  cowling  or  the  top 
of  the  propeller?  [60] 

Q.    Well,  I  mean  the  cowling. 

A.  The  cowling?  Oh,  I  judge  seven  feet;  seven, 
eight  feet. 

Q.     How  high  to  the  top  of  the  propeller? 

A,  That  would  be  another  three  feet,  2-^^.  three 
feet. 


66  United  States  of  America  vs. 

(Testimony  of  Thomas  Warre  Scott) 

Q.  Now,  when  the  propeller  is  revolving,  can  you 
see  through  that  area?  A.     Oh,  yes. 

Q.  With  respect  to  this  particular  plane,  when  you 
were  seated  in  the  pilot's  seat,  could  you  look  over  the 
front  end  of  the  plane  at  all  ?  A.    No. 

Q.  Your  only  visibility  to  the  front  was  by  *'S" 
turns,  is  that  it?  A.     That  is  correct. 

Q.  How  high  was  your  head,  we  will  say,  seated  in 
the  pilot's  seat,  from  the  ground  when  the  plane  was 
in  its  usual  position  on  the  runway? 

A.     You  mean  with  me  in  the  seat? 

Q.    Yes,  sir. 

A.     Oh,  five  or  six  feet. 

Q.  About  how  far  do  you  make  a  turn  to  the  right 
and  left  in  making  these  ''S"  turns?  Will  you  describe 
that,  please,  how  much  or  an  angle  you  display  in  mak- 
ing the  turns? 

A.  I  believe  15  degrees  from  the  center.  That 
would  [61]  throw  me  around  enough. 

Q.  What  particular  color  did  the  runway  display,  as 
a  general  thing,  when  you  looked  at  it? 

A.  I  would  say  it  blended  in  with  the  background 
some,  brown  or — (Pause) 

Q.  Did  you  notice  after  the  accident  the  particular 
color  of  this  Mustang,  P-51? 

A.     It  has  the  Army  khaki  color  on  it. 

Q.  Did  that  blend  in  with  the  surrounding  territory 
when  you  were  any  distance  from  it? 

A.    Yes,  I  would  say  so. 

Q.  Was  that  coloring  of  that  P-51  the  one  solid, 
continuous  color?    Or  was  it  mottled? 

A.     No,  they  are  solid  color. 
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Q.  Did  you  notice  where  the  Mustang  was  parked. 
Well,  withdraw  that  for  a  minute. 

You  stated  that  you  collided  with  this  plane.  Will 
you  describe  just  how  that  collision  took  place? 

A.  Well,  the  first  I  knew  is  when  my  right  wing  hit 
his  fin,  tail  fin. 

Q.    What  fin? 

A.  That  was  the  first  indication. 

Q.    What  fin? 

A.     Well,  the  tail  of  the  aircraft. 

Q.    The  tail.    All  right.  [62] 

A.  That  was  the  first  indication  I  had  of  the  air- 
craft. 

Q.     That  was  your  right  wing,  did  you  say? 

A.     My  right  wing,  yes. 

Q.     About  where  on  your  right  wing? 

A.     I  don't  remember  just  where  it  was. 

Mr.  Lillie:  It  is  stipulated,  your  Honor,  that  these 
pictures  may  be  introduced  into  evidence  as  govern- 
ment's next  exhibit  in  order. 

Are  they  marked  as  one  exhibit  for  identification? 

The  Court:     How  have  you  marked  them,  Mr.  Cross? 

The  Clerk:  These  are  marked  from  3-A  to  3-X,  in- 
clusive. 

The  Court:     Admitted  in  evidence. 

The  Clerk:     In  evidence. 

(The  photographs  referred  to  were  received  in  evi- 
denct  and  marked  Government's  Exhibits  3-A  to  3-X, 
inclusive. ) 

Mr.  Brewer :  What  was  the  last  question,  Mr.  Re- 
porter ? 

(Question  read  by  the  reporter.) 
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Q.  By  Mr.  Brewer:  Mr.  Scott,  I  have  Govern- 
ment's Exhibit  No.  3-P  here.  Is  that  the  right  wing 
of  the  SBD? 

A.     Yes,  almost  out  to  the  wingtip. 

Q.    All  right.     That  is  what  I  was  going  to  ask  you. 

Refreshing  your  recollection  from  that,  what  part  of 
the  wing  struck  the  other  plane? 

A.    Almost  to  the  wingtip. 

Q.    Almost  to  the  wingtip?  [63]  A.  Yes. 

Q.  All  right,  thank  you.  What  happened  then,  sir? 
Just  describe  what  took  place  after  that. 

A.  That  swung  my  ship  around  into  where  my  left 
wing  was  collided  with  his  left  wing. 

Q.     Did  you  finish?  A.     Yes. 

Q.    Now,  did  you  shut  off  your  motor  then? 

A.    Yes. 

Q.    Did  you  get  out  of  the  plane?  A.    Yes. 

Q.    Did  the  other  pilot  get  out  of  the  plane,  too? 

A.    Yes. 

Q.     Did  you  have  any  conversation  with  him  there? 

A.    A  little  bit. 

Q.    And  he  was  not  injured  in  this  accident? 

A.    No,  luckily. 

Q.  Did  you  notice  that  plane  then  in  its  position  on 
the  runway  after  you  got  out? 

A.  I  noticed  it  was  sitting  on  the  side  of  the  runway, 
headed  approximately  west,  if  that  is  what  you  mean. 

Q.  That  is  what  I  wanted  to  know:  headed  approx- 
imately west.  By  that,  this  diagonal  No.  22  runs  sort 
of  southwest?  A.    Yes. 

Q.  But  was  the  Mustang  headed  more  to  the  west 
than  [64]  that  diagonal?  A.    Yes. 
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Q.  How  far  was  the  right  front  wheel  of  the  land- 
ing- gear  from  the  edge  of  the  paved  runway?  Did  you 
notice  that? 

A.  No,  I  didn't.  I  thought  both  wheels  were  ap- 
proximately on  the  edge  of  it. 

Q.  Well,  did  your  collision  with  that  plane  move  it 
any,  do  you  know?  A.     No,  I  don't. 

Q.    You  don't  know  that?  A.    No,  I  don't. 

Mr.  Lillie:  I  might  add,  your  Honor,  that  it  is  fur- 
ther stipulated  that  these  figures,  which  are  Govern- 
ment's Exhibit  3-A  to  3-X,  were  taken  within  15  to  20 
minutes  after  the  accident. 

The  Court :     It  is  so  understood. 

Mr.  Brewer:  I  have  some  pictures  here,  too,  your 
Honor. 

Mr.  Lillie:  I  stipulate  that  they  may  be  introduced 
in  evidence  and  that  they  were  taken  a  half-hour  after- 
wards. 

Mr.  Brewer :     Within  a  half-hour. 

Mr.  Lillie :  Within  a  half-hour.  There  is  some  writ- 
ing on  the  back  of  them  which — 

Mr.  Brewer  (Interposing)  :  We  have  the  man  that 
took  them  here.     I  just  want  to  use  one  right  now. 

Mr.  Lillie :  It  is  stipulated  that  they  may  be  intro- 
duced [65]  as  Defendant's  Exhibits,  your  Honor? 

The  Clerk:     They  are  admitted,  your  Honor? 

The  Court:     In  evidence. 

The  Clerk:  Those  will  be  Defendant's  Exhibits  A-1 
to  A- 19,  inclusive. 

(The  photographs  referred  to  were  received  in  evi- 
dence and  marked  Defendant's  Exhibits  A-1  to  A- 19.) 

Q.  By  Mr.  Brewer:  I  show  you,  Mr.  Scott,  two  pic^ 
tures,  No.  A-1  and  A-19,  which  purport  to  be  the  pic- 
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tures  of  the  accident,  after  the  accident  before  the  planes 
were  moved. 

I  ask  you  to  look  at  that  and  see  if  that  refreshes 
your  recollection  as  to  the  approximate  position  of  this 
Mustang  and  your  plane  following  the  accident. 

A.  It  looks  to  me  like  its  further  on  the  runway  now. 
I  just  couldn't  say  for  sure. 

Q.     All  right,  sir. 

A.     I  don't  remember. 

Q.  How  long  did  you  stay  around  there  after  the 
accident,  Mr.  Scott? 

A.  Just  a  matter  of  two  or  three  minutes.  Flight 
operations  came  out  in  a  car  and  picked  me  right  up  took 
me  in. 

Q.  What  direction  was  your  plane  facing  following 
the  accident? 

A.  I  believe  in  a  northwesterly  direction  after  I  had 
swung  around.  [66^ 

Q.  You  have  stated  that  you  landed  at  this  airport 
many  times  before  the  accident. 

Was  it  customary  for  the  tower  to  notify  if  there 
were  any  planes  standing  on  the  runway  that  you  were 
to  use? 

A.    Yes,  they  generally  tried  to. 

O.  Did  the  tower  notify  you  on  that  day  that  this 
Mustang  was  standing  on  that  diagonal  runway? 

A.    No. 

Q.  Is  it  customary  practice  for  airports  generally 
to  allow  planes  to  park  on  the  runways  that  are  being 
used  for  landing  and  take-off  of  planes? 

A.  I  don't  believe  so;  but  I  couldn't  say  for  all  air- 
ports. 
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Q.  Was  there  a  special  strip  at  any  time  that  was 
designated  for  parked  planes  there  on  that  fiield? 

A.  Yes.  That  was  Runway  C,  as  they  called  it. 
That  was  the  parking  strip. 

Q.    What  size  was  this  Mustang,  do  you  know? 

A.  No,  I  have  never  flown  one.  That  was  a  little 
smaller  than  the  SBD,  a  35-  or  36-foot  wingspread,  I 
judge. 

Q.    Was  it  any  lower  in  height  than  the  SBD? 

A.    Yes,  I  think  it  is. 

Q.     They  were  both  single-motored  planes,  were  they? 

A.     That's  right. 

Q.  Was  it  customary  at  that  particular  airport  for 
the  [67]  tower  to  notify  you  of  any  obstruction  on  the 
field  such  as  a  truck  or  an  airplane? 

A.     Yes,  they  had  done  so. 

Q.  What,  generally  speaking,  was  the  damage  to  the 
two  planes,  just  of  a  general  nature? 

A.  The  Mustang's  empenage  section,  I  think,  tail 
section,  was  damaged,  and  it's  left  wing;  and  the  SBD's 
damage  was  the  propeller  and  the  left  wing.  Well,  the 
right  wing,  too. 

Q.    What  was  the  nature  of  the  weather  that  day? 

A.     It  was  contact  weather,  clear. 

Q.  What  do  you  mean  by  that,  "contact  flying 
weather"  ? 

A.     Yes.     Visibility  and  ceiling  were  unlimited. 
Q.     Was  there  any  haze? 

A.  There  was  some  haze.  I  don't  remember  just 
what  the  visibility  was  that  day. 
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Q.  Did  the  position  of  the  sun  have  any  effect  upon 
your  vision  as  you  came  up  the  runway,  the  diagonal 
runway  22? 

A.     I  don't  beheve  so. 

O.  Did  the  color  of  the  Mustang  blend  in  in  any  way 
with  the  surrounding  territory  and  surrounding  colors? 

A.  Well,  it  could  have.  I  didn't  see  it;  so  I  don't 
know\  But  it  is  the  same  color  as  the  general  back- 
ground. 

Mr.  Brewer:     I  believe  that  is  all  at  this  time. 

The  Court :    That  is  all. 

Mr.  Lillie :  I  would  like  to  ask  a  few  more  questions, 
if  [68]  your  Honor  please. 

The  Court :     All  right. 

Redirect  Examination. 
By  Mr.  Lillie: 

Q.  Mr.  Scott,  you  had  operated  off  that  field,  you 
testified,  from  May  or  April  until  the  date  of  the  acci- 
dent and  some  time  beyond  that,  so  that  you  had  oc- 
casion to  use  the  field  many  times,  is  that  correct? 

A.    That  is  correct. 

Q.  Now,  in  your  experience  on  that  field  had  the 
tower  ever  warned  you  of  any  truck  or  other  impedi- 
ment in  the  way  of  your  plane  when  you  were  taxiing? 

A.    Yes,  quite  often. 

Q.     Quite  often? 

A.  I  won't  say  quite  often;  several  times,  particularly 
when  we  were  repairing  the  taxi  strips  along  there. 

0.    When  they  had  trucks  on  there? 

A.  Yes,  or  they  would  notify  us  that  there  was  an- 
other airplane  ahead  of  us  taxiing. 
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Q.  Mr.  Scott,  I  am  going  to  show  you  a  deposition, 
which  I  beheve  was  taken  by  your  counsel,  Mr.  Brewer, 
March  10,  1945,  and  I  will  ask  you  merely  to  read  on 
page  20,  the  last  answer,  the  question  and  answer  on 
page  24  down  to  here  (indicating),  and  see  if  that  re- 
freshes your  recollection  as  to  the  position  of  the  P-51 
on  the  diagonal  22  where  it  was  [69]  parked. 

The  Court:  Was  this  deposition  filed  before  the  case 
was  filed  on  December  11,  1946? 

Mr.  Brewer:  Yes,  your  Honor.  It  was  under  a  peti- 
tion to  preserve  testimony. 

The  Court :    All  right. 

Mr.  Lillie:    By  reason  of  the  death  of  Mr.  Pitcairn. 

Mr.  Brewer :     I  think  it  has  another  number. 

Mr.  Lillie:  Yes,  it  has,  your  Honor.  Would  your 
Honor  like  the  number? 

The  Court:     Yes. 

Mr.  Lillie:  It  w^as  taken  pursuant  to  petition  filed 
with  your  Honor,  and  it  is  No.  4212-0'C. 

The  Court :    All  right. 

Mr.  Lillie:     Petition  of  Mr.  Brewer. 

Q.    By  Mr.  Lillie:     Does  that  help  you  any,  Mr.  Scott? 

A.    Yes. 

O.  Now,  can  you  clear  it  up  and  tell  us  approximately 
where  the  P-51  was  parked  in  connection  with  the  edge 
of  the  runway,  that  is — 

A.  (Interposing)  It  was  close  to  the  edge  of  the 
runway,  his  wheels  were,  as  close  as  he  could  get,  I  would 
say. 

Q.    That  would  be  the  northwesterly  portion? 

A.     Yes. 
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Q.  Considering  the  size  of  this  runway,  which  is 
150  [70]  feet,  and  the  position  of  the  parked  plane,  could 
you  estimate  approximately  how  much  runway  was  left? 

A.  You  mean  at  the  time  of  the  collision  or  when  I 
was  making — 

Q.     Before  the  collision? 

A.  Before  the  collision?  No,  because  I  don't  know  just 
how  much  I  would  swing  from  one  side  to  the  other  in 
making  those  "S"  turns. 

Q.     Maybe  I  didn't  form  my  question  properly. 

Considering  the  position  in  which  the  P-51  was 
parked,  with  its  wheels  up  to  the  edge  of  the  runway, 
do  you  have  an  estimate  of  how  wide  and  what  the 
overall  length  of  the  P-51  was?  A.     No. 

Q.  Now,  the  runway  is  150  feet  wide.  Now  much 
space  would  he  have  been  taking  up  on  that  runway? 

A.    Not  over  30  or  35  feet,  I  wouldn't  think. 

Q.  So  that  he  would  have  120  feet  on  the  other  side 
of  him? 

A,     Approximately  that,  yes. 

Mr.  LilHe :  That  is  all,  Mr.  Scott. 

Mr.  Brewer :  There  are  two  questions  I  can  think 
of,  your  Honor. 

The  Court:    All  right.  [71] 

Recross  Examination. 
By  Mr.  Brewer: 

Q.  You  stated  you  had  a  conversation  with  Mr. 
Pitcairn.    Just  what  was  said  by  him? 

Mr.  Lillie:  I  will  object  to  that  on  the  ground  that 
anything  that  Mr.  Pitcairn  said  is  not  binding  upon  the 
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government  because  there  is  no  showing  that  he  was  au- 
thorized to  speak  for  the  government.  He  may  have 
been  authorized  to  pilot  the  plane  but  not  to  speak  for 
them. 

Mr.  Brewer :  If  your  Honor  please,  it  is  alleged  in 
the  complaint  that  he  was  acting  in  business  of  the  gov- 
ernment. 

Mr.  Lillie:     That  is  correct,  your  Honor. 

Mr.  Brewer:  So  we  certainly  would  be  allowed  to 
develop  his  statements  as  to  what  happened,  and  things 
of  that  nature  would  be  admissible  and  binding,  as  to 
what  were  his  actions  in  the  case. 

Mr.  Lillie:  If  the  court  please,  as  in  any  accident 
case,  statements  of  the  employee  involved  in  an  accident 
would  always  be  admissible  against  the  employee;  but  it 
would  not  be  admissible  against  his  employer,  nor  be 
binding  upon  the  employer. 

In  this  case  we  do  not  have  the  employee  as  a  party 
to  the  action,  and  that  would  be  the  only  instance  where 
it  would  be  admissible;  and  it  would  be  limited  entirely 
to  the  employee.  [72] 

Mr.  Brewer :  I  think,  if  your  Honor  please,  the  state- 
ments made  by  an  agent,  made  within  the  purview  of  his 
employment,  are  perfectly  admissible  and  part  of  the 
res  gestae. 

The  Court:  How  long  after  the  accident  was  the 
statement  made  by  the  agent  of  the  government  who 
was  piloting  this  aircraft? 

The  Witness:     Is  that  for  me  to  answer? 

Mr.  Brewer :  That  is  for  Mr.  Scott  to  answer.  I 
cannot. 
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The  Court:     Yes. 

The  Witness:  A  matter  of  a  minute  or  two,  as  soon 
as  we  both  got  out  of  our  airplanes. 

The  Court:  There  is  no  well-defined  rule  of  evidence 
as  to  just  the  demarcation  as  to  when  the  rule  of  res 
gestae  will  apply  and  does  not  apply. 

There  are  two  questions  here  to  be  decided  whether 
or  not  the  statements  made  by  this  particular  individual 
the  complaint  alleges  was  operating  this  plane  for  the 
government  of  the  United  States;  and,  secondly,  as 
counsel  points  out.  if  it  is  admissible,  it  comes  within 
the  second  rule  that  it  is  near  enough  to  the  accident 
while  the  party  has  not  yet  recovered  from  the  shock, 
the  theory  of  res  gestae  being  that  a  statement  made 
instantly  after  the  shock  of  an  accident  before  there  is 
time  for  consideration  and  determination  of  the  facts 
in  his  own  interest,  that  is  as  near  as  we  can  get  to  the 
basis  of  the  res  gestae  rule.   [73] 

I  am  inclined  to  believe  that  statements  made  by  the 
pilot  who  was  operating  the  plane  for  the  government 
of  the  United  States,  the  government  being  on  the  same 
footing  as  a  corporation  or  an  individual,  and  the  state- 
ment having  been  made  within  a  minute  of  the  accident, 
there  does  not  seem  to  be  any  motive  there  within  that 
time  to  make  any  colored  statements. 

I  am  going  to  allow  the  witness  to  answer  and  allow 
an  exception  to  the  government  because  the  rule  is  giv- 
ing exceptions  to  all  rulings  of  the  court,  anyway. 

Mr.  Brewer :    Thank  you,  your  Honor. 

The  Court :    Proceed. 
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Q.  By  Mr.  Brewer:  Will  you  state  what  Mr.  Pit- 
cairn  said  to  you? 

A.  I  got  out  on  the  wing  of  my  plane.  He  wasn't 
able  to  get  out  right  away  because  my  propeller  was 
right  against  him. 

The  first  thing  he  said,  "I  am  glad  you  cut  the  switch," 
because  I  was  well  on  the  way  of  cutting  him  up.  And 
when  he  finally  got  out  I  said,  'T  am  sorry.  I  didn't  see 
you." 

Well,  he  said,  'T  am  sorry.  I  had  no  business  being 
here.  I  have  been  here  for  about  10  minutes.  I  called 
for  a  truck  and  they  haven't  come  after  me  yet." 

Mr.  Brewer:  I  did  not  quite  understand  one  phrase 
there.     Would  you  repeat  that  for  me,  please?  [74] 

(Answer  read  by  the  reporter.) 

Q.  By  Mr.  Brewer:  Do  you  know,  Mr.  Scott,  what 
was  the  nature  of  this  territory  in  the  sort  of  triangular 
section  to  the  west  of  the  place  where  the  accident  oc- 
curred off  of  the  runway? 

A.     I  think  it  was  mostly  grass  and  weeds. 

Q.    Was  it  level?  A.     Fairly  so. 

Q.      Was    it    such   a   place   or    territory    that   a    plane 
could  run  upon  it,  stand  upon  it? 
A.     Oh,  yes. 

Mr.  Brewer :     I  think  that  is  all  at  this  time. 
The  Court :    That  is  all. 
(Witness  excused.) 
Mr.  Lillie:    Mr.  Tucker. 
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called  as  a  witness  by  and  in  behalf  of  the  plaintiff,  be- 
ing first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

The  Clerk:    Your  full  name? 
The  Witness :  Tommy  Tucker. 
The  Clerk:     T-o-m-m-y? 
The  Witness:     Right. 
The  Clerk:    T-u-c-k-e-r? 
The  Witness :    That  is  correct. 
The  Clerk:    Two  words?  [75] 
The  Witness :     Correct. 

Direct  Examination 
By  Mr.  Lillie: 

Q.    Where  do  you  reside,  Mr.  Tucker? 

A.     6353  West  84th  Place,  Los  Angeles  45. 

Q.     What  is  your  occupation? 

A.    I  am  airport  engineer  for  the  City  of  Los  Angeles. 

Q.    Are  you  employed  by  the  City  of  Los  Angeles? 

A.    That  is  correct. 

Q.     How   long  have  you   been  employed   in   that   ca- 
pacity ? 

A.     Since  the  first  part  of  194L 

Q.      Have    you    been    continuously    employed    in    that 
capacity  from  that  date  until  today? 

A.    That  is  correct. 

Q.    Where  is  your  place  of  employment? 

A.     I  didn't  hear  the  last  question. 

Q.     Where  is  your  place  of  employment,  the  location? 
Are  you  assigned — 

A.     (Interposing)     At  the  Los  Angeles  Airport. 
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Q.  What  is  commonly  known  as  Mines  Field  in  Ingle- 
wood? 

A.     No,  In  Los  Angeles.     I  have  to  correct  you. 

Q.     Is  that  in  Los  Angeles? 

A.    It  is  in  Los  Angeles,  yes,  sir, 

Q.  Do  you  know  whether  or  not  at  any  time  the  gov- 
ernment took  over  control  of  that  field?   [76] 

A.  Not  absolute  control,  no.  They  took  over — may 
I  add  something? 

Q.    Yes. 

A.  They  took  over  portions  of  it  on  which  they 
built  buildings.  In  those  portions  they  had  a  lease  giv- 
ing them  exclusive  right  to  those  portions.  The  bal- 
ance of  the  field,  commonly  known  as  the  landing  area, 
they  had  joint  right  and  use  of  it  with  other  tenants. 

Q.  So  that  the  United  States  Army  was  merely  a 
tenant  like  anybody  else  on  that  field?  A.  Yes. 

Mr.  Lillie:     That  is  all. 

Cross  Examination. 
By  Mr.  Brewer: 

Q.    Were  you  there  in  1941  ? 

A.    Was  I  there  in  '41? 

Q.     Yes.  A.     Yes. 

0.    What  time?    When  did  you  start  working  there? 

A.    I  started  there,  I  believe,  the  first  of  March  in  '41  ? 

Q.  I  see.  Were  you  there  at  the  time  of  Pearl 
Harbor  ? 

A.     That's  right.     That  is  correct. 

Q.  And  the  Army  moved  in,  then,  and  took  over  the 
field  and  you  had  to  have  a  pass  to  get  in  from  then 
on?  [77] 

A.    That's  right. 
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Q.  And  the  Western  Air  Defense  Command  from 
the  time  of  Pearl  Harbor  on  had  direct  control  over 
every  flight  from  that  field  and  onto  that  field,  did  they 
not,  through  the  Civil  Aeronautics  Authority,  first 
through  their  own  authority  and  afterwards  through  the 
Civil  Aeronautics  Authority? 

A.  I  think  you  have  asked  two  questions  there.  It 
is  a  little  difficult  for  me  to  answer. 

Q.    You  may  separate  them,  if  you  wish. 

The  Court:     Mr.  Reporter,  give  him  the  first  part. 

(The  question  referred  to  was  read  by  the  reporter, 
as  follows: 

("Q  And  the  Western  Air  Defense  Command  from 
the  time  of  Pearl  Harbor  on  had  direct  control  over 
every  flight  from  that  field  and  onto  that  field,  did  they 
not  .  .  .") 

The  Witness:  I  would  say  they  did,  for  a  portion 
after  Pearl  Harbor.  I  can't  tell  you  when  that  time 
actually  cut  off.  I  don't  know  to  this  day  when  they 
stopped  having  that  control. 

Q.  By  Mr.  Brewer :  But  that  control  then  passed 
to  the  CAA,  or  the  Civil  Aeronautics  Authority,  when 
they  ceased  to  exercise  that  control? 

A.  I  believe  you  are  correct  in  that,  although  the 
CAA  has  a  lease  with  the  City. 

Q.     They  have  a  lease  with  the  City?   [78] 

A.  For  the  airport  traffic  control  tower,  and  T  be- 
lieve there  is  some  reference  made  in  there  as  to  their 
so-called  responsibility  and  control  rights. 

Q.  And  the  tower  is  run  by  the  Civil  Aeronautics 
Authority,  is  it  not?  A.     Yes,  it  is. 
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Q.  And  they  are  the  ones,  the  direct  employees  of 
the  Civil  Aeronautics  Authority,  they  are  the  ones  who 
regulate  the  traffic  in  the  air  around  the  field  and  in 
the  landings  and  take-ofifs?  A.     That  is  correct. 

Q.  They  also  regulate,  do  they  not,  the  traffic  on  the 
air  field  itself? 

A.     The  air  traffic  and  taxiing. 

Q.     That  is  what  I  mean. 

A.    That  is  correct. 

Q.    All  movements  about  the  field? 

A.    That  is  right. 

Q.  Now,  you  said  they  had  a  joint  right  and  use  of 
the  field  with  the  City  during  the  war? 

A.     With  other  tenants. 

Q.    With  other  tenants? 

A.     Yes :     Douglas,  North  American,  and  so  forth. 

Q.  And  Douglas  also  had  rented  portions  of  the 
field  for  their  use  at  that  time  at  November  11,  1943?  [79] 

A.    That  is  correct. 

Q.    And  North  American  had  also,  I  suppose? 

A.     That's  right. 

Mr.  Brewer :     I  believe  that  is  all. 

The  Court:    That  is  all. 

Mr.  Lillie:    That  is  all,  Mr.  Tucker. 

(Witness  excused.) 

Mr.  Lillie:     The  government  rests,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  you 
will  remember  the  admonition  I  have  heretofore  given 
you. 

You  will  not  discuss  this  matter  among  yourselves 
nor  permit  anyone  to  discuss  it  in  your  presence. 
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Do  not  express  nor  form  any  opinion  as  to  the  merits 
of  this  controversy  until  it  is  finally  submitted  to  you 
under  the  instructions  of  the  court. 

We  will  now  take  a  short  recess. 

(Brief  recess.) 

The  Court:  Let  the  record  show  the  jury  are  pres- 
ent and  counsel  are  in  court. 

Mr.  Brewer :     Mr.  Hansen. 

OSCAR  JOHN  HANSEN 

called  as  a  witness  by  and  in  behalf  of  the  defendant, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:    Your  full  name? 

The  Witness:     Oscar  John  Hansen.  [80] 

The  Clerk:     How  do  you  spell  your  last  name? 

The  Witness :     H-a-n-s-e-n. 

Direct  Examination. 
By  Mr.  Brewer: 

Q.     Speak  loudly  so  we  can  all  hear  you,  Mr.  Hansen. 

Where  do  you  live? 

A.     5321  East  Second  Street,  Los  Angeles. 

Q.     By  whom  are  you  employed? 

A.  Douglas  Aircraft  Company  at  El  ^egimdo,  Cali- 
fornia. 

Q.     How  long  have  you  been  employed  by  them? 

A.     Since  May  1,  194L 

0.    What  is  your  capacity  there,  sir  ? 

A.  I  am  an  investigator  in  the  Department  of  Plant 
Protection. 
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Q.  Were  you  in  the  vicinity  of  Mines  Field  on  the 
date  of  the  accident  we  have  been  litigating  about  here 
on  November  11,  1943? 

A.    I  was  called  there,  yes,  sir. 

Q.     Did  you  arrive  there  shortly  after  the  accident? 

A.    I  did. 

Q.  Did  you  inspect  the  planes  when  they  were  right 
together  in  their  position  as  they  were,  following  the 
impact?  A.     I  did. 

Q.  Will  you  just  state  in  a  general  way  how  they 
were  enmeshed  or  drawn  together?  [81] 

A.  The  right  wing  of  the  Douglas  SBD  had  struck 
the  tail  structure  of  the  P-51  causing  the  SBD  to  whip 
or  turn  to  the  right,  allowing  the  left  wing  of  the  SBD 
to  pass  over  the  top  of  the  left  wing  of  the  P-51. 

The  propeller  of  the  SBD  was  within  a  matter  of 
inches  from  the  fuselage  of  the  P-51. 

Q.  Were  there  any  skid  marks  or  marks  upon  the 
pavement  there  to  indicate  the  application  of  the  air- 
plane brakes  of  either  plane? 

A.     There  were. 

Q.     Where  were  they,  sir? 

A.  They  started  immediately  north  of  northeast  of 
the  tail  section  of  the  P-51. 

Q.     In  what  direction  did  they  extend? 

A.  They  extended  southwest,  and  the  left  wheel  of 
the  SBD  made  a  large  circle  facing  nearly  northwest. 

Q.  Where  did  the  northwesterly  end  of  that  circle 
lead  to?    What  object? 

A.     It  led  to  the  P-51  airplane. 

Q.     Was  it  close  to  the  wheel  of  either  plane? 

A.  Yes.  The  left  wheel  of  the  Douglas  ship  was 
within  a  few  feet  of  the  left  wheel  of  the  P-51. 
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Q.  Now,  did  you  observe  where  the  Mustang  was 
with  reference  to  the  edge  of  the  pavement  so  far  as 
the  wheels  of  that  Mustang?   [82] 

A.    I  did. 

Q,  About  how  far  was  the  right-hand  wheel  of  the 
Mustang  from  the  northwesterly  edge  of  the  pavement 
of  Diagonal  No.  22? 

A.    I  would  say  about  30  feet. 

Q.  Did  you  cause  some  pictures  to  be  taken  of  the 
scenes  there  at  the  time  or  immediately  following  the 
time  you  got  there? 

A.  Yes,  sir.  I  took  a  Douglas  Company  photographer 
with  me,  as  is  the  custom  with  any  crash  or  damage. 

Q.  You  have  looked  over  these  pictures  in  the  interim 
when  we  took  this  adjournment,  have  you  not? 

A.    Yes. 

Q.    And  the  legends  that  you  have  on  the  back? 

A.     Yes,  sir. 

Q.  Do  you  remember  these  pictures  being  taken? 

A.    I  do. 

Q.    At  the  time,  sir?  A.    Yes. 

Mr.  Brewer:     Counsel  has  seen  them. 

Mr.  Lillie:    Yes. 

Q.  By  Mr.  Brewer :  I  want  to  show  you,  then,  these 
pictures,  which  are  now  in  evidence,  I  believe — 

The  Court :    That  is  right. 

Mr.  Brewer:     Are  they  in  evidence,  your  Honor?  [83] 

The  Court:     They  are  in  evidence. 

Q.  By  Mr.  Brewer:  All  right.  I  show  you  first 
Exhibit  A-1. 
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Will  you  observe  the  legend  on  the  back  and  tell  us 
what  that  picture  represents  and  identify  the  objects  in  it? 

A.  The  photograph  shows  both  airplanes  as  they 
were  after  the  collision  before  being  moved. 

Q.  Now,  the  tail  section,  which  is  in  the  right-hand 
side  of  the  picture — of  which  plane  is  that  tail  section? 

A.    That  is  the  P-51  airplane. 

Q.  You  see  a  walking  man  in  the  right-hand  side 
of  the  picture.  Where  is  that  man?  Close  to  what 
object? 

A.  He  is  close  to  the  right-hand  wing  of  the  P-51 
airplane. 

Q.  With  reference  to  the  edge  of  the  paved  run- 
way, where  is  he  with  reference  to  that  object? 

A.  He  is  walking  within  three  or  four  feet  of  the 
edge  of  the  runway. 

Q.     Now,  is  he  on  the  runway  or  oif  of  it? 

A.    He  is  on  it. 

Q.  In  other  words,  the  right-hand  wing,  the  end  of 
it,  did  not  reach  to  the  edge  of  the  pavement;  is  that 
correct,  sir?  A.     That  is  correct. 

Q.  Now,  the  next  exhibit,  No.  A-2:  will  you  take 
a  [84]  look  at  that  and  look  at  the  legend  on  it  and  tell 
us  what  is  shown  and  what  the  objects  are  in  it? 

A.  This  photograph  was  taken  looking  from  the  nose 
end  of  the  P-51  airplane  or  looking  northeast.  The 
photograph  was  taken  to  show  the  damage  to  the  P-51 
wing  which  was  caused  by  the  radar  antenna  which  ex- 
tended below  the  SBD  wing. 

This  photograph  also  shows  the  large  skid  mark  of 
the  left  wheel  of  the  Douglas  ship. 
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Q.  That  is  the  circular  mark  on  the  pavement,  is 
that  correct?  A.    That  is  correct. 

Q.  Now,  the  wing  that  extends  toward  us  in  this 
picture,  the  end  of  it,  which  plane  is  that? 

A.    That  is  the  SBD. 

Q.  In  other  words,  these  two  planes  ended  up  with 
the  SBD  having  the  nose  right  up  against  the  fuselage 
of  the  other  plane  and  back  of  the  wing  of  the  other 
plane?  A.     That  is  correct. 

Q.  I  show  you  Plaintiff's  Exhibit  A-3  and  I  ask  you 
to  look  at  the  legend  on  its  and  the  picture  itself  and 
tell  us  what  objects  are  there  shown. 

A.  That  is  a  view  of  the  nose  end  of  the  SBD  taken 
before  either  ship  was  moved  and  shows  damages  to 
the  right  wing  where  it  struck  the  tail  section  of  the 
P-51  airplane.  This  photograph  also  shows  a  wheel 
skid  mark  right  there  (in-  [85]  dicating). 

Q.  A  wheel  skid  mark.  Was  that  leading  up  to  any 
of  the  wheels  of  these  planes? 

A.     I  am  not  in  a  position  to  say. 

Q.     All  right. 

A.     Whether  it  is  or  not. 

Q.  All  right.  Now,  does  that  show  the  edge  of  the 
pavement  there?  Or  can  you  make  it  out  in  that  pic- 
ture? A.     No,  you  cannot. 

Q.  All  right.  By  the  way,  what  direction  was  this 
picture  taken  from? 

A.     That  photograph  is  looking  southeast. 

Q.  In  other  words,  the  photographer  was  standing 
on  the  runway  or  off  of  it? 

A.    Yes,  he  was  on  the  runway. 
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O.  On  the  runway.  Now,  we  have  an  exhibit  here, 
No.  A-4.  Will  you  look  at  that  and  tell  us  what  that 
is  supposed  to  represent? 

A.  This  photograph  was  taken  after  the  ships  had 
been  moved  apart  with  a  view  of  determining  the  dam- 
age, if  any,  to  the  fuselage  or  body  of  the  airplane. 
There  was  a  wrinkle  or  ding  in  the  skin  covering  the 
ship. 

Q.    That  is,  the  Mustang,  is  that  right? 

A.    Yes,  it  is. 

Q.  All  right,  sir.  I  show  you  Exhibit  A.-5  and  ask 
you  [86]  to  tell  us  what  that  is,  sir. 

Look  at  the  legend,  too,  will  you,  please? 

A.  A-5  shows  the  P-51  airplane  after  the  two  ships 
had  been  disentangled.  It  shows  the  damage  caused  by 
the  radar  rake  of  the  left  wing  on  the  SBD. 

Q.  All  right.  That  is  Exhibit  A-6.  I  wish  you 
would  mark  which  is  the  top  of  that.  Will  you  mark 
"Top"  with  a  pencil  so  we  can  get  it  right? 

A.     (Marking  document) 

Q.    Thanks. 

A.  This  photograph  shows  damage  to  the  radar  rake 
and  the  leading  edge  of  the  SBD  wing.  This  would  be 
the  right-hand  wing  which  struck  the  tail  section  of  the 
P-51. 

Q.  All  right,  sir.  Thank  you.  Will  you  mark  the 
top  of  this,  too,  please,  so  we  won't  be  misled? 

A.     (Marking  document) 

Q.  Thanks.  And  tell  us  what  that  is,  please.  That 
is  Exhibit  A-7. 

A.  This  is  the  nose  section  of  the  SBD  taken  to 
show .  damage  to  the  propeller  and/or  the  propeller 
blades,  I  should  say.    That  is  all. 
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Q.  That  is  all?  All  right,  sir.  Now,  Exhibit  A-8: 
Will  you  tell  us  what  that  shows? 

A.  This  photograph  shows  the  SBD  wing,  left  wing, 
over  the  top  of  the  P-51  left-hand  wing  and  was  taken 
before  [87]  either  ship  was  moved. 

Q.     What  are  the  objects  on  the  ground,  sir? 

A.  These  are  chunks  of  metal  which  were  torn  out 
of  the  P-51  wing  which  the  radar  rake  passed  through. 
It  happened  right  in  there  (indicating). 

Q.  There  is  a  light  streak  in  the  back  of  the  picture. 
What  is  that,  sir? 

A.     That  is  the  far  side  of  that  runway. 

Q.  There  is  something  setting  back  there.  Do  you 
know  what  that  is  ? 

A.  That  is  North  American's  investigators  who  came 
out  to  photograph  the  same  accident. 

Q.     It  is  a  camera,  is  that  correct? 

A.    That  is  correct.  • 

Q.  I  see.  Do  you  know  where  that  is  standing  with 
reference  to  the  paved  edge  of  the  runway? 

A.  I  would  say  it  is  approximately  in  the  center  of 
the  paved  runway. 

Q.     The  center  of  the  paved  runway? 

A.    Yes,  sir. 

Q.  Thank  you.  Now,  this  is  Exhibit  A-9.  Will 
you  look  at  the  legend  and  tell  us  what  that  shows? 

A.  It  shows  the  underside  of  the  SBD  wing  which 
passed  over  the  top  of  the  P-51  wing. 

Q.    Was  this  taken  before  they  were  moved,  sir?  [88] 

A.     That  was  taken  before  the  ships  were  moved. 
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Q.  Did  I  ask  you  that  same  question  about  No.  A-8? 
Was  that  taken  before  the  ships  were  moved? 

A.    That  was  taken  before  either  ship  was  moved. 

Q.  Thank  you.  And  this  other  structure  extending 
under  that  wing,  is  that  the  P-51  wing? 

A.    That  is  the  P-51  wing. 

Q.  Thank  you.  I  show  you  now  Exhibit  A- 10.  Will 
you  look  at  the  legend  on  that  and  look  at  the  picture 
and  tell  us  what  the  objects  are  in  it? 

A.  This  photo  shows  the  P-51  airplane  after  the 
two  ships  had  been  disentangled.  It  was  taken  primarily 
to  show  damage  to  the  tail  section,  horizontal  stabilizer 
and  the  buckling  of  the  metal  forward  of  the  horizontal 
stabilizer.  This  shot  was  taken  before  the  ship  had 
been  towed  away  from  the  scene  of  the  accident. 

O.  Were  you  there  when  the  two  ships  were  dis- 
engaged? A.     I  was. 

Q.  In  disengaging  the  two  ships,  was  the  P-51 
moved  in  any* way? 

A.  No.  It  was  necessary  to  back  the  SBD  ofif  of  the 
P-51. 

Q.  So  that  that  would  correctly  illustrate  the  posi- 
tion of  the  P-51  also  at  its  position  following  the  impact? 

A.     That  is  correct.   [89] 

O.  Now,  I  see  a  darker  strip  alongside  of  the  paved 
portion  that  the  P-51  is  resting  on.  Will  you  tell  us 
what  that  is  with  the  white  strip  beyond  it? 

A.  That  is  grass,  and  the  white  strip  is  an  auto- 
mobile roadway.     That  runs  parallel. 

O.  Now,  the  grass  there:  would  that  exhibit  the 
edge  of  the  paved  portion  of  the  Diagonal  22? 

A.    That  would. 
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Q.  I  show  you  Exhibit  A-11,  Mr.  Hansen.  I  will 
ask  you  to  look  at  the  legend  and  tell  us  what  it  shows. 

A.  This  photograph  was  taken  before  either  ship 
was  moved  after  the  impact  and  shows  again  the  SBD 
left  wing  over  the  P-51  left  wing  and  was  taken  to  de- 
termine the  damage.  This  also  shows  a  fire  truck  parked 
ahead  of  the  P-51. 

Q.  Now,  I  want  to  ask  you  about  that  fire  truck. 
Had  the  ships  been  moved  at  that  time? 

A.     No,  they  had  not. 

Q.  Was  that  fire  truck  on  the  paved  Diagonal  22 
runway?  A.    It  was. 

Q.  I  notice  a  sort  of  a  dark  streak  there  beyond  this 
airplane,  the  wheels  of  the  P-51  and  a  white  streak  be- 
yond it.     Will  you  tell  us  w^hat  that  was  again? 

A.  The  dark  streak  designates  the  grass  at  the  edge 
of  the  runway,  and  that  white  streak  again  is  that 
automobile  [90]  roadway  which  runs  parallel  to  it. 

Q.  Thank  you.  Now  I  show  you  picture  A- 12  and  ask 
you  if  you  recognize  that  and  what  is  in  it. 

A.  That  photograph  shows  the  P-51  airplane  just 
before  it  was  towed  away  from  the  scene  of  the  damage. 
The  ship  had  not  been  moved,  although  the  tractor  had 
backed  up  and  hooked  onto  it. 

Q.  Now,  does  that  picture  correctly  exhibit  that  both 
wheels  of  the  P-51  were  some  distance  in  from  the  edge 
of  the  runway?  A.     They  do. 

Mr.  Lillie:  I  will  object  to  that  on  the  ground  it  is 
assuming  something  not  in  evidence.  If  Mr.  Brewer 
means  after  the  impact,  I  have  no  objection. 

Mr.  Brewer:  Well,  of  course,  that  is  what  I  do 
mean,  counsel. 
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The  Court:     That  is  self-evident.     Proceed. 

The  Witness:  That  shows  the  ship  after  its  being 
pulled  away  from  the  point  of  impact. 

Q.     By  Mr.  Brewer:     That  is  the  P-51? 

A.     That  is  correct. 

Q.  That  is  A- 13.  Now  I  show  you  Exhibit  A- 14. 
Is  that  a  picture  taken  before  the  ships  were  moved,  sir  ? 

A.    That  is  correct. 

Q.     What  is  exhibited  there,  please?  [91] 

A.  It  again  shows  the  position  of  the  SBD  wing 
over  the  top  of  the  P-51  wing  and  underneath  both  air- 
planes you  can  see  the  edge  of  the  runway,  denoted  by 
a  dark  streak  there  which  is  grass. 

Q.  All  right,  thank  you.  Now  we  have  Exhibit  No. 
A- 15.     I  ask  you  to  look  at  that,  please. 

What  does  that  exhibit  in  there? 

A.  That  was  a  long  shot  to  show  as  much  as  pos- 
sible the  full  size  of  both  airplanes  and  the  skid  marks 
on  the  pavement.  It  show^s  the  right-hand  side  of  the 
SBD,  and  the  nose  section  of  the  SBD  within  a  mat- 
ter of  a  few  inches  of  the  P-51.  That  is  the  propeller 
blades.  Forward  of  both  ships  and  to  the  right  is  parked 
the  fire  truck. 

Q.  Is  that  the  same  fire  truck  and  in  the  same  posi- 
tion as  is  shown  in  the  other  picture?  A.     It  is. 

Q.  Thank  you.  That  was  taken  before  they  were 
moved,  was  it  not?  A.     That  is  correct. 

Q.  I  show  you  now  A-16.  Will  you  look  at  that, 
please,  and  tell  us  what  that  is? 

A.  It  shows  the  pavement  and  the  wheel  section  of 
the  SBD  and  also  the  tail  of  the  P-51.  It  shows  the 
brakes  were  applied  by  the  Douglas  pilot  at  about  the 
time  of  impact. 
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Q.  This  long  circular  black  streak  leads  up  to  the 
[92]  wheel  of  the  SBD.     What  was  that? 

A.  Well,  that  would  be  the  tire  or  rubber  burn  where 
the  wheel  had  skidded. 

Q.  Now,  I  show  you  Exhibit  No.  A- 17.  Will  you 
look  at  that,  please,  and  tell  us  what  is  in  it? 

A.  That  is  the  P-51  airplane,  showing  the  damage 
to  the  left-hand  wing  after  the  ships  were  disengaged; 
and  the  far  side  or  the  edge  of  the  runway  can  be  seen 
between  the  mechanic  and  the  wing. 

Q.  All  right,  sir.  Was  that  before  the  P-51  was 
moved?  A.    That's  right. 

Q.  Now  we  have  Exhibit  A- 18.  Will  you  tell  us 
what  that  is? 

A.  That  is  another  long  shot  of  both  airplanes  be- 
fore either  ship  was  moved.  It  was  taken  from  the 
southeast  looking  to  the  northwest  and  shows  the  tail 
end  of  the  fire  truck  and  some  of  the  moving  equipment. 

Q.  Now  I  show  you  Exhibit  A-19.  I  ask  you  to 
look  at  that,  please,  and  tell  us  what  is  shown  there. 

A.  That  is  looking  from  the  southeast  to  the  north- 
west. It  shows  both  SBD  and  P-51  airplanes  before 
they  were  moved  and  the  distance  from  the  right-hand 
wheel  to  the  edge  of  the  runway  as  shown. 

Mr.  Brewer:  I  would  like  to  have  this  witness  mark 
the  two  wheels  of  the  P-51.  Do  you  mind,  your 
Honor?  [93] 

The  Court:    He  may  mark  it. 

Q.  By  Mr.  Brewer:  All  right.  Will  you  draw  a 
line  out  to  the  left  and  mark  "Left  wheel  of  the  P-5r' 
there  clear  out  into  the  white,  please? 

A.     (Marking  exhibit) 
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Q.     Just  right  out  ^'left  wheel." 

A.     That  is  the  right  wheel.     I  was  mistaken. 

Q.    The  left  wheel,  then,  is  not  shown? 

A.    Yes,  it  is  shown  on  this  side. 

Q.  Oh!  All  right.  Well,  put  out  there  in  the  same 
way  and  mark  it  ''left  wheel." 

I  show  you  a  couple  of  pictures  here  and  ask  you  if 
you  recognize  those.  A.     I  do. 

The  Court:     Have  they  been  marked? 

Mr.  Brewer :    No,  they  haven't. 

The  Court:     Mark  them  for  identification. 

Mr.  Brewer:    Yes.    Will  you  mark  them,  Mr.  Cross? 

The  Clerk:  Yes.  Defendant's  Exhibits  B-1  and  B-2 
for  identification. 

(The  photographs  referred  to  were  marked  Defend- 
ant's Exhibits  B-1  and  B-2  for  identification.) 

Q.  By  Mr.  Brewer:  Were  you  present  when  these 
pictures  were  taken,  sir?  A.     I  was.   [94] 

Q.     Do  you  recognize  the  scene  in  them? 

A.    Yes. 

The  Court:     What  is  the  witness  referring  to? 

Mr.  Brewer:     Exhibits  B-1  and  B-2. 

Q.    Are  they  the  same?  A.    They  are  the  same. 

Q.  What  scene  is  it  that  is  represented  by  this  pic- 
ture ? 

A.  These  photographs  show  the  width  of  the  main 
runway  or  landing  strip.  That  is  the  large  one  (indi- 
cating). 

Q.     Is  that  the  diagonal? 

A.     No,  that  is  not  the  diagonal. 

Q.    That  is  the  big  one?  A.    That's  right. 

Q.     I  see.     All  right.     And  when  were  they  taken? 
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A.  They  were  taken,  oh,  within  two  hours  after  the 
accident  occurred  on  the  field. 

Q.    The  same  day?  A.    The  same  day. 

Mr.  Brewer:  All  right,  sir.  We  will  offer  them  in 
evidence,  your  Honor. 

The  Court :     In  evidence. 

The  Clerk:  Exhibits  B-1  and  B-2  in  evidence. 

(The  photographs  referred  to  were  received  in  evi- 
dence and  marked  Defendant's  Exhibits  B-1  and 
B-2.)  [95] 

Mr.  IVowcr:     You  may  cross  examine. 

Cross  Examination. 
By  Mr.    Lillie : 

O.     Did  you  take  these  pictures,  ^Ir.  Hansen? 

A.    No.  sir. 

O.    You  did  not?  A.    I  did  not. 

O.     Were  you  there  at  the  time  they  were  taken? 

A.     T  was. 

O.  Were  they  taken  simultaneously,  one  right  after 
the  other? 

A.    One  right  after  the  other. 

The  Court :  I  am  sure  the  jury  are  not  hearing  those 
questions. 

O.  By  Mr.  Lillie:  I  notice  that  one  is  much  darker 
than  the  other.  Can  you  account  for  that?  Is  that  by 
reason  of  the  photographer? 

A.  I  am  not  an  expert  photographer,  sir.  I  couldn't 
honestly  answer  you  that. 

O.  You  are  not  an  expert  photographer.  Do  you 
know  whether  or  not  this  picture  taken  here  is  of  the 
main  runway,  which  is  300  feet,  or  the  runway  upon 
which  the  accident  happened? 
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A.     That  is  the  main  runway. 

Q.  That  is  not  the  runway  upon  which  the  accident 
hap-  [96]  pened? 

A.     I  am  pretty  sure  it  is  not. 

Q.     Well,  now,  do  you  know? 

A.     I  won't  say  that  I  do  know. 

The  Court :  A  little  louder.  I  am  sure  the  jury  can- 
not hear  you. 

The  Witness :     I  won't  say  that  I  do  know. 

Q.  By  Mr.  Lillie:  So  you  don't  know  whether  or 
not  that  picture  represents  the  main  runway  or  the  run- 
way upon  which  the  accident  occurred? 

A.    That's  right. 

Q.  How  long-  after  the  accident  did  you  arrive  at  the 
scene,  Mr.  Hansen?  A.    Within  10  minutes. 

Q.  You  don't  know  how  far  the  planes  had  been 
moved  by  reason  of  the  collision?  A.     No,  I  don't. 

Q.  I  will  show  you  the  Government's  Exhibits  3- A 
to  3 

The  Clerk :    3-X. 

Q.  By  Mr.  Lillie:  (Continuing)— to  3-X.  Will  you 
look  them  over  and  tell  me  if  they  represent  a  fair  repro- 
duction of  the  pictures  that  you  took  of  the  scene  of  the 
collision  and  the  position  of  the  planes? 

A.    This  was  before  either —  [97] 

The  Court  (Interposing):  I  do  not  think  that  ques- 
tion is  proper.    Read  the  question. 

(Question  read  by  the  reporter.) 

The  Court :    Not  a  reproduction  of  his  pictures. 

Mr.  Lillie:     I  will  reframe  the  question. 

The  Court:  It  is  a  fair  representation  of  the  scene 
as  he  saw  it. 
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Q.  By  Mr.  Lillie:  A  fair  representation  of  the 
scene  as  he  saw  it  and  as  taken  in  your  pictures? 

The  Court:  "And  as  taken  in  your  pictures"  should 
be  stricken  out. 

Mr.  LiUie:     Very  well,  it  may  go  out. 

The  Court:  This  is  to  find  out  whether  or  not  this 
is  a  true  representation  as  near  as  he  remembers  it  of 
the  scene  at  the  time  that  he  arrived. 

The  Witness:     I  would  say  they  were. 

Q.  By  Mr.  Lillie:  Thank  you.  It  is  stipulated  that 
these  were  taken  within  15  to  20  minutes  after  the  ac- 
cident occurred.  Would  you  say  that  on  an  average 
they  represent  the  true  visibility  as  could  be  reproduced 
by  a  picture?  A.     I  do. 

Q.  I  call  attention  to  Government's  Exhibit  No.  3-N 
and  ask  you  whether  or  not  that  will  help  you  to  recollect 
what  color  the  air  strip  was. 

A.     I  can't  truthfully  say.   [98] 

Q.    These  pictures  will  not  tell  either,  will  they? 

A.    No. 

Mr.  Lillie:  Thank  you.  That  is  all.  May  I  pass 
these  to  the  jury,  your  Honor? 

The  Court:    Yes,  you  may. 

Mr.  Brewer :  May  w^e  pass  the  others  to  the  jury  at 
the  same  time,  your  Honor? 

The  Court:     Yes. 

(Witness  excused.) 

Mr.  Brewer:  I  do  not  think  I  will  pass  those,  your 
Honor.  He  says  he  is  not  sure.  In  fact,  with  your 
consent,  I  will  withdraw  them. 

Mr.  Lillie:    Very  well,  your  Honor. 

The  Court:     Call  your  next  witness. 

Mr.  Brewer :    I  want  to  call  Mr.  Buckles,  please. 
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ROBERT  E.  BUCKLES, 

called  as  a  witness  by  and  in  behalf  of  the  defendant, 
under  Rule  43-B,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:     Your  full  name? 
The  Witness :     Robert  E.  Buckles. 
The  Clerk:     How  do  you  spell  your  last  name? 
The  Witness :    B-u-c-k-1-e-s. 

Mr.   Brewer:     Your   Honor,   we  are  calling  this   wit- 
ness under  Rule  43-B  as  an  agent  of  an  adverse  party.  [99] 

Direct  Examination. 
By  Mr.  Brewer: 

Q.     Where  do  you  live,  Mr.  Buckles? 

A.     118  East  105th,  L.  A. 

Q.     A  Httle  louder,  will  you,  please? 

A.     118  East  105th,  L.  A. 

Q.    By  whom  are  you  employed? 

A.     United  States  Civil  Aeronautics  Administration. 

Q.     That  is  a  branch  of  the  United  States   Govern- 
ment, is  it  not?  A.     Correct. 

Q.     How  long  have  you  been  employed  by  them,  Mr. 
Buckles?  A.     Since  January,  1942. 

O.     Have  you  been  stationed   at   Mines   Field   in   Los 
Angeles  since  that  time? 

A.     Well,  up  to  July,  1944.     I  had  "Greetings"  from 
the  President. 

Q.     You  say  you  are  not  there  at  present? 

A.     No.     Well,  I  am  there  now.     I  was  in  the  Army 
two  years. 

Q.      Yes.      All    right.    And    what    was    your    capacity 
there  at  Mines  Field  after  you  came  there? 

A.     Tower  operator. 
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Q.    Sir?  [100] 

A.    Tower  operator. 

Q.    Were  you  in  charge  of  the  tower  there? 

A.     No,  just  in  charge  of  a  shift. 

Q.     One  shift?  A.     That  is  correct. 

O.    How  many  shifts  do  they  have? 

A.    We  had  three. 

Q.    Three?  A.    Yes. 

Q.  So  that  there  was  someone  on  hand  at  all  times 
in  the  tower.  Where  is  the  tower  located  at  that  field, 
Mr.  Buckles? 

A.  At  the  time  of  the  accident  it  was  on  the  south 
side.    It  is  on  the  north  side  now. 

Q.  Do  you  see  the  diagram  on  the  board  from  where 
you  are?  A.    Yes. 

Q.    Was  that  in  the  administration  building,  the  tower? 

A.    That  is  where  it  used  to  be,  yes. 

Q.  At  that  time,  at  the  time  of  this  accident  on  No- 
vember 11,  1943,  it  was  in  this  administration  building 
to  which  I  am  pointing? 

A.    That  is  correct. 

Mr.  Brewer :  Could  I  shade  this  in,  your  Honor,  just 
to  identify  what  I  was  pointing  out?  [101] 

The  Court:    Yes. 

Mr.  Brewer :    I  will  shade  it  in  with  red  pencil. 

Q.    Where  was  the  tower  located  in  that  building? 

A.     It  was  on  the  very  top  floor. 

Q.  From  the  tower  could  you  look  out  and  see  the 
field  when  visibility  was  very  good? 

A.    We  could  see  most  of  it,  yes. 

Q.  Could  you  see  all  of  runway  25-R,  as  it  is  now 
designated  ?  A.     Yes. 
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Q.  Could  you  see  all  of  runway  22,  the  diagonal, 
as  it  is  now  designated? 

A.  Yes,  you  could — 

Q.  Sir? 

A.  Yes,  you  could  see  the  full  length  of  that. 

Q.  How  about  the  main  runway  25-L? 

A.  You  could  see  it. 

Q.     You  could  see  all  of  that,  couldn't  you? 

A.  You  could  see  the  entire  length  of  that  also,  yes, 
sir. 

Q.  All  right.  Now,  in  the  tower  there  at  that  time 
you  had  radio  equipment,  did  you  not? 

A.    Correct. 

O.  Tell  us  about  that  radio  equipment.  How  was 
it  managed  and  how  was  it  tuned  in  so  far  as  being 
able  to  use  [102]  it  in  connection  with  your  work  there? 

A.  We  had  a  transmitter  that  transmitted  on  272 
kilocycles. 

Q.    A  little  louder,  please,  Mr.  Buckles. 

A.  Yes.  We  transmitted  on  272  kilocycles  which 
was  the  frequency  assigned  by  the  Federal  Communica- 
tions Commission.  We  received  3105  which  happened 
to  be  the  frequency  that  Mr.  Scott  was  transmitting  on 
the  SBD.  We  also  received  4495,  126.18  megacycles, 
31 17-^^  and  6210,  other  frequencies  on  request. 

Q.  Now,  do  you  recall  those  frequencies  that  you 
have  stated,  how  they  were  used  in  so  far  as  separation 
of  the  different  types  of  planes  that  used  the  different 
frequencies?     Do  you  recall  that? 

A.  Well,  see,  you  could  say  that  the  Navy  used  3105 
more  than  any'  other  frequency. 
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Q.    Yes? 

A.  And  some  of  the  Army  used  6210,  4495  and 
126.8  megacycles. 

Q.  In  other  words,  they  were  on  a  different  fre- 
quency than  the  Navy? 

A.  Well,  not  necessarily,  no.  Well,  some  of  the 
Navy  ships  transmit  on  126.18  megacycles,  also  transmit 
on  6210.  Let's  see.  I  believe  the  A-24,  which  was  the 
Army  version  of  the  SBD,  also  transmitted  on  3105.  I 
wouldn't  be  certain  of   [103]   that.     I  don't  remember. 

Q.  Well,  take  it  this  way,  then:  How  did  you  know 
when  a  call  was  going  to  come  in  from  one  of  these 
various  frequencies? 

A.  Well,  I  would  never  know.  You  just  simply  listen 
for  it. 

Q.    Well,  you  would  hear  all  calls  then? 

A.  Well,  normally  you  would  hear  calls  all  over 
the  area,  and  you  might  hear  them  skip  beats  clear  to 
New  York,  so  far  as  that  goes. 

Q.  Well,  what  I  am  getting  at  is  this:  Was  the  re- 
ceiving instrument  that  you  had  in  your  tower  tuned  to 
any  particular  band? 

A.  Yes.  That  is  what  I  said.  They  were  tuned  to 
those  various  frequencies. 

Q.     Each  one  of  them  at  the  same  time? 

A.    Yes,  that  is  correct. 

Q.     So  you  could  hear  them  all  at  the  same  time? 

A.    That  is  correct. 

Q.     Could  you  tune  any  of  them  out? 

A.     No,  we  wouldn't  do  that. 

Q.    You  would  not  do  that?  A.     No. 

Q.    You  could  hear  them  all?  A.    Yes,  sir.  [104] 
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Q.  So  a  fair  statement  to  make  is  that  you  were 
in  contact  with  the  planes  in  your  area  and  for  some 
distance  beyond? 

A.  Yes,  you  might  say  that.  However,  say  two 
aircraft  would  call  on  the  same  frequency.  Then  some- 
body would  have  to  call  over  again  because  if  they  had 
called  on  the  same  frequency,  they  would  block  each  other 
out. 

Q.    You  would  get  a  mixture  of  voices? 

A.     No.     I  would  just  simply  make  a  squeal. 

Q.     It  would  make  a  squeal?  A.     Yes,  sir. 

Q.  All  right.  Well,  then,  did  you  keep  any  rec- 
ords of  your  conversations  with  planes  out  there? 

A.     Everything  we  transmitted  is  recorded,  was  and  is. 

Q.    That  is,  the  out-going  part  of  the  conversation? 

A.     That  is  correct. 

Q.  Was  the  in-going  part  of  the  conversation  re- 
corded ?  A.    No. 

Q.     How  was  that  recorded? 

A.  We  have  dictaphone  recorders  up  in  the  tower. 
The  records  are  small  loops ;  so  every  time  we  transmit, 
we  hit  the  microphone  button  and  it  automatically  starts 
a  record  and  starts  recording  our  conversation. 

O.  Now,  as  to  planes  approaching  that  field  to  land, 
did  you  control  their  flights,  their  approach  and  their 
landing  by  instructions  from  the  tower?  [105] 

A.     Yes,  that  is  correct. 

Q.    That  was  true  on  November  11,  1943,  was  it  not? 

A.    Correct. 

Q.  So  that  no  plane  could  approach  and  land  there 
without  following  the  instructions  which  you  gave  them? 

A.    They  were  supposed  to,  yes. 
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Q.  And  you  also  controlled  the  traffic  on  the  field 
yourself,  did  you  not? 

A.    Yes,  that  is  correct. 

Q.    By  radio  and  other  instructions?  A.    Yes. 

Q.  And  the  planes,  all  the  military  planes,  were 
equipped  with  radios  which  were  capable  of  tuning  in 
the  frequencies  you  used? 

A.  No,  I  wouldn't  say  that.  Anybody  that  had  a 
receiver  on  204  band  could  receive  the  tower  because 
there  were  no  civilian  aircraft  at  that  time. 

There  were  no  civilian  aircraft  using  the  air  at  that 
time,  were  there?  A.     No. 

Q.     Do  you  know  why  that  was? 

A.  Yes.  On  December  7th  we  were  attacked  at 
Pearl  Harbor,  and  at  that  time  the  Western  Flight  Com- 
mand put  through  the  regulation  that  no  civilian  air- 
craft shall  fly  within  the  boundaries  of  a  certain  area, 
and  that  area  extended  [106]  east  farther  than  the  State 
of  California. 

Q.  Yes,  sir.  Now,  a  plane  taking  off  was  also  un- 
der your  control  from  the  tower?  A.     Yes. 

Q.     Giving  instructions  on  what  to  do  in  taking  off? 

A.    Yes,  that  is  correct. 

Q.  When  the  plane  landed  or  took  off,  you  told  him 
what  portions  of  the  field  to  use  in  taking  off,  did  you 
not? 

A.  We  gave  him  clearance  to  do  so,  yes.  We  didn't 
tell.    We  gave  him  clearance  to  do  so. 

Q.     Well,  just  explain  that  phrase  to  us. 

A.  Well,  "clearance"  is,  I  guess  you  could  define  it, 
giving  permission  to  do  so. 
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Q.  In  other  words,  the  Civil  Aeronautics  Authority 
controlled  traffic  of  the  airplanes  in  and  out  of  that  air- 
port at  that  time  and  during  the  time  you  have  been 
there?  A.     Yes,  that  is  correct. 

Q.  Do  you  remember  this  accident?  You  remem- 
ber this  accident,  don't  you? 

A.     I  remember  it  fairly  well,  yes. 

Q.  The  Mustang,  P-51,  planes  that  they  were  using 
there  at  that  time  were  equipped  with  radios,  weren't 
they?  A.     Yes. 

Q.  And  the  one  that  was  in  the  accident  was 
equipped  [107]  with  a  radio  so  that  you  could  talk  to 
him?    A.     Yes,  that  is  correct. 

Q.  He  had  cleared  from  that  field  that  day,  had  he 
not?  A.    Yes. 

Q.  And,  of  course,  the  Douglas  SBD  had  also  cleared 
from  that  field  that  day,  had  it  not  ?  A.    Yes. 

Q.     And  you  talked  to  them  on  the  radio? 

A.    Yes. 

Q.  Now,  we  have  subpoenaed  some  records  of  the 
Civil  Aeronautics  Authority  of  the  Department  of  Com- 
merce with  reference  to  the  conversations  had  that  day, 
and  there  was  a  transcript  made  up  from  it,  was  there 
not?  A.     Yes. 

Q.  Have  you  compared  this  transcript  with  the 
actual  recording  there,  sir? 

A.  Well,  the  first  transcript  I  was  right  there  help- 
ing out  when  we  made  it  and — (Pause) 

O.  Well,  would  you  look  at  this  and  see  if  this  is 
the  one  to  which  you  are  referring? 

A.     (Examining  document) 

Q.    This  is  another  sheet  of  it.  A.    That's  it. 
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Q.  Does  that  transcript  appear  to  be  a  correct 
trans-  [108]  cript,  then,  of  the  conversation  with  the 
tower?  A.     It  appears  so,  yes. 

0.     You  were  in  charge  at  that  time,  weren't  you? 

A.    In  charge  of  the  shift,  yes. 

Q.  This  transcript,  then,  is  a  recordation  or  is  a 
transcript  of  the  recordation  of  the  voices  that  went 
out  over  the  radio  prior  to  the  accident? 

A.    Yes,  that's  right. 

Q.  Of  course,  it  does  not  contain  the  replies  of  the 
pilot,  does  it?  A.     No,  no. 

Mr.  Brewer:  We  would  like  to  offer  this  in  evi- 
dence, your  Honor,  as  our  next  exhibit. 

The  Court:     In  evidence. 

The  Clerk:  That  will  be  Defendant's  Exhibit  C  in 
evidence. 

(The  document  referred  to  was  received  in  evidence 
and  marked  Defendant's  Exhibit  C.) 

Q.  By  Mr.  Brewer:  I  will  ask  you  to  follow  me 
with  this  Defendant's  Exhibit  C,  then,  please.  I  have 
a  copy  of  it  here.  A.     Okay. 

Q.  You  have  up  here  at  the  top  "November  11,  1943, 
1407  Pacific— Actual  Time  of  Accident." 

What  do  you  mean  in  clock  time?  [109] 

A.     That  means  2:07  Pacific  Time. 

Q.    Two  what? 

A.  2:00  o'clock,  seven  minutes  after  2:00  o'clock  in 
the  afternoon  Pacific  Time. 

Q.     That  was  the  time  of  the  collision?  A.     Yes. 

Q.     All  right.     Then  you  have  the  first  entry: 

"(To  P-51)"? 

A.    Yes. 
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Q.     Is  that  the  P-51  that  Mr.  Pitcairn  was  flying? 

A.    That  is  the  P-51  that  Mr.  Pitcairn  was  flying. 

Q.  Now,  will  you  take  that  first  entry  there,  the  first 
four  lines  there,  and  read  them  to  us  and  explain  each 
line  as  you  read  it? 

A.  Yes.  First  it  was:  "Army  093.  West  of  the 
field  2500  cleared  to  enter  the  traffic  pattern,  runway 
25.     Call  base  leg.    Over." 

The  "over"  means  for  him  to  come  back  with  a  reply. 

Q.  Now^,  with  reference  to  that  statement,  just  to 
make  sure  we  understand  it,  sir,  that  is  what  was  said 
by  the  tower  to  the  P-51? 

A.     That  was  said  by  me,  yes, 

Q.    Sir?  A.  Yes,  that  is  correct. 

Q.  And  you  have  sort  of  a  special  language  of  your 
own,  [110]  don't  you,  in  abbreviation  of  what  you 
have  to  say  to  the  pilot;  isn't  that  correct,  sir? 

A.    Well,  I  guess  you  would  call  it  abbreviation,  yes. 

Q.  "Army  093"  means  the  number  of  the  plane,  does 
it?    Or  what? 

A.  Yes.  There  was  a  longer  number  for  the  air- 
craft. 093  were  the  last  three  numbers  which  the  pilot 
was  using  for  a  call  number.  That  was  all  we  were 
required  to  use,  was  the  last  three  numbers. 

Q.  I  see.  Then  the  words  "West  of  the  field  2500 
cleared  to  enter  the  traffic  pattern,"  just  what  does  that 
mean? 

A.  He  was  west  of  the  field;  his  altitude  was  2,500 
feet. 

Q.  What  do  the  words  "cleared  to  enter  the  traffic 
pattern"  mean? 

A.  We  had  a  traffic  pattern,  which  is  the  flight  of 
the  aircraft  in   the  control   zone  of   the  airport.      It   is 
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the  air  space  which  we  have  to  control  in  the  airport. 
At  that  time  it  was  three  miles  from  the  center  line;  so 
we  had  a  definite  flight  pattern  for  them  to  fly  which  all 
pilots  at  the  field  knew  about.  So  I  gave  him  clearance, 
permission  to  enter  the  traflic  pattern.  That  was  to 
enter  the  traffic  pattern  for  runway  25  which  was  the 
main  runway  at  that  time. 

Q.     That  was  the  main  runway  at  the  time?  [Ill] 

A.  Yes,  that  is  correct.  It  was  not  called  "25-L" 
at  that  time. 

Q.  Well,  let  us  make  that  clear,  please.  When  you 
told  him  "runway  25"  you  meant  this  runway  A  that  I 
am  pointing  to  here? 

A.    Yes.    That  was  called  runway  25. 

Q.    And  it  is  now  called  25-L? 

A.    Yes.     It  has  been  changed. 

Q.  All  right.  So  that  meant  he  was  to  enter  the 
traffic  pattern  and  get  ready  to  land. 

A,    For  the  main  runway. 

Q.    The  main  runway? 

A.  Uh-huh.  And  then  I  had  him  as  a  check  for  his 
position  in  case  some  other  aircraft  had  beat  him  into 
the  traffic  pattern,  or  something  like  that,  to  advise  me 
on  base  leg,  in  other  words,  his  leg  just  before  he  turned 
in  to  land.  I  asked  him  to  call  me  on  base  leg,  and  I 
came  back  with  ''over"  for  him  to  reply  if  he  received 
it  okay. 

Q.     Do  you  recall  what  he  said  in  reply? 

A.  Well,  he  probably  came  back  and  said,  "Los  An- 
geles Tower,  Army  093.    Roger." 

Q.     What  does  "Roger"  mean? 

A.     That  means  that  he  received. 
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Q.    He  is  hearing  you  all  right  and  he  understands  it  ? 

A.    He  received  his  instructions  okay.  [112] 

Q.  Now,  I  was  curious  about  this  next  entry.  It 
says  "105  Los  Angeles  Tower.    Cleared  to  runway  25." 

What  does  that  mean,  sir? 

A.  Well,  if  we  happened  to  hit  the  mike  button  a 
little  too  fast,  it  takes  the  recorder  a  little  time  to  pick 
up,  so  that  actually  that  could  have  been  Army  105  or 
it  could  have  been  Navy  105.  So  the  first  part  of  that 
was  evidently  chopped  off,  and  it  never  got  on  the  re- 
corder. It  went  out  through  the  air  but  the  recorder 
wasn't  turning  around. 

Q.  What  I  was  getting  at,  was  that  another  plane 
that  was  talking? 

A.    That  was  another  aircraft  that  called. 

Q.  And  it  says  following  that,  "Cleared  to  runway 
25."    Now,  what  did  that  mean? 

A.  In  other  words,  that  aircraft  was  going  to  take 
off,  and  I  cleared  him  to  the  head  of  the  runway  to 
take  off. 

O.     I  didn't  quite  hear  you,  sir. 

A.  I  say  that  the  aircraft  had  evidently  called  me 
for  permission  to  take  off;  so  I  cleared  him  to  the  head 
of  the  runway  25  for  take-off,  the  main  runway. 

Q.  Well,  there  are  about  two  and  a  half  sheets  of 
this  here.  How  long  did  all  of  this  take,  in  point  of 
time,  all  of  these  entries  that  you  have  brought  here? 

A.  Well,  that  is  rather  hard  to  state,  it's  been  so  [113] 
long.  I  can't  remember.  However,  I  will  state  that 
one  record  will  carry  30  minutes  of  continuous  con- 
versation. In  other  words,  one  loop  or  record  will  re- 
cord 30  minutes  of  continuous  conversation. 


108  United  States  of  America  vs. 

(Testimony  of  Robert  E.  Buckles) 

However,  if  there  is  an  interval  between  your  differ- 
ent contacts  why,  of  course,  they  all  run  together.  In 
other  words,  30  minutes  of  actual  conversation  could 
run  over  a  period  of  an  hour  and  a  half.  Or  if  you 
were  talking  all  the  time,  like  we  do  now  once  in  a  while, 
why,  it  could  use  up  in  30,  35  minutes. 

Q.  The  machine  stops  recording  when  you  are  not 
using  it?  A.     Yes,  that  is  correct. 

Q.  Then  you  have  "095  Los  Angeles  Tower.  Cleared 
to  runway  25.    Over." 

That  is  the  next  entry. 

A.  Yes.  That  was  another  aircraft  going  to  take 
off. 

O.  And  that  was  the  same  runway,  then,  that  the 
Mustang,  the  P-51,  was  going  to  come  in  on? 

A.    Correct. 

Q.  Now,  the  next  entry:  Will  you  read  that  and 
explain  it  to  us,  please? 

A.  Yes.  At  that  particular  time  there  was  a  B-17 
that  was  piloted  by  an  Army  pilot.  It  was  coming  into 
Los  Angeles.  He  was  unfamiliar  with  the  area.  He 
advised  that  he  had  the  field  in  sight;  he  was  wanting 
to  land  at  Los  [114]  Angeles  Airport.  So  I  advised 
him  that  he  was  over  the  field,  as  it  states  here.  As 
soon  as  he  v/as  over  the  field  and  wanted  the  landing 
instructions,  I  came  back  and  I  said — the  Army  part 
is  chopped  off  here — "Army  0758.  This  is  Los  An- 
geles Tower.  Over  the  field,  cleared  to  enter  traffic 
pattern,  runway  25.  Call  base  leg  .  .  ."  And  I  came 
back  and  I  gave  him  the  traffic  in  the  air. 

'Traffic  is  a  B-25  now  turning  on  base  leg  and  a 
P-51  on  down  wind  (leg)." 
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Q.  What  do  you  mean  by  "base  leg,"  sir? 

A.  Can  I  show  you  on  the  map? 

Q.  Yes,  if  you  will. 

A.  We  land  all  aircraft  into  the  wind,  naturally. 

Q.  Yes,  sir. 

A.      So    if    an    aircraft — now,    this    is    the    air    space 

above  it  (indicating). 

Q.     Will  you  kind  of  face  the  jury? 

A.  This  is  the  air  space  above  the  field.  We  are 
looking  down  at  the  field  straight  from  a  vertical  posi- 
tion. So  we  will  draw  a  three-mile  radius  from  the  cen- 
ter line  of  the  airport,  and  that  is  the  control  zone  that 
the  tower  took  care  of.  So  then  we  had  a  traffic  pat- 
tern. If  an  aircraft  would  enter  right  about  here,  or 
he  could  enter  any  part  of  that  leg,  that  leg  we  called 
the  "down  wind  leg."  In  other  words,  if  the  wind  was 
blowing  in  this  direction  and  he  [115]  landed  into  the 
wind  then  they  were  down  here,  it  would  mean  they 
were  going  down-wind.  So  this  is  the  down-wind  leg, 
and  in  a  rectangular  pattern  he  would  come  here  and 
turn  here.  When  they  turn  here,  it  would  be  their 
base  leg;  and  when  they  turn  here,  it  would  be  their 
final  approach. 

So  the  reason  we  always  had  them  on  base  leg  or 
down-wind  leg  was  maybe  there  would  be  some  air- 
craft that  would  be  delaying  for  his  take-ofif.  Maybe 
he  had  a  little  trouble  getting  in  his  position.  We  would 
have  him  advise.  So  maybe  we  would  have  to  change 
him  to  run  25  right,  or  as  the  case  may  be,  this  air- 
craft I  cleared  for  25 :  "Advise  base  leg."  So  sup- 
posedly in  that  case  the  aircraft  would  get  on  base  leg, 
and  then  we  would  either  change  his  flight  path  for  him 
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to  land  on  25  right  or  clear  him  to  land  on  the  runway 
that  we  had  already  cleared  him  for.  That  is  the  leg. 
This  leg  going  across  here  is  called  the  cross-wind  leg. 
We  never  use  that. 

Q.  In  other  words,  you  advised  them  of  the  other 
traffic  in  the  air  or  the  other  traffic  on  the  field  if  there 
was  some  moving  traffic  or  some  traffic  on  the  field,  as 
a  rule?  A.    That  would — 

Q.     That  might  affect  their  passage  on  or  off  the  field? 

A.  That's  right.  It  would  depend  on  our  judg- 
ment how  it  would  affect  their  passage.  [116] 

Q.  Yes.  Now,  skipping  down  a  little  ways  there, 
you  have  something  "(To  P-51.)" 

Will  you  read  that,  please,  and  explain  it  to  me. 

A.  Okay.  This  is  also  Mr.  Pitcairn,  and  he  has 
now  gone  on  his  base  leg  in  the  traffic  pattern.  He  ad- 
vised— he  possibly  came  in  this — he  said,  "Los  An- 
geles Tower.    This  is  093.    Base  leg." 

Then  I  came  back  with  this  last  remark : 
"093,  Los  Angeles  Tower.     Over.     093  Roger  Wilco. 
Navy  305.     Cleared  to  runway  25." 

In  other  words,  I  had  cleared  up  my  traffic  on  the 
runway;  so  he  had  been  given  permission  to  land  on 
the  main  runway. 

Q.  Then  you  have  right  after  that  entry  another  one 
to  a  Navy  ship.  A.     Uh-huh. 

Q.    What  does  that  mean,  sir? 
A.    That  is  "Navy305.     Cleared  to  runway  25." 
It  was  another  aircraft  that  was  going  to  take  off.  • 
O.    That  was  the  same  runway?  A.    Yes. 
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Q.  Was  there  some  interval  of  time?  Or  where  was 
that  ship? 

A.  That  aircraft  was  on  the  ramp,  and  he  wanted 
permission  to  taxi  out  on  the  runway.  [117] 

Q.     Where  would  that  ship  be,  sir? 

A.  I  will  show  you.  In  other  words,  at  that  time 
we  had  aircraft  parked  all  over  the  field.  Douglas  parked 
a  lot  of  their  SBD's  in  here.  They  also  had  some  parked 
on  a  parking  space  which  is  right  here  (indicating). 

Q.  On  runway  C  you  indicated  is  where  they  had 
some  parked? 

A.  Yes,  they  had  some  parked.  And  this  aircraft 
called  me  at  the  tower  and  asked  for  permission  to  taxi 
to  runway  25.  When  the  aircraft  called  me  I  would 
say,  "Navy  302.  Cleared  to  runway  25."  And  he 
would  taxi  to  here  (indicating)  and  we  would  have 
several  aircraft  holding  here  and  clear  them. 

Q.  That  is  what  we  call  the  taxi  way  on  the  edge 
of  the  field?  A.     That's  right. 

Q.  All  right,  sir.  Now,  you  have  another  entry 
there,  sir,  the  next  entry  being  "R-716."  Will  you  read 
that  and  explain  that  to  us,  please? 

A.    Yes.    That  "R"  means  Army  which  is — 

Q.    That  means  Army?  A.     Yes. 

Q.  All  right. 
■  A.  Somebody  in  transcribing  this  put  the  "R"  in- 
stead of  the  full  word.  So  we  have  Army  716.  He 
was  evidently  asking  where  the  transient  Army  parking 
area  was;  so  I  came  [118]  back  and  said  "Army  716, 
the  transient  parking  area  is  behind  the  large  hangar  in 
the  southwest  corner  of  the  field." 
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Q.  That  was  for  someone  who  was  not  acquainted 
with  the  field? 

A.    That  is  correct,  a  transient  aircraft. 

Q.  Now,  will  you  explain  the  next  entry  there,  "Navy 
519"? 

Read  that  to  us  and  tell  us  what  it  means. 

A.  Well,  it  is  rather  hard  to  say  what  that  is  ex- 
actly because  we  don't  have  the  first  part  of  the  tran- 
scription here.  But  evidently,  gathering  from  what  my 
conversation  states  there,  it  was  an  aircraft  that  was 
ready  for  take-ofif,  and  he  asked  for  take-oif.  So  I 
came  back  and  I  said: 

"Navy  519,  Los  Angeles  Tower.  Hold  your  posi- 
tion.   I  have  P-51  final  approach." 

So  I  held  him  because  I  had  a  P-51,  and  I  couldn't 
allow  him  to  take  off  because  there  was  a  P-51  on 
final  approach. 

Q.  And  that  P-51  was  Mr.  Pitcairn's  plane,  wasn't 
it? 

A.  From  the  rest  of  it,  I  would  say  that  it  was  Mr. 
Pitcairn's  plane.  But,  as  I  said,  I  couldn't  be  certain 
because  I  can't  remember  back  that  far. 

Q.    Well,  093  was  Pitcairn's  plane,  wasn't  it? 

A.    Yes,  that  is  correct. 

Q.  Yes.  All  right,  now,  what  are  the  next  two  en- 
tries there?  Could  you  tell  us  about  those,  please: 
"449"?  [119] 

A.  Yes.  There  was  evidently  an  aircraft  that  was 
going,  or  had  filed  a  flight  plan  to  Bakersfield;  so  we 
evidently  didn't  have  his  elapsed  time,  in  other  words, 
the  elapsed  time  of  his  flight  to  Bakersfield.     So  I  asked 
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him — of  course,  again,  the  first  part  is  blocked  off  here, 
chopped  off.  I  can't  tell  whether  it  is  Army  or  Navy. 
But  I  came  back  and  said:  "449,  Los  Angeles  Tower. 
What  will  be  your  elapsed  time  to  Bakersfield  ?" 

Then  he  told  me  what  it  was,  and  I  came  back: 
"Roger.     50  minutes." 

Q.  What  is  the  significance  of  that  remark:  "Roger. 
50  minutes"? 

A.  "Roger,  I  received  your  transmission  correctly, 
and  it  is  50  minutes."    I  was  reaffirming  what  he  said. 

Q.  It  is  true,  is  it  not,  that  each  flight  must  be 
plotted  and  filed  with  you  before  they  take  of¥ 

A.    Well,  it  was  true  at  that  time  more  or  less,  yes. 

Q.  And  you  had  to  approve  the  flight  plan,  did  you 
not,  or  the  Civil  Aeronautics  Authority  had  to? 

A.    Yes. 

Q.     Before? 

A.  That  is  correct. 

Q.  That  is,  the  entire  flight  taking  off  from  the  air- 
port to  the  destination? 

A.     Yes,  other  than  our  test  ships.   [120] 

Q.  Yes.  The  test  ships  just  flew  in  a  restricted  area 
near  the  airport,  did  they  not? 

A.  Yes.  I  am  not  quite  certain  at  this  time.  We 
had  had  various  ways  of  getting  them  out.  Sometimes 
we  would  call  up  in  the  morning  and  get  a  blanket  clear- 
ance for  the  test  area.  But  I  am  not  quite  certain  how 
it  went  at  the  time. 

Q.  In  other  words,  when  a  plane  went  up  for  a 
test,  it  had  a  definite  flight  pattern  which  it  followed  in 
that  test?  A.     No,  I  wouldn't  say  that,  no. 
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Q.     Over  a  certain  area? 

A.    It  had  a  certain  area  to  conduct  its  tests,  yes. 

Q.  Yes.  Now,  then,  the  next:  "Army  716.  Roger. 
Wilco."    Just  what  is  that? 

A.  "Army  716,  received  your  message  correctly," 
that  we  would  conform  with  whatever  he  asked  for. 

Q.    Will  what? 

A.  Well,  now,  if  you  look  back  here,  this  Army  716 
was  this  aircraft  that  requested  going  to  the  transient 
parking  area. 

Q.    Yes. 

A.  So  he  probably  came  through — now,  I  am  just 
surmising  because  I  don't  remember;  I  am  surmising 
that  he  asked  us  to  close  out  his  flight  plan.  So  I  said, 
"Roger.  Received  your  message  okay.  Will  close  out 
your  flight  plan."  [121] 

Q.     Oh,  yes.     All  right,  now,  the  next  entry  says: 

"(To  P-51)— 093  cleared  to  the  ramp." 

Was  that  a  communication  from  you  to  the  plane 
which  Mr.  Pitcairn  was  flying? 

A.     That  is  correct. 

Q.    Where  was  that  plane  at  that  time? 

A.  We  usually  caught  them  as  they  were  still  on 
a  straight  course  down  the  runway,  rolling,  and  we 
would  tell  them,  "cleared  to  the  ramp." 

Q.  Do  you  recall  a  conversation  with  Mr.  Pitcairn 
in  the  air  with  respect  to  what  he  was  going  to  do  and 
where  he  was  going  to  go,  or  anything  of  that  sort  ? 

A.  I  don't,  other  than  what  I  would  surmise  from 
the  transcription  here.  The  only  thing  I  can  see  here 
is  the  landing  instructions.  We  don't  have  the  tran- 
scription before  this;  so,  as  I  say,  I  can't  remember 
what  went  on  before  that. 
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Q.     Is  there  one  before  this? 

A.    Well,  this  is  the  whole  record,  yes. 

Q.  I  mean  would  the  other  one  contain  any  further 
conversation  with  Pitcairn? 

A.    That  is  rather  hard  to  say.     It  may  and  it  may  not. 

Q.  Could  you  check  that  readily  this  evening  or  be- 
fore court  tomorrow? 

A.  Well,  the  trouble  is  we  are  using  all  our  re- 
[122]  corders  all  the  time.     It  would  be  rather  hard. 

The  Court:  Is  that  very  material,  Mr.  Brewer?  It 
is  after  the  planes  got  there  that  we  are  particularly 
interested  in. 

Mr.  Brewer:    Well,  possibly  so,  your  Honor. 

The  Court:  Yes,  I  do  not  think  that  is  material. 
After  they  got  down  is  what  we  are  interested  in. 

Q.  By  Mr.  Brewer :  What  does  this  expression 
"cleared  to  the  ramp"  mean? 

A.     I  was  giving  him  permission  to  taxi  to  the  ramp. 

Q.    Where  was  the  ramp? 

A.  The  ramp  was  what  we  classified — what  we 
classified  the  ramp  at  that  time  was  any  parking  area. 

Q.    Where  was  the  parking  area? 

A.  As  I  said  before,  Douglas  had  permission  from 
the  City  to  park  their  aircraft  on  the  taxi-way  "C,"  as 
it  is  known  there,  and  also  on  the  wide  ramp  there  right 
in  front  of  the  control  tower  and  hangars. 

Q.     This  loading  apron;  is  that  what  you  mean? 

A.    Yes,  that  is  a  ramp. 

Q.    And  this  Runway  C?  A.    Yes. 

Q.    And  any  others? 

A.  That  is  all  the  ramps  we  had  at  the  time.  I  be- 
lieve there  were  a  few  more  parking  areas  around  the 
field,  [123]  but  that  is  all  that  is— (Pause) 
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Q.  When  you  said  "cleared  to  the  ramp,"  then,  that 
meant  this  area  here  (indicating)? 

A.     Yes. 

Q.     Did  it  not? 

A.  Yes.  In  other  words,  that  meant  for  him  to  follow 
the  taxi  patterns  that  we  had  laid  out  and  go  to  the  ramp. 

Q.    It  did  not  meant  to  park  on  runway  22  then  ? 

A.    No. 

Q.  Now,  you  have  on  the  next  page  there  "(To 
SBD)."    It  is  right  about  the  middle  of  the  page. 

A.    Uh-huh. 

Q.    Will  you  look  at  that,  please?  A.     Yes. 

Q.  Does  that  indicate  the  first  communication  with 
that  airplane,  the  SBD,  Navy  302? 

A.  That  is  the  first  indication  I  have  of  any  trans- 
mission to  that  aircraft,  according  to  this  record  here, 
yes. 

Q.  All  right.  Will  you  read  that  and  tell  us  just 
what  it  means,  please? 

A.  Yes.  Mr.  Scott's  call  numbers  were  "Navy  302." 
"Navy  302  down-wind  leg,  cleared  to  land  runway  25-R. 
I  have  an  aircraft  final  for  25." 

Q.  Those  are  the  words  you  spoke  to  Mr.  Scott  over 
the  radio  after  connecting  with  him?   [124] 

A.    Yes. 

Q.  Just  what  did  that  mean,  sir?  You  said  "down- 
wind leg,  cleared  to  land  runway  25-R."  What  does 
that  mean? 

A.  Okay.  That  meant  that  he  had  called  me  on 
the  down-wind  leg,  and  I  have  previously  explained 
where  the  down-wind  leg  was.  And  at  that  time  it 
appears  that  I  had  traffic  landing  on  25,  but  I  had  no 
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traffic  landing-  on  25-R.     So  I  cleared  Mr.  Scott  to  land 
on  25-R. 

Q.  In  other  words,  your  final  remarks  "I  have  an 
aircraft  final  for  25"  means  that  you  had  some  aircraft 
landing  on  25  at  that  time  and  he  was  to  go  to  25-R? 

A.  Yes.  It  means  that  there  is  an  aircraft  on  final 
approach  for  25,  or  putting  it  in  other  words,  there  is. 
an  aircraft  on  final  approach  for  the  main  runway. 

Q.  When  you  say  "final  approach"  does  that  mean 
take-off  or  landing? 

A.  No,  that  is  on  landing.  That  is  the  leg  after  the 
base  leg. 

Q.  Further  down  on  that  same  page  it  says  "(To 
SBD) — Navy  302.  Cleared  to  the  ramp.  Hold  north 
of  the  main  runway." 

Did  you  say  that  to  Mr.  Scott? 

A.    Yes,  that  is  what  it  says. 

Q.  Then  on  the  third  page,  will  you  look  at  that  at 
the  top  of  the  page?  It  reads:  "(To  SBD)— Navy 
302.    Cleared  [125]  to  cross  main  runway." 

A.    Uh-huh. 

Q.    Did  you  say  that  also  to  Mr.  Scott? 

A.     Yes,  that  is  correct. 

Q.  Do  you  recall  what  his  replies  were  to  those  two 
statements?  A.     No.     No,  I  don't. 

Q.  At  any  rate,  where  you  say  "cleared  to  cross 
main  runway,"  that  was  this  runway  A,  was  it  not? 

A.    Yes,  that  is  correct. 

Q.  This  is  the  total  conversation,  so  far  as  the  rec- 
ords show,  from  the  tower  to  Mr.  Scott  as  he  ap- 
proached in  the  landing  pattern  and  landed  at  the  field 
up  to  the  time  of  the  accident?  A.  Yes. 
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Q.  Were  you  aware  of  this  P-51  being  parked  on 
runway  22  ? 

A.  To  get  back  to  this  one  transcription  we  passed 
over  here  "(To  P-51)"  on  page  2— 

Q.    Yes,  sir? 

A  "093.    Los  Angeles  Tower  over  .  .  .  ." 

That  was  at  the  time  Mr.  Pitcairn  called  for  a  tractor, 
and  I  came  back : 

"093  Roger  Wilco." 

In  other  words,  I  received  his  message  and  would  con- 
[126]  form  to  what  he  asked. 

Q.  Do  you  know  how  much  time  elapsed  between 
that  time  and  the  time  that  you  cleared  Mr.  Scott's  plane 
to  land  on  runway  25-R? 

A.    No,  I  couldn't  say. 

Q.  All  right.  Well,  at  any  rate,  when  you  had  this 
communication  here  with  the  P-51,  Mr.  Pitcairn,  "093 
Los  Angeles  Tower  over.  093  Roger  Wilco,"  was  he 
on  the  field  at  that  time?  A.    Yes. 

Q.    He  had  landed? 

A.     That  is  correct.     He  was — 

Q.  And  these  Douglas  planes  were  being  tested  at 
that  time?  You  were  familiar  with  that  fact,  were  you 
not?  A.    Yes. 

Q.    Quite  a  few  of  them  ?  A.    Yes. 

Q.  Isn't  it  a  fact  that  they  usually  came  in  when 
there  was  wind  from  the  west  like  that  (indicating), 
came  in  and  came  up  the  diagonal  to  the  parking  ramp  ? 

A.  We  had  some  taxi  patterns  at  that  time  that 
showed  no  aircraft  were  to  taxi  down  that  without  per- 
mission from  the  tower. 
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Q.  When  you  stopped  him  at  the  main  runway  there, 
according  to  this  record,  you  knew  at  that  time  that  he 
was  on  [127]  No.  22,  the  diagonal? 

A.     Yes.     I  could  plainly  see  the  aircraft,  yes. 

Q.     You  could  plainly  see  it? 

A.    Yes,  that's  right. 

Q.  Yes.  And  you  were  aware  also,  were  you  not, 
that  the  P-51  had  stopped  there  when  you  got  this  other 
call,  *'Los  Angeles  Tower  over.  093  Roger  Wilco," 
that  you  mentioned? 

A.    Yes,  that  is  correct. 

Q.  That  came,  in  point  of  time,  before  Mr.  Scott 
was  cleared  to  land  on  the  runway,  did  it  not? 

Will  you  look  at  that  second  page  there? 

A.  Yes,  that  is  what  it  shows  here,  that  the  P-51 
was  already  parked  when  Mr.  Scott  landed. 

The  Court :  Ladies  and  gentlemen  of  the  jury,  you  will 
remember  the  admonition  I  have  heretofore  given  you. 

You  will  not  discuss  this  matter  among  yourselves  or 
with  anyone. 

Do  not  express  or  form  any  opinion  as  to  the  merits 
of  this  controversy  until  it  is  finally  submitted  to  you 
under  the  instructions  of  the  court. 

We  will  now  take  a  recess  until  10:00  o'clock  tomor- 
row morning. 

(Whereupon,  at  4:35  o'clock  p.  m.,  an  adjournment 
was  taken  until  10:00  o'clock  a.  m.,  Wednesday,  May 
14,  1947.)   [128] 
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10:00  o'clock  A.  M. 

The  Court:     Mr.  Cross,  call  the  calendar. 

The  Clerk:  Yes,  your  Honor.  6074  Civil,  United 
States  vs.  Douglas  Aircraft  Corporation,  Inc.,  a  cor- 
poration,  for  further  jury  trial. 

Mr.   Lillie:     Ready   for   the  Government. 

Mr.  Brewer:     Ready  for  the  defendants. 

The  Court:  Let  the  record  show  the  jury  are  present. 
Proceed,  gentlemen. 

ROBERT  E.   BUCKLES 

the  witness  on  the  stand  at  the  time  of  adjournment, 
having  been  previously  duly  sworn,  resumed  the  stand 
and   testified   further  as   follows: 

Mr.  Brewer:  May  I  have  the  last  question  and 
answer   read,    please  ? 

(The  record  referred  to  was  read  by  the  reporter,  as 
follows : 

("Q.  That  came,  in  point  of  time,  before  Mr.  Scott 
was  cleared  to  land  on  the  runway,  did  it  not?  Will  you 
look  at  that  second  page  there? 

(A.  Yes,  that  is  what  it  shows  here,  that  the  P-51 
was  already  parked  when  Mr.  Scott  landed.") 

Direct  Examination   (Resumed) 

O.  By  Mr.  Brewer:  Were  you  aware  then  in  the 
tower  [130]  that  he  had  not,  therefore,  cleared  on  to  the 
ramp  as  his  prior  instruction  had  been? 

A.     Yes,  that's  right. 


Douglas  Aircraft  Co.,  Inc.,  et  al.  121 

(Testimony  of  Robert  E.  Buckles) 

Q.  You  were  aware  of  where  he  had  parked;  that  it 
was  on  the  runway? 

A.     On  the  edge,  yes. 

Q.  When  you  cleared  Mr.  Scott  to  cross  the  main 
runway,  you  knew  he  was  pursuing  a  course  down  the 
diagonal  runway,  the  same  one  on  which  the  P-51  was 
parked  ? 

A.     Yes,  that  is  correct. 

Q.     Do  you  recall  this  accident,  Mr.  Buckles? 

A.     Yes,  I  recall  it. 

Q.  Do  you  know  or  do  you  remember,  rather,  how 
long  the  P-51  was  parked  there  before  this  accident  oc- 
curred ? 

A.     No,  I  don't  remember  that. 

Q.  What  was  the  procedure  you  used  in  summoning 
a  tractor  to  pull  the  airplanes  in?     Do  you  recall? 

A.  Well,  that  was  more  or  less  a  supplement  to  our 
duty.    Usually  there  is  two  or  three  of  us  working,  and — 

Q.  That  is,  on  the  same  shift  there  are  two  or  three 
of  you  in  the  room  there? 

A.  Yes,  that's  right.  So  we  usually,  if  we  had  plenty 
of  time,  called  them  immediately  on  the  telephone. 

Q.     Yes? 

A.     Or  as  soon  as  possible.     [131] 

Q.     In  other  words,  one  of  the  three  of  you  would  call  ? 

A.     Yes,  the  one  that  wasn't  busy. 

O.  Do  you  recall  whether  that  call  had  been  placed  or 
not  on  this  occasion? 

A.     No,  I  don't  recall. 

Q.  The  Civil  Aeronautics  Authority  is  a  branch  of 
the  Department  of  Commerce  of  the  United  States  Gov- 
ernment, is  it  not?  A.     Yes. 
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Q.  And  you  receive  your  paychecks  from  the  United 
States  Government?  A.     Correct. 

Mr.  Brewer:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Lillie: 

Q.  I  wish  you  would  clarify  this  for  me  a  little,  Mr. 
Buckles. 

I  wonder  if  you  w^ould  be  kind  enough  to  take  the 
Defendant's  Exhibit  C  in  evidence  and  turn  to  page  2. 

A.      (Examining  document) 

Q.  Go  to  page  1.  I  believe  it  is  page  1.  The  last 
direction  you  gave  to  the  P-51  was,  "cleared  to  the  ramp," 
is  that  correct? 

Mr.  Brewer:     It  is  on  the  second  page. 

The  Witness:    Those  are  the  last  directions,  yes.    [132] 

Q.  By  Mr.  Lillie:  Now,  on  page  2  I  see  "(To  P-51— 
093  Los  Angeles  Tower  over.     093   Roger  Wilco." 

Is  that  the  time  he  asked  you  for  the  tractor? 

A.  That  was  the  time  that  he  asked  for  the  tractor, 
yes. 

Q.  The  next  communication  with  either  of  the  planes 
was  to  the  SBD,  not  counting  the  other  planes  that  are 
interspersed  in  here  in  your  directions  to  them.     It  says: 

"Navy  302  down-wind  leg,  cleared  to  land  runway 
25-R.     I  have  an  aircraft  final  for  25." 

Was  that  an  instruction  to  the  SBD? 

A.  Yes.  That  was  an  instruction  to  Mr.  Scott  to 
land  on  25-R. 

Q.  Will  you  show  us  25-R?  Show  the  jury,  rather, 
so  that  —  (Pause) 
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A.  This  runway  here  is  25-R.  The  "R"  stands  for 
''right."  In  other  words,  it's  right  of  this  one  right  here 
(indicating). 

Q.    The  next  statement  on  page  2  there  is: 

"Navy  302  cleared  to  ramp.  Hold  north  of  the  main 
runway." 

Is  that  your  next  instruction  to  Mr.  Scott? 

A.     That  was  the  next  instruction. 

Q.  Would  you  turn  around,  please,  and  face  the 
jury? 

A.    That  was  the  next  instruction  to  Mr.  Scott.     [133] 

Q.  Now,  what  did  "hold  north  of  the  main  runway" 
mean  in  your  language  of  the  CAA  control  tower  work? 

A.  That  meant  for  Mr.  Scott  to  come  to  a  stop  be- 
fore crossing  the  main  runway,  which  is  this  runway  here 
(indicating),  come  completely  to  a  stop  and  hold  for 
further  instructions. 

Q.     All  right.     Will  you  take  the  stand,  please? 

Thereafter  did  Mr.  Scott  hold  north  of  the  main  run- 
way? 

A.  Mr.  Scott  held  north  of  the  main  runway.  How- 
ever, he  made  a  turn  on  the  diagonal  runway,  or  taxiway, 
as  it  was  used  for  that  purpose  then. 

Q.  Do  you  have  a  traffic  pattern  there  on  the  field 
also  as  well  as  in  the  air? 

A.  Yes.  We  have  a  taxi  pattern  for  the  field  as  well 
as  the  traffic  pattern  in  the  air.  In  other  words,  in  the 
air  if  we  tell  an  aircraft  "clear  to  enter  traffic  pattern,"  he 
knows,  according  to  the  field  rules,  that  he  is  to  make  a 
left  traffic  pattern,  unless  he  has  other  instructions  from 
us.     And  the  same  holds  true  with  the  taxi  pattern  on 
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the  field.  Without  any  supplemental  instructions,  he 
shall  follow  the  taxi  pattern. 

O.  What  was  the  taxi  pattern  on  the  field  with  respect 
to  Mr.  Scott's  landing  position,  if  you  know? 

A.  Yes.  On  25-R  the  taxi  pattern  was  to  continue 
to  the  end  of  the  runway,  the  very  end,  and  then  make 
a  left     [134] 

Q.  Did  you  point  that  out  on  the  map  just  a  minute 
ago?     Did  you  point  that  out?  A.     No. 

Q.  Then  will  you  show  me  on  the  map  the  traffic 
pattern  ? 

A.  The  taxi  pattern  for  25-R  is  after  the  aircraft 
lands,  to  continue  to  the  end  and  then  turn  down  here 
(indicating). 

Q.     Now,  is  that  what  Mr.  Scott  did? 

A.     No.     Mr.  Scott  — 

The  Court  (Interposing):  A  little  louder.  The  re- 
porter, I  think,  is  having  difficulty  in  getting  those  ques- 
tions and  answers. 

The  Witness:  Yes,  sir.  Mr.  Scott  made  a  left  turn 
down  runway  22. 

Q.  By  Mr.  Lillie:  Instead  of  continuing  down  all 
the  way  to  the  end  of  that  25-R  landing  strip? 

A.     That  is  correct. 

Q.     All  right,  you  may  be  seated,  Mr.  Buckles. 

The  next  you  heard  from  Mr.  Scott,  then,  was  when 
he  was  at  the  intersection  of  diagonal  22  and  the  main 
runway,  is  that  correct?  A.     That  is  correct,  yes. 

Q.  And  that  is  your  next  entry,  is  it  not?  You 
cleared  him  across  the  main  runway,  as  I  think  it  is  on 
page  3? 
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A.  Yes.  That  is  the  last  communication  I  had 
with      [135]      that  aircraft. 

Q.  How  many  aircraft  did  you  have  in  the  air  at 
that  time;  do  you  know?  Can  you  determine  from  your 
sheet  ? 

A.  Well,  it  would  be  rather  hard  to  say.  It  varied. 
Sometimes  we  had  as  high  as  — 

The  Court  (Interposing)  :     No,  no,  just  at  that  time. 

The  Witness:  I  don't  remember  at  that  particular 
time. 

Q.     By  Mr.  Lillie:     Can  you  approximate  how  many? 

A.  I  would  approximate  about  six  or  seven,  that  is, 
in  contact  with  me. 

O.  Now,  prior  to  this  date  had  you  during  your  period 
of  work  in  control  operation  on  this  particular  field  had 
occasion  to  call   for  tows   for  other  planes? 

A.  Yes,  for  a  number  of  various  reasons :  for  tests 
and  disabled  aircraft,  and  so  forth. 

Q.  That  is,  where  they  were  parked  on  a  diagonal,  is 
that  correct?  A.     Yes. 

Q.  It  was  one  of  your  duties  to  inform  a  taxiing 
plane  that  another  plane  was  parked  on  a  diagonal? 

A.  Well,  there  is  no  explicit  duties  prescribed  for 
that.  The  traffic  control  division  is  just  merely  set  up 
for   traffic   control. 

Mr.  Brewer:  I  am  sorry,  but  I  didn't  hear  that  an- 
swer. 

(Answer  read  by  the  reporter.)      [136] 

O.  By  Mr.  Lillie:  Well,  had  you  on  previous  oc- 
casions,  and   was   it   customary   to,   given   them   advance 
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notice  that  a  plane  or  an  obstruction  was  on  the  runway 

when  they  were  taxiing? 

A.  It  wasn't  necessarily  customary.  It  was,  well, 
it  was  in  our  —  with  respect  to  our  division  as  to  whether 
—  well,  let's  see.     How  would  I  put  this. 

O.  Take  your  time  and  just  tell  in  your  own  words 
what  your  duties  were  and  what  you  did  on  those  oc- 
casions. 

A.  Well,  of  course,  we  in  traffic  control,  our  main 
object  was  to  attempt  to  prevent  accidents.  However, 
if  in  our  minds,  why,  there  wasn't  any  necessity  for  in- 
forming aircraft  of  any  obstructions,  and  so  forth,  then 
we  wouldn't  do  it.     Of  course,  our  air  traffic  came  first. 

O.    That  is,  your  traffic  in  the  air? 

A.     Our  traffic  in  the  air  came  first. 

Q.  Well,  then,  would  you  say  it  depended  upon  the 
circumstances  of  how  much  traffic  was  in  the  air  with 
relation  to  what  was  proceeding  on  the  ground? 

A.     Yes,  that  is  correct.     It  would  depend  on  that. 

Q.  To  go  one  step  further,  if  you  had  two  calls  to 
put  out,  one  to  a  man  in  the  air  and  one  on  the  ground, 
would  you  have  a  preference? 

A.  Let's  put  it  this  way:  If  a  man  called  for  landing 
instructions  and  a  man  called  for  taxiing  instructions, 
we  [137]  would  give  the  man  in  the  air  first  prefer- 
ence, yes. 

O.  Where  you  were  in  the  control  tower,  how  far 
away  was  the  scene  of  the  accident,  approximately? 

A.  That  would  be  approximately  one-half  mile.  It 
wouldn't  be  quite  that;  approximately  three-eighths  of  a 
mile,  I  would  say. 
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Q.  How  soon  ofter  the  accident  did  you  have  notice 
of  it? 

A.  I  didn't  see  the  actual  impact.  It  was  just  as  the 
SBD   was   swinged   around. 

O.     Could  you  see  both  planes?  A.     Yes. 

Q.     From  three-eighths  of  a  mile  away? 
A.     Yes. 

Q.     Were  they  clearly  visible? 

A.  Well,  they  were  clearly  visible.  We  couldn't  see 
minute  parts  of  the  airplanes. 

Q.     But  the  plane  itself  was  clearly  visible? 

A.     Yes. 

Mr.  Lillie:     That  is  all. 

The  Court:     That  is  all,  thank  you. 

Mr.  Brewer:     Just  one  question,  your  Honor. 

The  Court:  I  hope  counsel  will  get  this  record  and 
keep  it  straight.  We  have  been  back  and  forth  three 
times.     Proceed.     [138] 

Redirect  Examination 
By  Mr.  Brewer : 

O.  Well,  now,  with  reference  to  this  taxi  pattern, 
the  P-51  should  have  been  proceeding  down  the  main 
runway  to  the  end,  also,  should  it  not? 

A.  No.  Each  individual  runway  had  a  separate  traf- 
fic— correction — taxi  pattern;  and  for  25  main  runway 
there  was  two  separate  exits.  One  was  on  diagonal 
22  and  also  one  on  the  end  which  you  can  plainly  see. 
There  was  no  need  for  limiting  turns  oft"  the  main  run- 
way because  they  were  not  going  to  taxi  into  any  land- 
ing path. 
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Q.  Now,  the  traffic  never  moved  on  the  ground  there 
without  permission  and  instructions  from  the  tower,  did 
it? 

A.     You  can  put  it  usually  that  they  didn't. 

O.    Sir?  A.    Usually  not. 

O.  However,  the  Douglas  planes  had  been  using  that 
diagonal  to  cross  the  field,  hadn't  they? 

The  Court:     That  has  been  asked  and  answered. 

Though  it  has  been  asked  and  answered,  counsel,  I 
shall  permit  him  to  answer  again. 

Mr.  Brewer:     All  right.     I  don't  recall. 

The  Witness :  Yes.  In  that  case  we  would  say,  "Navy 
such-and-such  cleared  to  the  ramp  via  the  diagonal  taxi- 
way." 

Q.  By  Mr.  Brewer:  These  taxiing  rules  were  sub- 
ject to  [139]  variation  by  the  tower,  weren't  they? 

A.     Yes,   that   is   correct. 

Q.  And  when  you  cleared  Mr.  Scott  across  the  main 
runway  you  knew,  of  course,  that  he  was  using  that  vari- 
ation and  going  down  the  diagonal  ramp? 

A.  Yes.  At  that  time  I  couldn't  very  well  make  him 
turn  back  and  go  into  the  traffic  again. 

O.  He  could  turn  up  the  main  runway  at  the  end, 
couldn't  he? 

A.  No.  There  was  aircraft  landing  there.  It  was 
much  quicker  to  get  him  across  than  it  was  to  continue 
to  the  end. 

Q.  Now,  in  this  traffic  in  the  taxiing  rules  of  the  air- 
port there  was  a  rule  against  parking  on  the  runways,  too, 
was  there  not? 

A.     There  was  nothing  in  the  field  regulations,  no. 
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Q.  There  was  nothing  in  the  field  regulations.  That 
was  controlled  by  the  tower?  A.     Yes. 

O.  North  American  had  had  these  tows  before  of 
planes   while  testing? 

A.     Yes,   at  various   times,   yes. 

Q.     While  testing  this  air  pressure?  A.     Yes. 

Q.  You  were  aware  of  those  tests  going  on,  I  sup- 
pose ? 

A.     We  were  aware  when  they  called  up,  yes.     [140] 

Mr.   Brewer:     That  is  all. 

The  Court:     That  is  all,  I  hope. 

(Witness  excused.) 

Mr.  Lillie:     I  think  this  is  Mr.  Brewer's  witness,  your 
Honor,  but  I  believe  he  may  be  excused. 
The   Court:      Any   further   questions? 
Mr.  Brewer:     No,  your  Honor. 
The  Court:     All  right,  you  may  be  excused. 
Mr.  Lillie:     Thank  you,  your  Honor. 
Mr.    Brewer:      Mr.    Christiansen. 

ROBERT  EDWARD   CHRISTIANSEN 

called  as  a  witness  by  and  in  behalf  of  the  defendant, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The   Clerk:     Your   full  name? 

The   Witness:      Robert    Edward    Christiansen. 

The  Clerk:     How  do  you  spell  your  last  name? 

The   Witness :      C-h-r-i-s-t-i-a-n-s-e-n. 

The  Clerk :  Robert  Edward  Christiansen,  C-h-r-i-s- 
t-i-a-n-s-e-n. 
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Direct   Examination 
By   Mr.   Brewer: 

Q.     Where  do  you  Hve,  Mr.   Christiansen? 

A.     714  Cedar,  Hawthorne. 

Q.     Speak  just  a  Httle  louder  for  us,  will  you,  please? 

A.     714  Cedar,  Hawthorne,  California.  [141] 

Q.     By   whom   are   you   employed,    Mr.    Christiansen? 

A.     Douglas  Aircraft. 

Q.     How  long  have  you  been  employed  by  them? 

A.     Oh,  since  December   1939. 

The  Court:     Are  you  still  employed  there? 

The  Witness:     Yes. 

The  Court:     All  right. 

Q.  By  Mr.  Brewer:  Now,  were  you  present  on  the 
air  field.  Mines  Field,  when  this  accident  happened  Armis- 
tice Day   1943?  A.     Yes,  I  was. 

O.  Where  were  you  located  on  the  field  at  the  time  of 
the  accident? 

A.  Well,  we  were  approximately,  oh,  a  hundred  yards 
from  the  accident. 

Q.     What  were  you  doing  there? 

A.     Well,  we  were  waiting  for  Mr.  Scott  to  land. 

O.  After  he  landed  what  was  your  plan?  Were  you 
going  to  work  on  the  plane,  or  something  like  that? 

A.  Well,  he  was  up  for  a  check  flight;  and  if  the 
plane  was  all  right,  he  would  continue  on  into  the  hangar. 
And  if  it  wasn't  all  right,  why,  we  would  park  him  right 
there  at  the  end  of  the  runway,  rather  on  the  ramp,  where 
we  were  allowed  to  park  our  ships. 

O.     Yes,  sir?     [142] 

A.  And  continuing  working  on  it  and  preparing  it 
for   another   flight. 
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Q.  The  ramp  you  speak  of  is  the  one  in  front  of  the 
administration  building  and  these  hangars? 

A.     No,  out  on  the  C  line. 

Q.     Runway   C?  A.     Yes. 

Q.  Were  there  other  planes  parked  there  similar  to 
the  SBD  Mr.  Scott  was  flying?  A.     Yes. 

Q.  Did  you  notice  this  Mustang  P-51,  when  it  landed 
and  pulled  up  there? 

A.  Well,  I  didn't  notice  just  when  it  landed;  but  I 
saw  it  after  it  had  been  stopped. 

Q.  You  saw  it  after  it  was  stopped.  Did  you  con- 
tinue to  keep  it  more  or  less  under  your  observation  until 
the  time  of  the  accident? 

A.  Well,  yes.  When  a  ship  stops  like  that  on  a  taxi 
strip  or  on  a  runway,  why,  it  just  comes  natural  to  kind 
of  watch  it  and  wonder  what's  wrong  with  it. 

O.  Did  you  notice  whether  or  not  the  engine  was 
stopped?  A.     Yes,   it  was. 

Q.     What  particular  direction  was  it  facing? 

A.     Well,  he  was  facing  in  a  southwesterly  direction. 

O.  Was  it  parallel  with  the  runway  22,  or  S  as  it 
used      [143]      to  be   called? 

A.     Yes,  it  was.     That  is  the  diagonal. 

Q.      The    diagonal?  A.      Yes. 

Q.  Now,  this  has  been  marked  the  approximate  place 
where   it  was,   this   red   mark  here    (indicating). 

Does  that  meet  with  your  approval  and  knowledge 
of  it?  A.     Yes,  that  is  pretty  close,  yes. 

Q.     Was  it  on  the  runway  or  off  the  runway? 

A.     It  was  on  the  runway. 

O.     Did  you  observe  the  pilot  in  the  Mustang? 

A.     Yes. 
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Q.     What  did  you  see  him  do,  if  anything? 

A.  Well,  it  looked  like  he  was  talking  over  his  radio. 
He  had  his  hand  up  to  his  mouth  as  if  he  was  using  the 
microphone. 

Q.  All  right.  Now,  how  long  did  that  Mustang  stay 
there  before  the  accident  happened? 

A.      Oh,   five,    10   minutes. 

Q.  Then  did  you  see  the  accident  itself,  Mr.  Christi- 
ansen? A.     Yes. 

Q.     Did  you  see  the  SBD  cross  the  main  runway? 

A.     Yes. 

Q.  Will  you  describe  its  movements  from  the  time 
it  [144]  started  across  the  main  runway  right  up  until 
the  time  of  the  accident? 

A.  Well,  I  saw  Mr.  Scott  when  he  stopped  at  that 
intersection  at  the  main  runway,  and  then  he  proceeded 
on  across.  When  he  got  pretty  close  to  the  Mustang, 
I  !cnew  he  hadn't  seen  it. 

The  Court:     No,  strike  that  out. 

O.  By  Mr.  Brewer :  Well,  did  Mr.  Scott's  plane  go 
straight  across  the  main  runway?  A.     Yes. 

Q.     Did  you  notice  it  doing  any  S-ing  at  any  time? 

The  Court:  Now,  counsel,  please.  This  is  your  wit- 
ness. These  are  all  leading  questions,  but  I  have  per- 
mitted them.  Just  ask  him  what  he  saw.  Let  him 
testify. 

Q.  By  Mr.  Brewer:  Describe  the  progress  of  the 
plane  up  to  the  point  of  the  accident. 

The  Court:     That  is  right. 

The  Witness:  Well,  he  didn't  "S"  across  the  main 
runway.  I  don't  believe  he  S-ed  it  across  the  main  run- 
way, but  I  can't  remember  how  many  S-es  or  if  he  started 
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any  S-es  after  he  started  on  the  main  runway.  That  is 
very  vague   in   my   memory, 

O.  By  Mr.  Brewer:  Did  you  go  over  to  the  scene  of 
the   accident?  A.     Yes. 

O.  When  you  got  there  did  you  notice  where  the 
two     [145]     pilots  were? 

A.  Well,  the  pilot  in  the  Mustang  was  out  of  the 
aircraft  wing  and  Tom  was  just  crawling  out,  I  believe. 

The  Court:     You  mean  Mr.   Scott? 

The  Witness:     Mr.   Scott.     Pardon  me. 

Mr.   Brewer:     You  may  cross  examine. 

Cross   Examination 
By  Mr.   Lillie: 

Q.  I  have  only  one  question  to  ask  you,  Mr.  Christi- 
ansen. That  is,  you  stated  that  you  were  about  a  hundred 
yards  away  from  the  place  where  the  accident  occurred? 

A.     Yes. 

Q.  Would  you  come  down  and  show  me  on  the  map 
approximately  where  you  were? 

A.     Approximately   in  here    (indicating). 

Q.     I  see.     I  will  just  mark  this  "P-3"  for  the  record. 

You  had  watched  the  Army  plane  stop  on  the  diagonal 
at  the  point  indicated  as  "P-2" — pardon  me — it  is 
initialed  an  "X"  by  the  initials  "S.W.V."  so  that  the 
spot  is  indicated  as  right  here  (indicating),  is  that  cor- 
rect? A.     That  is  right. 

Q.    You  had  no  difficulty  in  seeing  the  plane,  did  you? 

A.     No,  I  didn't. 

Mr.  Lillie:    That  is  all. 

Mr.  Brewer:    That  is  all.     (Witness  excused.)   [146] 

Mr.   Brewer:     Mr.   Tybie. 
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called  as  a  witness  by  and  in  behalf  of  the  defendant,  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

The   Clerk:     Your   full  name? 

The  Witness  :    Robert  Andrew  Tybie. 

The  Clerk:    How  do  you  spell  your  last  name? 

The   Witness:      T-y-b-i-e. 

The  Clerk:     Robert  Andrew  Tybie,  T-y-b-i-e. 

Direct  Examination 
By   Mr.    Brewer: 

O.     Where  do  you  live,  Mr.  Tybie? 

A.     8333  Grape  Street,  Los  Angeles  1. 

O.     By  whom  are  you  employed? 

A.     Douglas  Aircraft. 

0.     Were  you  so  employed  on  November  11,  1943? 

A.     Yes. 

O.     What  was  your  job  there  at  that  time? 

A.     I  was  a  field  service  mechanic. 

Q.     Were  you  employed  out  at  the  field.  Mines  Field, 
Los   Angeles    Municipal   Airport?  A.      Yes. 

Q.    Do  you  know  Mr.  Scott  here,  the  pilot  of  the  SBD 
plane?  A.     Yes,  I  do.      [147] 

Q.     What  kind  of  work  were  you  doing  out  there,  sir? 

A.    I  was  working  out  on  the  flight  line  out  on  runway 
C.    We  spent  all  our  time  out  on  the  line. 

O.    Did  you  see  this  accident  that  we  have  been  speak- 
ing about  here  in  this  trial?  A.     Yes,  I  did. 

Q.    Where  were  you  located  at  the  time  and  what  were 
you   doing? 

A.     I  was  located  on  the  C  line  on  the  ramp,  as  they 
call  it  there,  down  right  — 
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The  Court  (Interposing)  :  Go  and  indicate  on  the  map 
for  the  jury. 

The  Witness  (Continuing)  :  —  standing  approximately 
right  almost  to  the  end  of  this  right  here,  I  would  say 
25  yards  from  the  end  of  the  runway  there.  (Indicat- 
ing). 

Q.  By  Mr.  Brewer:  You  just  mark  it  with  a  pencil, 
please.  A.      (Marking   diagram) 

Q.  Right  next  to  this  "P-3"  we  will  mark  that  "T-1" 
for  the  record. 

What  were  you  doing  there,  Mr.   Tybie? 

A.  We  was  waiting  for  Mr.  Scott  to  come  in,  and  if 
he  gave  us  an  okay  that  the  plane  had  been  accepted,  it 
was  all  right,  we  would  direct  him  down  this  runway  C 
and  then  he  would  come  in  to  our  hangar  if  it  was 
okay.     [148] 

O.     You  may   resume  the  stand  there,   please. 

Now,  had  you,  before  he  landed  noticed  the  Mustang, 
the  P-51,  out  there  on  the  field  some  place? 

A.     Yes.     It  was  sitting  there  before  he  landed. 

Q.  Do  you  notice  here  a  red  mark  which  has  been 
identified  as  "S.W.V."  right  here?    (Indicating) 

A.     Yes. 

Q.  Is  that  approximately  the  place  where  the  Mustang 
was  parked  or  located?  A.    Yes. 

Q.  How  long  was  that  Mustang  there  before  the 
accident  ? 

A.     Well,  he  had  been  there  approximately  10  minutes. 

Q.  Did  you  notice  whether  or  not  the  engine  was  dead, 
that  is  not  running? 

A.     No,  the  engine  was  not  running. 
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Q.  Did  you  notice  anything  the  pilot  did  while  you 
were  watching  him? 

A.  Well,  yes.  He  evidently  was  calling  someone  on 
his  radio  because  we  could  see  him  holding  his  mike  to 
his   lips. 

O.  How  far  away  was  that  Mustang  from  you,  ap- 
proximately ? 

A.     Well,  he  was  approximately  a  hundred  yards. 

Q.  Did  you  observe  the  movements  of  Mr.  Scott  there 
on  the  field  that  day?  A.     Yes,  I  did.     [149] 

O.  After  he  landed?  Will  you  just  describe  them  to 
the  court  and  jury,  please? 

A.  Well,  Mr.  Scott  landed  on  runway  —  let's  see  — 
25-R,  I  believe;  and  he  turned  left  on  the  diagonal  and 
stopped  at  the  main  runway.  He  sat  there  a  minute, 
probably;  then  he  taxied  across  the  main  runway  in  a 
straight  line  across  the  main  runway.  After  he  had 
crossed  the  main  runway,  he  started  his  S-ing  immedi- 
ately after  he  had  crossed  the  main  runway.  And  then 
he  hit  the  Mustang  that  was  parked  on  the  runway. 

O.  Could  you  tell  from  where  you  were  approximately 
how  far  in  on  the  main  runway  the  Mustang  was  parked? 

Well,  withdraw  that.  You  went  over  there  afterwards, 
did  you?  A.     Yes. 

O.  Could  you  tell  about  what  the  position  of  the 
Mustang  was  there  after  the  accident? 

A.  Well,  the  Mustang  was  —  the  whole  plane  was  on 
the  runway.  The  w^ing  itself  was  on  the  asphalt.  I 
would  say  the  right  main  gear  was  approximately  20  feet 
from  the  edge  of  the  runway. 

O.     What  do  you  mean  by  the  "right  main  gear"? 

A.     The  right  main  landing  wheel. 


Douglas  Aircraft  Co.,  Inc.,  et  al.  137 

(Testimony  of  Robert  Andrew  Tybie) 

Q.     The  right  landing  wheel? 

A.     Yes.  [150] 

Q.  Now,  when  the  plane  had  crossed  the  main  run- 
way, do  you  recall  how  many  S-es  were  made  by  the 
plane  before  the  collision? 

Mr.  Lillie:  That  is  objected  to,  your  Honor,  on  the 
ground  that  it  is  leading. 

The  Court:  Well,  it  is  not  quite  leading.  Of  course, 
the  better  form  of  the  direct  question  to  one's  own 
witness  is,  "J^st  describe  what  you  saw  with  reference 
to  the  movements  of  the  plane." 

Then  that  avoids  any  question  at  all  of  its  being 
leading. 

Mr.  Brewer:  He  has  already  mentioned  the  S-ing, 
your  Honor. 

The  Court :     All  right.     Just  describe  what  you  saw. 

The  Witness :  Well,  I  couldn't  say  exactly  how  many 
S-es  he  did  make. 

O.  By  Mr.  Brewer:  You  went  over  to  the  planes, 
you  said.  Did  you  see  the  pilots  there  at  the  planes  after 
the  accident?  A.     Yes. 

Q.     Where  were  they? 

A.  Well,  I  don't  recall  exactly  where  they  were  when 
we  first  got  there.  I  don't  recall  just  exactly  where  they 
were. 

Mr.  Brewer:     You  may  cross-examine.  [151] 

Cross    Examination 
By  Mr.  Lillie: 

Q.  Mr.  Tybie,  did  you  observe  the  plane  that  Mr. 
Scott  was  piloting  when  it  first  landed  on  25-R? 

A.     Yes,  I  did. 
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Q.  Is  that  approximately  "P-l"  as  marked  on  this 
map?  A.     Yes,   that  is   pretty  close. 

O.     Then  did  you  also  observe  him  taxi  down  to  P-2? 

Would  you  like  to  come  down  here  and  look  at  the  map? 
It  might  help. 

A.  He  taxied  along  here  down  to  this  —  is  this  the 
main  runway? 

The  Court:     Yes. 

Mr.  Lillie:     Yes. 

The  Witness:     Down  to  the  main  runway  and  stopped. 

O.     By  Mr.  Lillie:     Did  you  observe  him  stop  at  P-2? 

A.     No. 

O.  If  you  did,  if  he  had  stopped,  would  you  remem- 
ber it  in  view  of  the  length  of  time? 

A.     Yes,  I  would. 

Q.  When  he  taxied  from  P-2,  as  indicated  on  the  map, 
to  the  intersection  of  the  diagonal  22  for  the  main  run- 
way, where  it  is  marked  "X,"  did  he  stop  there? 

A.     Yes,  he  stopped  at  the  edge  of  the  main  runway. 

Q.  What  did  he  do,  if  anything,  while  he  was  stopped 
[152]  there? 

A.    Well,  I  would  say  he  just  set  there. 

O.  Did  you  notice  him  turn  to  the  east  to  watch  a 
ship  take  off?  A.     No,  I  didn't. 

O.  When  he  taxied  from  point  "2"  to  the  intersection 
of  the  diagonal  and  the  main  runway,  did  you  observe 
whether  or  not  in  taxiing  he  made  S  turns? 

A.     Yes,  he  did. 

O.     He  made  S  turns  all  the  way  down? 
A.     Yes. 
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Q.  From  point  "P-2''  to  the  intersection  of  the  di- 
agonal    and  the  main  runway?  A.     Yes. 

Q.     How  long  did  he  wait  at  the  main  runway? 

A.     I  would  say  approximately  a  minute. 

The  Court:    A  little  louder,  witness. 

The  Witness :     About  a  minute. 

The  Court:     Your  back  is  turned  to  the  reporter. 

Q.  By  Mr.  Lillie:  Now  at  this  point,  if  you  can — did 
you  observe  him  cross  that  main  runway? 

A.     Yes. 

Mr.  Lillie:  May  we  have  a  red  pencil?  May  I  bor- 
row it? 

The  Clerk:     Yes. 

O.  By  Mr.  Lillie:  Would  you  be  kind  enough  to 
draw  [153]  approximately — keeping  in  mind  that  this 
runway  ''F"  is  150  feet  wide — the  position  in  relation  to 
the  width  of  runway  "F"  that  he  came  out  of  this  inter- 
section here,  which  is  the  other  side  of  the  main  runway? 

A.     Well—     (Pause.) 

Q.     Do  you  understand  my  request?  A.     Yes. 

Q.  From  this  point,  just  draw  a  line  from  the  one 
point  to  the  other. 

A.  (Marking  diagram.)  He  come  straight  across 
there  just  a  little  to  the  right  of  the  center  line. 

Q.  To  the  right.  Now,  by  "to  the  right"  you  mean 
in  this   direction    (indicating),   is   that  correct? 

A.     Yes. 

O.     Then  he  started  his  S  turns,  is  that  correct? 

A.     Yes. 
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Q.  Thank  you.  You  testified  you  saw  the  Army  plane 
parked  on  the  diagonal  when  it  came  to  rest  with  its 
motor  stopped.  The  pilot  appeared  to  be  using  a  micro- 
phone or  holding  something  up  to  his  mouth,  is  that  cor- 
rect ?  A.    Yes. 

O.  You  had  no  difficulty  in  making  out  and  seeing  the 
plane  from  a  distance  of  a  hundred  yards,  did  you? 

A.     No. 

Mr.  Lillie:     Thank  you.     That  is  all.     [154] 

Mr.  Brewer:     That  is  all. 

The  Court:     That  is  all,  thank  you. 

(Witness  excused.) 

Mr.   Brewer:     Mr.   Bergren. 

MORTIMER  MILTON  BERGREN 

called  as  a  witness  by  and  behalf  of  the  defendant,  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Your  full  name? 

The   Witness:      Mortimer   Milton    Bergren. 

The  Clerk:     How  do  you  spell  your  last  name? 

The    Witness :      B-e-r-g-r-e-n 

The  Clerk:     Mortimer  Milton   Bergren,   B-e-r-g-r-e-n. 

Direct  Examination 
By  Mr.  Brewer: 

Q.     Where  do  you  live,  Mr.   Bergren? 

A.     6215^   Heliotrope  in  Bell,  California. 

O.     By  whom  are  you  employed,  sir? 

A.     The  El  Segundo  Division  of  Douglas  Aircraft. 
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Q.     How  long  have  you  been  employed  by  them? 

A.     Since  September  in  1942. 

Q.     What  is  your  occupation  with  them  there? 

A.  At  the  time  of  the  accident  I  was  assigned  to 
instrumentation. 

Q.  In  connection  with  your  work  were  you  present 
on  the  field,  Mines  field,  Los  Angeles  Municipal  Air- 
port, when  this     [155]     accident  happened? 

A.     I  was. 

Q.     What  part  of  the  field  were  you  in,  Mr.  Bergren? 

A,  I  was  standing  on  what  was  called  the  front  porch 
of  the  Douglas  hangar. 

Q.  Will  you  step  down  to  the  diagram  and  indicate 
that  with  this  red  pencil? 

This  is  the  administration  building  marked  in  red  and 
these  three  hangars    (indicating). 

A.  Well,  there  is  a  portico  or  porch  that  runs  along 
the  front  of  this  hangar.  I  would  be  in  this  approximate 
position,   I   would  say    (indicating). 

Q.  All  right,  thank  you.  I  will  mark  that,  if  I  may, 
"B-1." 

Did  you  see  the  Mustang,  the  P-51,  land  and  park  in 
the  vicinity  there?  A.     Yes,  I  did. 

Q.  Was  it  at  this  point  which  has  been  testified  to 
here  (indicating)  ?  Does  that  meet  with  your  remem- 
brance of  it,  the  "X"  I  am  pointing  to? 

A.  Well,  that  would  be  a  little  hard  to  say  for  me. 
I  was  at  a  considerable  distance  from  the  airplane,  and 
the  relative  position  of  the  airplane  on  that  ramp,  I  was 
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too  close  or  too  close  to  the  ground  to  be  able  to  identify 
exactly  its  position.     [156] 

Q.     Did  you  go  over  there  after  the  accident? 

A.     No,  I  did  not. 

0.  I  see.  All  right.  Now,  did  you  see  the  Mustang 
come  up  there  and  stop?  A.     Yes,  I  did. 

Q.  You  saw  it  stop  there.  How  long  was  it  there  be- 
fore the  accident  happened? 

A.  Well,  I  would  estimate  somewhere  in  the  neighbor- 
hood of  10  minutes. 

Q.     Did  you  see  Mr.  Scott  land? 

A.     Yes,  I  did. 

Q.  Did  you  observe  his  course,  the  course  of  his 
plane,  from  the  place  where  he  landed  up  to  the  collision? 

A.  I  saw  him  land  on  25-R  and  coast  or  taxi  to  the 
main  runway  where  he  stopped  and  then  pause  there  and 
then  continue  on  across  the  runway  and  then  very  shortly 
thereafter  collide  with  the  P-51. 

Q.  Now,  will  you  tell  us,  did  you  observe  the  move- 
ments of  the  plane?  Could  you  observe  them  where  you 
were  from  the  time  he  landed  up  until  the  time  of  the 
accident  ? 

A.  I  don't  remember  whether  I  saw  him  fishtail  or  S 
turn.  We  got  so  used  to  seeing  those  planes  make  that 
maneuver  on  the  ground  that  I  probably  just  figured  that 
he  did  anyway. 

O.     You  don't  distinctly  recall? 

A.     I  don't  remember  whether  he  did.     [157] 

Mr.  Brewer:     You  may  cross  examine. 
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Cross  Examination 
By  Mr.  Lillie: 

Q.  At  the  point  from  which  you  were  standing,  Mr. 
Bergren,  you  had  no  difficulty  identifying  the  P-51  on 
the  diagonal,  did  you? 

A.  No,  I  don't  believe  I  did.  We  are  so  used  to 
watching  those  planes  over  there  that  we  spot  them  quite 
readily. 

Q.    You  identified  it  as  a  P-51,  didn't  you? 
A.     When  I  watched  him  land,  yes. 

Q.  Now,  I  might  state  that  in  respect  to  this  "X" 
marked  on  the  map,  which  is  the  position  of  the  P-51,  the 
Army  plane,  parked  on  the  diagonal,  it  has  been  estimated 
by  practically  all  the  witnesses  about  a  hundred  feet  from 
the  southerly  edge  of  the  main  runway. 

There  have  also  been  some  estimates  made  by  two  of 
the  witnesses  who  have  just  testified  prior  to  you  that 
they  were  approximately  100  yards  away  from  the  place 
where  the  P-51  was  parked.  That  is  indicated  on  this 
map  by  two  ''X's"  designated  as  "T-1"  and  "P-3." 

Further,  the  control  tower  operator  testified  that  he 
was  approximately  three-eighths  of  a  mile  from  the  point 
where  the  Army  plane  was  parked. 

Now,  with  that  in  mind,  can  you  give  me  an  idea  of 
the  distance,  if  those  are  correct  distances  in  your  mind 
in  [158]  relation  to  this  map,  how  far  away  you  were 
from  the  P-51  at  the  time  it  parked? 

A.  The  control  tower  and  the  Douglas  hangar  are 
separated  by  a  very  short  distance,  and  the  Douglas  han- 
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gar  is  a  little  further  away  from  the  P-51;  but  I  don't 

have  an  idea  how  far. 

My  judge  of  distance  wouldn't  be  that  accurate. 

Q.  But  in  any  event  it  is  a  little  further  away  than 
the  control  tower  itself?  A.     That's  right. 

Mr.  Lillie:     That  is  all.     Thank  you,  Mr.  Bergren. 
Mr.   Brewer:     That  is  all. 
(Witness  excused.) 
Mr.  Brewer:     Call  Mr.  Scott. 

THOMAS  W.  SCOTT 

called  as  a  witness  by  and  in  his  own  behalf,  having  been 
previously  duly  sworn,  was  examined  and  testified  further 
as  follows: 

Direct  Examination 

The  Clerk:     Mr.   Scott  has  been  sworn. 

The  Court:     He  has  been  sworn  previously. 
By  Mr.  Brewer: 

Q.  Now,  Mr.  Scott,  you  have  testified  before  here 
that  you  landed  on  that  field  many  times  before  this 
accident. 

In  talking  to  the  tower  there,  did  the  tower  dis- 
tinguish [159]  in  any  way  between  instructions  to  con- 
tinue on  down  the  runways  toward  the  north  end  of  the 
field,  or  the  west  end  of  the  field,  or  using  the  diagonals? 

The  Court:  Repeat  that  question  of  counsel.  Counsel 
is  long-experienced  and  knows  it  is  not  in  proper  form. 

Read  the  question. 
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(Question  read  by  the  reporter.) 

The  Court:  What  instructions  did  you  get  from  the 
tower   at   that   time? 

The  Witness:  Just  that  one  day?  To  hold  north  of 
the  runway. 

The  Court:     Repeat  that,  Mr.  Reporter. 

(Answer   read   by   the   reporter.) 

Q.  By  Mr.  Brewer:  I  am  not  referring  to  that  day, 
Mr.  Scott.  I  am  referring  to  prior  occasions  when  you 
talked  to  the  tower  and  they  were  directing  you  in  the 
traffic  pattern  there. 

A.  Sometimes  we  would  land  on  that  runway.  If 
there  was  a  ship  close  behind  us,  they  would  tell  us  to 
continue  down  to  the  edge  of  the  field  and  expedite  our 
taxi.  And  other  times  they  would  tell  us  we  could  use 
the  diagonal  if  we  wanted  to.  And  other  times  it  was, 
as  they  said  that  day,  to  hold  north  of  the  runway. 

O.  What  did  you  understand  that  to  mean,  "hold 
north  of  the  runway?"     [160] 

When  this  command  was  given  to  you,  which  has  been 
read  here,  "(To  SBD — Navy  302  cleared  to  the  ramp. 
Hold  north  to  the  main  runway." 

What  did  you  understand  that  to  mean? 

A.  Just  to  be  sure  and  not  cross  the  runway  until  I 
received  permission  to. 

Mr.   Brewer:     That  is  all: 

Mr.   Lillie:     No  questions,  your   Honor. 

The   Court:     All  right,   that  is  all,   thank  you. 

(Witness  excused.) 
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Mr.  Brewer:    We  rest,  your  Honor. 

The  Court:  All  right.  Any  rebuttal  from  the  govern- 
ment ? 

Mr.  Lillie:  Pardon  me,  your  Honor. 

The  Court:  Any  rebuttal? 

Mr.   Lillie:  No  rebuttal,   your  Honor. 

The  Court:  We  will  take  a  short  recess  for  the  jury. 

Ladies  and  gentlemen  of  the  jury,  we  will  take  a  short 
recess.  You  will  remember  the  admonition  I  have  here- 
tofore given  you  not  to  discuss  the  matter  among  your- 
selves or  permit  anyone  to  discuss  it  in  your  presence.  Do 
not  form  or  express  any  opinion  as  to  the  merits  of  the 
controversy  until  it  is  finally  submitted  to  you  under  the 
instructions   of   the  court. 

We  will  take  a  short  recess  for  the  present.  You  may 
be      [161] 

(Jury  excused  for  recess.) 

The  Court:  I  have  gone  over  the  instructions,  gentle- 
men. 

Mr.  Lillie:  Before  we  start  on  those,  may  I  direct 
the  court's  attention  to  the  fact  that  the  government  at 
this  time  would  like  to  make  a  motion. 

The  Court:     All  right. 

Mr.  Lillie:  Does  the  court  desire  to  take  a  recess 
first— 

The  Court:     Let  us  go  ahead. 

Mr.  Lillie:     — and  then  argue  the  motion?     All  right. 

If  the  court  please,  the  government  at  this  time  will 
make  a  motion  for  a  directed  verdict. 
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The  grounds  and  authorities  for  the  motion  are  set  out 
with  particularity  in  our  points  and  authorities  submitted 
in  support  thereof. 

In  this  case  I  should  like  to  call  the  court's  attention 
to  the  fact  that  there  is  no  conflict  in  the  facts  that  were 
presented  to  the  court  and  the  jury,  in  either  the  facts 
adduced  by  the  evidence,  by  the  government,  or  those  set 
out  and  adduced  by  the  evidence  of  the  defendant  Douglas 
Aircraft  Corporation  and  the  defendant  Thomas  W. 
Scott. 

Ordinarily  in  a  question  of  negligence  it  is  one  of  fact 
to  be  determined  by  the  jury.  However,  it  is  held  (and 
I  cite  the  cases)  that  where  the  undisputed  evidence 
(and  there  is  no  dispute  in  the  evidence  here,  except  the 
actual  act  of  [162]  negligence)  is  of  this  character  so 
conclusive  that  the  court  should,  in  the  exercise  of  its 
discretion,  set  aside  a  verdict  not  in  accord  therewith. 
The  question  is  one  of  law  which  warrants  the  court  in 
directing  a  verdict. 

Now,  in  that  respect,  if  we  narrow  the  facts  down  to 
their  simplest  form,  we  find  that  we  have  here  a  plane 
parked  on  a  runway.  There  is  approximately  100  or 
120  to  125  feet  of  leeway  or  passage  to  one  side  of  it; 

That  the  operator,  the  defendant  Scott,  piloting  the 
Douglas  airplane,  testified  without  any  equivocation  that 
he  looked  and  did  not  see  the  plane; 

That  he  was  performing  what  he  was  required  to  per- 
form, an  ''S"  turn  in  an  effort  to  see  what  was  before 
him. 

Now,  I  don't  think  there  is  any  question  with  respect 
to  the  law  in  the  court's  mind  that  where  one  looks  but 
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does  not  see  what  is  in  plain  sight,  he  cannot  be  heard 
to  say  that  he  did  not  see.     If  he  does,  it  is  negligence. 

The  defendant  in  this  action  has  attempted  to  set  up 
negligence  on  the  plaintiff  or  its  agents  and  servants. 

For  the  sake  of  argument  we  will  admit  that  there  was 
negligence:  that  there  was  negligence  on  the  part  of  the 
control  tower  in  not  informing  Mr.  Scott,  the  defendant, 
that  as  he  proceeded  down  that  diagonal  that  there  was 
parked  there  the  plane  of  the  plaintiff,  the  P-51. 

We  will  go  one  step  further  and  for  the  sake  of  ar- 
gument [163]  admit  that  the  plane  was  illegally  there; 
that  it  should  not  have  been  parked  there. 

The  next  question  is  a  matter  of  law:  What  was  the 
proximate  cause  of  the  accident? 

Well,  in  the  instant  case  we  have  the  P-51  in  a  col- 
lision. It  is  not  contributory  negligence  in  itself  because 
it  was  not  the  operating  factor.  The  efficient  cause  of 
the  accident  was  the  failure  of  the  pilot,  Scott,  after 
looking  and  not  seeing  the  plane,  which  was  in  plain  sight, 
continuing  on  and  colliding  with  the  aircraft  of  the 
plaintiff. 

That  was  the  only  cause  of  the  accident  and  the  proxi- 
mate cause  of  the  accident. 

On  that  ground,  if  the  court  please,  I  believe  that  the 
government  is  entitled  to  a  directed  verdict. 

The   Court:      Motion   denied,   exception   allowed. 

Gentlemen,   I  have  looked   over  the  instructions. 

Mr.  Brewer:  Is  this  the  time  to  render  any  objections, 
your  Honor,  to  the  instructions? 

The  Court:  Yes.  I  shall  give  you  that  opportunity 
when  I  come  to  them. 

Mr.  Brewer:  Oh,  yes.  There  was  one  of  the  govern- 
ment's to  which  I  objected. 
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The  Court:  Yes.  I  shall  take  the  defendant's  instruc- 
tions. 

Mr.  Brewer:  I  have  them  numbered  at  the  bottom, 
your      [164]      Honor. 

The  Court:  Yes.  From  No.  1  to  No.  17  of  the 
defendant's  instructions  are  instructions  that  I  always  give. 

I  shall  hear  from  the  government,  if  they  have  any 
objection  to  Nos.  1  to  17. 

Mr.   Lillie:      No   objections,   your   Honor. 

The  Court:  No,  they  are  proper.  Nos.  18  and  19;  I 
do  not  find  any  objection  to  them.  They  are  in  a  little 
different  form,  but  I  find  no  objection  to  18  and  19  of  the 
defendants. 

I  find  no  objection  to  20  to  29  of  the  defendants. 

Mr.  Lillie:     20  and  what  was  that,  your  Honor? 

The  Court  From  18  to  29,  I  find  no  objection. 

Mr.  Lillie:     Is  the  court  ready  to  hear  my  objection? 

The  Court:     Yes. 

Mr.  Lillie:  All  right.  On  No.  18  the  government  will 
object  on  the  ground  that  under  the  facts  adduced,  as  a 
matter  of  law  contributory  negligence  is  not  shown.  That 
is  as  to  No.  18. 

The  Court:  Yes.  That  preserves  your  motion  and 
your— 

Mr.  Lillie  (Interposing) :  Yes,  that  is  my  objection 
on    that    ground. 

The  Court  (Continuing)  :  — and  your  statement,  that 
is  right.     It  will  be  given  and  exception  allowed. 

Mr.  Lillie:  The  same  objection  to  No.  19  on  the 
same      [165]      ground. 

The  Court:  Yes.  No.  19  will  be  given  and  exception 
allowed. 

Mr.  Lillie:     No  objection  to  No.  20. 
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further  ground  that  contributory  neghgence  is  not  a 
complete  statement  of  "contributory  neghgence"  in  the 
first  hne. 

By  that  I  mean,  "contributory  neghgence  is  neghgence 
upon  the  part  of  the  party  claiming  damages  or  its 
agents  ..." 

Now,  that  sentence  is  certainly  imcomplete.  It  is  not 
a  full  statement  of  contributory  negligence. 

And  the  last  sentence  of  the  second  paragraph: 
"The  reason  for  this  rule  of  law  is  not  that  the  fault 
of  one  party   justifies   the   fault  of   another,   but   simply 
that  there  can  be  no  apportionment  of  blame  and  damages 
among  the  participating  agents  ..." 

The  causation  is  certainly  argumentative.  In  sub- 
stance, [168]  if  it  were  written  out  complete,  as  it 
should  be,  it  would  be  a  duplication  of  instructions  27 
and  28. 

Mr.  Brewer:  I  might  say,  your  Honor,  that  that  is 
just  a  definition  of  "contributory  negligence"  as  taken 
out  of  the  cases,  as  taken  out  of  the  book  with  jury  in- 
structions and  adapted  to  this  case. 

The  Court:  Yes:  I  think,  counsel,  if  there  is  negli- 
gence on  the  part  of  the  government  in  this  case,  that  is 
one  statement.  I  see  no  objection  to  a  definition  of  "con- 
tributory negligence." 

Mr.  Lillie:  Well,  certainly  that  last  sentence  is  argu- 
mentative, your  Honor,  in  that  paragraph.  We  have  had 
previous  to  this  in  instruction  27'  the  same  substance 
given,  so  that  it  is  merely  a  duplication. 

The  Court:  It  has  a  repetition  in  No.  25  of  the 
defendants. 

Mr.  Lillie:     That  is  correct 
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The  Court:     If  you  will  look  at  25. 

Mr.   Lillie:     In  substance  it  is,  your  Honor. 

The  Court:     Yes. 

Mr.  Lillie:     It  is  a  duplication. 

The  Court:  Yes.  Mr.  Brewer,  I  think  we  have  that 
pretty  well  covered  in  the  other  instructions,  in  25  and 
27. 

I  shall  give  the  first  sentence  in  defendants'  Xo.  29. 
It  is  the  opinion  of  the  court  that  the  sentence  starting 
at  [169]  line  5,  "Any  person  ..."  to  the  end  at  line 
10  is   duplication   of   other   defendants'   instructions. 

Mr.  Lillie:     You  are  adding  that  onto  which  number? 

The  Court:  I  am  not  adding  it  onto  anything.  I  am 
just  striking  it  out,  and  I  am  giving  the  first  sentence 
from  lines  1  to  4. 

Mr.  Lillie :  Is  that  a  true  statement  of  the  law,  your 
Honor,  from  lines  1  to  4? 

The  Court :  It  is,  with  the  other  statements  in  the 
instructions. 

Mr.  Lillie:  As  a  matter  of  law,  can  we  say,  "contribu- 
tory negligence  is  negligence  upon  the  part  of  the  party 
claiming   damages    or    its    agents"? 

Mr.  Brewer :  It  would  have  to  be,  it  seems  to  me. 
That  is  a  general  statement  of  contributory  negligence  in 
personal  injury.  Of  course,  in  this  case  it  is  dififerent. 
It  is  damages. 

The  Court:     Is  that  not  correct,  Mr.  Lillie? 

Mr.  Lillie :  Suppose  the  party  did  not  act  nor  made 
no  omission — 

Mr.  Brewer  (Interposing)  :  Well,  this  is  just  a  defini- 
tion  for  the  jury  of  the  term. 

Mr.  Lillie  (Continuing)  :  — is  it  contributory  negli- 
gence ? 
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The  Court:  It  might  be  contributory  negligence  if 
the  [170]  jury  believed  that  this  plane  was  in  an  im- 
proper place  for  10  minutes  and  that  it  was  impossible 
for  the  other  person  to  see  it. 

I  do  not  know  what  conclusion  they  will  come  to. 

Mr.  LilHe:  Yes,  that  is  true,  your  Honor.  But  here 
is  a  statement  of  law. 

The  Court:     Yes. 

Mr.  Lillie:  "Contributory  negligence  is  negligence 
upon  the  part  of  the  party  claiming  damages  or  its  agents 
which,  cooperating  in  some  degree  with  the  negligence  of 
another,  helps  in  proximately  causing  the  damage  of  which 
the  former  thereafter  complains." 

Mr.  Brewer:  I  think  that  definition  is  given  in  many 
cases  of  contributory  negligence.  It  is  used  in  this  book 
of    approved   jury    instructions. 

Mr,  Lillie:  There  is  one  point  I  haven't  brought  out 
as  yet:  that  in  order  for  that  to  be  correct,  I  think  the 
court  will  either  have  to  add  that  "contributory  negligence 
is  negligence  upon  the  part  of  the  party  claiming  dam- 
ages or  its  agents,  acting  within  the  scope  of  their  author- 
ity  .  .  .  " 

The  Court:  There  is  no  objection  to  that.  It  would 
have  to  be  that. 

Mr.  Lillie:  Because  it  would  certainly  be  incomplete 
without  it. 

Mr.  Brewer:  There  would  be  no  objection  to 
that.     [171] 

The  Court:     Now,  wait  a  minute. 

Now,  go  on  Mr.  Lillie: 

Mr.  Lillie:  And  then,  "...  in  the  furtherance  of  the 
master's  business." 
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The  Court :     That  would  be  acting  within  the  scope — 

Mr.  Lilhe   (Interposing) :     I  think  it  would  be. 

The  Court  (Continuing):  — of  his  authority;  then 
that  would  imply  it  was  on  his  master's  business. 

Mr.  Lillie:  As  to  the  second  paragraph,  your 
Honor — 

The  Court:     No,  that  is  out. 

Mr.  Lillie:     V^ery  w^ell,  your  Honor. 

The   Court:      Given  as   modified. 

I  notice,  Mr.  Brewer,  this  does  not  provide  for  any 
modification  of  the  instructions.  It  says  "Given"  and 
"Refused." 

Mr.  Lillie:  That's  right.  As  I  understood,  your 
Honor,  they  no  longer  use  that  form.     Is  that  correct? 

The   Court:     "Modified"? 

Mr.  Lillie:  No,  as  to  putting  down  "Accepted," 
"Given,"  and  "Modified." 

The  Court :    Oh,  yes. 

Mr.  Lillie:  I  understand  some  of  the  judges  don't 
want  that. 

The  Court:  Right  here  now,  for  instance,  an  instruc- 
tion we  have  modified :  That  always  ought  to  be  on 
there. 

Oh,  yes,  gentlemen.  I  want  to  say,  Mr.  Brewer,  I 
wish  [172]  other  attorneys  would  prepare  instructions 
as  you  have,  instead  of,  as  I  usually  get  here,  a  hundred 
instructions,  repeating  and  repeating  different  language, 
different  cases.  It  is  a  great  annoyance  to  the  court. 
These  principles  are  very  simple. 

Mr.  Brewer:     Yes,  your  Honor,  they  are. 

The  Court:     They  ought  to  be  stated  simply. 

In  a  case  I  just  concluded  in  New  York  they  gave  me 
222  instructions  on  which  to  spend  a  few  nights. 
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Mr.  Brewer:     222?     That  is  a  record,  isn't  it? 

The  Court:  222  instruction!  That  is  terrible,  you 
know.  But  the  court  has  to  carefully  consider,  not  only 
every  instruction  but  every  word  in  every  instruction. 

Now  let  us  go  to  defendants'  No.  28,  gentlemen.  Fol- 
lowing that  I  have  suggested  this  instruction: 

"The  defendant,  Douglas  Aircraft  Company,  Inc.,  is  a 
corporation  and  as  such  can  only  act  through  its  officers 
and  employees  who  are  its  agents.  The  acts  or  omissions 
of  an  agent,  done  within  the  scope  of  his  authority  are, 
in  contemplation  of  law,  the  acts  and  omissions  respect- 
ively of  the  corporation  whose  agent  he  is." 

Mr.    Brewer:      That   is   satisfactory. 

The  Court:  Yes.  That  is  a  counterpart  to  your  in- 
struction and  includes  within  it  the  suggestion  Mr.  Lillie 
made  there:  "  .  .  .  done  within  the  scope  of  his  author- 
ity ..  .  "     [173] 

Mr.  Lillie:    That  is  on — 

The  Court  (Interposing)  :     That  would  follow  28. 

Mr.  Lillie:  Well,  28  I  thought  was  denied,  your 
Honor. 

The  Court:     No. 

Mr.  Lillie:     As  being  a  duplication  of  27. 

Mr.  Brewer:     Yes,  I  think  it  was. 

The  Court:     27,  I  mean.     Yes,  you  are  right. 

Mr.  Lillie:     That  follows  27? 

The  Court:  27.  You  are  right.  I  turned  the  wrong 
page. 

The  government's  No.  1,  I  believe,  is  the  same  as  the 
defendants'   13,  is  it  not? 

Mr.  Lillie:     That  is  correct,  your  Honor. 

Mr.  Brewer:    Yes. 
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The   Court:     So  I  will  give  the  defendants'   No.    13. 

The  g-overnment's  No.  2,  I  think,  is  the  same  as  the 
defendants'    14. 

Mr.  Lillie:     That  is  correct,  your  Honor. 

The  Court:     I  shall  give  the  defendants'  No.   14. 

No.  3  on  ordinary  care  is  the  same  as  the  defendants' 
No.    16. 

Mr.  Lillie:  Both  must  be  the  same  jury  instructions, 
your  Honor,  yes. 

The  Court:  And  No.  4,  if  you  will  please  examine 
the  one  proposed  by  the  government,  is  the  same  as 
defendants'   17.      [174] 

Mr.  Brewer :     Yes,  I  believe  they  are  the  same. 

The  Court:  Would  you  check  that,  Mr.  Lilhe?  I 
think  it  is  the  same. 

Mr.  Lillie:     Yes,  it  is,  your  Honor. 

The  Court :  Now,  No.  5 :  I  have  a  question  mark 
after   it. 

Mr.  Brewer:  That  is  the  one  I  wanted  to  object  to 
because  it  did  not  include  contributory  negligence,  your 
Honor. 

The  Court:  Well,  the  objection  I  have  to  it  is  not 
that  particularly  but  because  we  have  not  done  it  in  the 
other  instructions. 

Here  you  specifically  ask  the  court  to  instruct  the  jury 
as  to  the  acts  of  one  of  the  pilots  in  this  case. 

It  appears  to  the  court  it  is  argumentative  because  the 
argument  to  the  jury  is  going  to  be  what  this  man  did. 
Now  you  are  asking  the  court,  after  specifically  stating 
these  different  rules  of  negligence  and  ordinary  care,  and 
so  forth,  to  tell  the  jury  to  pick  out  one  of  the  pilots. 
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That  is  argumentative,  gentlemen.  I  am  going  to 
deny   it. 

Mr.  Brewer:  I  think  No.  6  takes  care  of  what  he  is 
trying  to  say  anyway. 

The  Court:  Yes,  No.  6  is  all  right  and  I  am  going 
to  give  it.  That  was  my  next  point  here.  6  is  all  right, 
and  7  is  all  right. 

Mr.  Brewer:  Yes,  your  Honor.  I  have  no  objection, 
except  as  to  5.     [175] 

Mr.  Lillie:     It  didn't  take  long  to  settle  those. 

The  Court:  I  want  to  say,  gentlemen,  that  in  all  the 
time  I  have  been  on  the  bench  I  have  never  had  as  satis- 
factory instructions  as  have  been  handed  to  me  here.  It 
is  a  delight,  as  to  both  sides,  to  read  these  instructions. 

I  shall  have  to  give  these  instructions  now  to  the  jury, 
gentlemen,  and  they  will  have  to  lunch  and  the  govern- 
mant  and  the  defendants  will  both  have  to  divide  the 
lunch  fees. 

How  are  you  fixed,  government? 

Mr.  Lillie:    Oh,  oh!    I  am  "unfixed." 

You  know,  we  may  not  get  any  salaries  for  a  while, 
Judge.     You  are  cognizant  of  that  fact,  I  know. 

The  Court:  In  a  criminal  case,  of  course,  the  govern- 
ment takes  care  of  it.  In  all  civil  cases,  where  you  have 
a  jury,  the  expenses  are  divided. 

I  do  not  think  you  will  have  any  difficulty  in  getting 
your  half  of  it  if  the  court  makes  an  order. 

Mr.  Lillie:  Well,  I  have  no  idea,  your  Honor.  This 
is  the  first  time  I  have  run  into  it.  Of  course,  you  know 
also  that  they  have  no  account.  You  cannot  draw  any 
money  for  expenses.     We  haven't  been  able  to  for  about 
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30  or  40  days.  I  don't  know  whether  the  court  has  any 
difficulty,  but  you  can't  in  our  office. 

Mr.  Brewer:  To  save  counsel  embarrassment,  your 
Honor,  I     [176]     shall  pay  for  the  jury's  lunch. 

The  Court:     Of  course,  the  jury  will  not  know. 

I  will  put  it  this  way:  Mr  Brewer  has  been  very  fine 
about  it  and  wants  to  get  this  case  out  of  the  way.  Mr. 
Brewer  will  pay  for  it. 

You  make  an  application,  Mr.  Lillie,  and  state  the 
position  of  the  court:  that  the  government  should  pay 
half  of  it  and  then  remit  it,  if  you  can,  to  Mr.  Brewer. 

Mr.  Brewer:     That  is  very  satisfactory. 

The  Court:  We  know  how  strict  the  rules  of  the 
government  are.  Of  course,  if  the  money  is  not  there, 
if  the  appropriation  is  not  there,  even  as  a  judge  I  can- 
not get  it. 

Mr.  Lillie:     May  I  have  one  minute,  your  Honor? 

The  Court:     All  right,  we  will  take  five  minutes. 

(Brief    recess.) 

Mr.  Brewer:  Do  you  want  the  time  for  argument, 
your  Honor? 

The  Court:     That  is  the  next  point,  gentlemen. 

Mr.  Lillie:  I  think  it  will  take  me  about  10  minutes 
to  open  and  about  20  minutes  to  close. 

The  Court:     Is  a  half-hour  satisfactory  to  you? 

Mr.   Brewer :     That  is  satisfactory. 

The  Court:  All  right,  half  an  hour  on  both  sides. 
That  will  be  perfectly  satisfactory,  gentlemen,  and  it  is 
going  to  relieve  you  of  your  payment  for  the  jury's  lunch 
because  I     [177]     won't  instruct  them  until  after  lunch. 

Mr.  Lillie:     Oh,  thank  you  very  much. 
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Shall  we  give  the  oral  argument  until  12:30,  then? 

The  Court:  No,  we  cannot  do  that  because  the  jury 
always   have   engagements   at    12:00   o'clock,   gentlemen. 

Mr.   Lillie:     Well,  shall  we  open  our  arguments? 

The   Court:     Yes. 

Mr.  Lillie:  I  will  take  10  minutes  and  then  split  the 
argument.     Is  that  all  right,  your  Honor? 

The  Court:  Yes.  You  may  take  all  of  your  30 
minutes  in  opening  or  all  of  it  in  closing,  or  you  can 
split  it  any  way  you  want  to. 

Mr.  Lillie:     Thank  you,  your  Honor. 

The   Court:     All   right. 

(The  jury  returned  to  the  court  room  at  11:28  o'clock 
a.  m.) 

The  Court:  Mr.  Cross,  will  you  please  keep  time  and 
give  counsel  on  both  sides  a  three-minute  warning? 

The  Clerk:  Yes,  your  Honor.  Do  you  want  10 
minutes  ? 

Mr.  Lillie:     To  open,  yes. 

The  Court:  Let  the  record  show  that  the  jury  are 
present  and  counsel  are  in  court  for  the  plaintiff  and  the 
defendants. 

We  have  agreed  on  an  argument  of  half  an  hour  on 
each  side.  The  government  will  open,  having  the  burden 
of  proof,  and  the  government  may  use  all  or  any  part 
of  the  30  minutes  [178]  in  opening  and  whatever  re- 
mains they  can  use  in  closing.  The  defendants  will 
speak  between  the  opening  and  closing  statements  of  the 
government  and  may  use  all  of  30  minutes  or  any  part 
of  30  minutes. 

I  recognize  the  government. 
(Argument.)       [179] 
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Court's   Instructions   to  the  Jury 

The  Court:  Ladies  and  gentlemen  of  the  jury,  it  be- 
comes my  duty  as  judge  to  instruct  you  in  the  law  that 
applies  to  this  case,  and  it  is  your  duty  as  judges  to 
follow  the  law  as  I  shall  state  it  to  you. 

On  the  other  hand,  it  is  your  exclusive  province  to  de- 
termine the  facts  in  the  case  and  to  consider  the  evidence 
for  that  purpose. 

On  the  11th  day  of  December,  1946,  there  was  filed 
in  this  court,  in  the  District  Court  of  the  United  States, 
in  and  for  the  Southern  District  of  California,  Central 
Division,  an  action  wherein  the  United  States  of  America 
is  the  plaintiff  against  the  Douglas  Aircraft  Co.,  Inc., 
a  corporation,  and  Thomas  W.  Scott,  defendants.  The 
case  is  No.  6074. 

The  issues  are  not  difficult  in  the  case.  They  are 
simple.  I  have  read  to  you  the  complaint  of  the  govern- 
ment and  the  answer  of  the  defendants.  I  feel  it  is  not 
necessary  to  read  again  the  complaint  and  the  answer 
unless  counsel  for  the  government  or  the  defendants  de- 
sire the  complaint  and  answer  to  be  read. 

Government  ? 

Mr.    Lillie:      No,    your    Honor. 

Mr.  Brewer :     No,  your  Honor : 

The  Court:  In  every  civil  action,  as  in  this  one,  the 
burden  is  on  the  plaintiff  to  prove  his  or  her  case  by  a 
preponderance  [180]  of  the  evidence,  and  the  defend- 
ant must  prove  by  a  preponderance  of  the  evidence  its 
affirmative  defenses. 

General  human  experience  justifies  the  inference  that 
when  one  looks  in  the  direction  of  an  object  clearly  vis- 
ible,  he   sees   it.     When   there   is  evidence   to   the  effect 
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that  one  did  look  but  did  not  see  that  which  was  in 
plain  sight,  it  follows  that  that  person  was  negligently 
inattentive. 

The  proximate  cause  of  an  injury  is  that  cause  which, 
in  natural  and  continuous  sequence,  unbroken  by  any  ef- 
ficient intervening  cause,  produces  the  injury  without 
which  the  result  would  not  have  occurred.  It  is  the  ef- 
ficient cause,  the  one  that  necessarily  sets  in  operation 
the  factors  that  accomplishes  the  injury.  It  may  operate 
directly  or  through  intermediate  agencies  or  through 
conditions  created  by   such   agencies. 

The  issues  to  be  determined  in  this  case  are  these: 

First,   Were   the  defendants   negligent? 

If  your  answer  to  that  question  is  in  the  negative, 
you  will  return  a  verdict  for  the  defendants.  If  your 
answer  is  in  the  affirmative,  you  have  a  second  choice  to 
determine,   namely: 

Was  that  negligence  a  proximate  cause  of  the  damage 
to   the  plaintiff. 

If  you  answer  that  question  in  the  negative,  plaintiff 
is  not  entitled  to  recover;  but  if  you  answer  it  in  the 
affirmative,  [181]  you  then  must  find  on  a  third 
question : 

Was  the  plaintiff  or  any  of  its  agents,  servants  or  em- 
ployees  negligent  ? 

If  you  find  that  they,  the  said  agents,  servants  or  em- 
ployees of  the  plaintiff,  were  not  negligent,  after  having 
found  in  plaintiff's  favor  on  the  other  two  issues,  you 
must  fix  the  amount  of  plaintiff's  damages  and  return  the 
verdict  in  its  favor. 
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If,  however,  you  find  that  the  plaintiff,  the  United 
States  of  America,  or  its  agents,  servants  or  employees, 
or  either  of  them,  were  negligent  then  you  must  deter- 
mine a  fourth  issue,  namely: 

Did  that  negligence  contribute  in  any  degree  as  the 
proximate  cause   of  the  accident? 

If  you  find  that  it  did,  your  verdict  must  be  for  the 
defendants.  But  if  you  find  that  it  did  not  and  you  pre- 
viously have  found  that  there  was  negligence  on  defend- 
ants' part  which  proximately  caused  plaintifif's  damage, 
you  then  must  fix  the  amount  of  plaintifif's  damages  and 
return  a  verdict  in  its  favor. 

As  indicated  in  these  instructions,  you  should  first  de- 
termine the  question  of  liability  before  you  undertake  to 
fix  an  amount  that  would  compensate  for  damages  found 
to  have  been  sufifered. 

The  burden  is  upon  the  plaintiff  to  prove  by  a  pre- 
ponderance [182]  of  the  evidence  that  the  defendants 
were  negligent  and  that  such  negligence  was  the  prox- 
imate cause  of  the  damage  to  the  plaintiff. 

If  the  plaintiff  has  not  fulfilled  this  burden,  the  de- 
fendants are  entitled  to  your  verdict  and  you  need  not 
consider  the  issue  of  contributory  negligence. 

If,  however,  plaintiff  has  fulfilled  this  burden  as 
against  the  defendants,  it  is  entitled  to  recover  unless  the 
defense  of  contributory  negligence  has  been  established 
under  the  court's  instructions. 

To  establish  this  defense,  the  burden  is  upon  the  de- 
fendants to  prove  by  a  preponderance  of  evidence  that 
the  plaintiff  through  its  agents,  servants  or  employees 
was   negligent   and   that   such   negligence   contributed   in 
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some  degree  as  a  proximate  cause  of  the  injury.  If 
this  burden  has  been  fulfilled,  the  defendants  are  entitled 
to  your  verdict.  If  not  fulfilled,  your  decision  on  this 
issue  of  contributory  negligence  must  be  in  plaintifif's 
favor. 

The  mere  fact  that  an  accident  happened,  considered 
alone,  does  not  support  an  inference  that  some  party,  or 
any  party,  to  this  action  was  negligent. 

The  law  does  not  permit  you  to  guess  or  to  speculate 
as  to  the  cause  of  the  accident  in  question.  If  the  evi- 
dence is  equally  balanced  on  the  issues  of  negligence  or 
proximate  cause  so  that  it  does  not  preponderate  in  favor 
of  the  party  [183]  making  the  charge,  then  the  party 
making  that  charge  has  failed  to  fulfill  its  burden  of  proof. 
To  put  the  matter  in  another  way,  if  after  considering 
all  the  evidence  you  should  find  that  it  is  just  as  probable 
that  either  of  the  defendants  were  not  negligent  or  if 
they  were  their  negligence  was  not  a  proximate  cause  of 
the  accident,  as  it  is  that  some  negligence  on  their  part 
was  such  a  cause,  then  a  case  against  the  defendants  has 
not  been  established. 

By  the  same  principle,  it  follows  that  if  you  should  find 
that  it  is  just  as  probable  that  plaintiff  through  its  agents, 
servants  or  employees,  was  free  from  negligence,  or  even 
if  negligent,  that  such  negligence  did  not  contribute  as 
a  proximate  cause  of  the  damage,  as  it  is  that  negli- 
gence on  the  part  of  the  plaintiff's  agents,  servants  or 
employees  did  contribute  as  a  proximate  cause,  then  the 
defense  of  contributory  negligence  has  not  been  estab- 
lished. 

In  determining  whether  negligence  or  proximate  cause 
or   contributory   negligence   has   been   proved    by    a   pre- 
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ponderance  of  evidence,  you  should  consider  all  the  evi- 
dence bearing  either  way  upon  the  question,  regardless 
of  who  produced  it.  A  party  is  entitled  to  the  same 
benefit  from  evidence  that  favor  its  cause  or  defense 
when  produced  by  its  adversary  as  when  produced  by 
itself.  Thus  if  evidence  presented  by  the  plaintiff  itself 
should  support  a  finding  that  it  was  guilty  of  contribu- 
tory negligence,  that  finding  would  be  adequately  [184] 
supported,  even  if  the  defendant  produced  no  additional 
evidence  to  the  same  effect.  In  like  manner,  the  defen- 
dants' own  evidence  may  show  and  support  a  finding  of 
negligence  on  their   part. 

In  law  we  recognize  what  is  termed  an  unavoidable  or 
inevitable  accident.  These  terms  do  not  mean  literally 
that  it  was  not  possible  for  such  an  accident  to  be  avoided. 
This  simply  denotes  an  accident  that  occurred  without 
having  been  proximately  caused  by  negligence.  Even  if 
such  an  accident  could  have  been  avoided  by  the  exercise 
of  exceptional  foresight,  skill  or  caution,  still  no  one  may 
be  held  liable  for  injuries  resulting  from  it. 

The  law  forbids  you  to  attempt  to  classify  negligence 
into  degrees  or  grades  or  kinds,  or  to  compare  one  in- 
stance of  negligence  with  another  and  judge  which  is 
more  deserving  of  proof  or  excuse.  If  you  should  find 
that  there  was  negligent  conduct  on  the  part  of  more  than 
one  party,  you  are  not  to  attempt  to  determine  which 
was  guilty  of  the  greater  negligence,  with  a  view  to 
delivering  a  verdict  in  favor  of,  or  to  favor  in  any  way, 
the  party  whose  conduct  was  the  less  reprehensible. 

If  you  find  that  any  party  to  this  action  was,  or  all 
were,  negligent,  you  will  follow  the  court's  instructions, 
in  determining  whether  or  not  liability  should  attach 
and  do  so  without  regard  to  how  you  might  grade  or 
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compare  the  [185]  negligence  involved  if  permitted  to 
do  so. 

A  person  who,  himself,  is  exercising  ordinary  care 
has  a  right  to  assume  that  others,  too,  will  perform  their 
duty  under  the  law,  and  he  has  a  further  right  to  rely 
and  act  on  that  assumption.  Thus  it  is  not  negligence 
for  such  a  person  to  fail  to  anticipate  injury  which  can 
come  to  him  only  from  a  violation  of  law  or  duty  by 
another.  However,  an  exception  should  be  noted:  the 
rights  just  defined  do  not  exist  w^hen  it  is  reasonably  ap- 
parent to  one,  or  in  the  exercise  of  ordinary  care  would 
be  apparent  to  him,  that  another  is  not  going  to  perform 
his  duty.  One  is  not  justified  in  ignoring  obvious  danger 
although  it  is  created  by  another's  misconduct,  nor  is  he 
ever  excused  from  exercising  ordinary  care. 

You  are  instructed  that  the  United  States  of  America 
being  a  governmental  body  can  only  act  through  its 
agents,  servants  and  employees.  Therefore,  if  you  find 
in  this  case  that  some  agent,  servant  or  employee  of  the 
United  States  acting  within  the  scope  and  purpose  of 
his  employment  was  negligent  and  if  you  further  find 
that  such  negligence  upon  the  part  of  such  agent,  servant 
or  employee,  if  any,  was  a  proximate  cause  of  the  dam- 
ages claimed  by  the  plaintiff.  United  States  of  America, 
then  I  instruct  you  that  you  shall  find  a  verdict  for  the 
defendants. 

The  defendant  Douglas  Aircraft  Company,  Inc.,  is  a 
corporation  and  as  such  can  only  act  through  its  officers 
or  [186]  employees,  who  are  its  agents.  The  acts  or 
omissions  of  an  agent,  done  within  the  scope  of  his 
authority,  are.  in  contemplation  of  law,  the  acts  and 
omissions  respectively  of  the  corporation  whose  agent 
he  is. 
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Contributory  negligence  is  negligence  upon  the  part  of 
the  party  claiming  damages  or  its  agents  acting  within 
the  scope  of  their  authority  which,  cooperating  in  some 
degree  with  the  negligence  of  another,  helps  in  proximately 
causing  the  damage  of  which  the  former  thereafter  com- 
plains. 

If  adhering  to  the  court's  instructions  you  should  find 
the  plaintiff  is  entitled  to  a  verdict  against  defendants  it 
then  will  be  your  duty  to  award  plaintiff  such  amount  of 
damage  as  will  compensate  him  reasonably  for  all  detri- 
ment suffered  by  him  and  of  which  defendants'  negligence 
as  found  by  you  was  a  proximate  cause  whether  such 
detriment  could  have  been  anticipated  or  not. 

The  amount  of  damages  alleged  in  the  complaint  for 
the  repair  of  the  airplane  is  $10,590.55.  This  allegation 
is  merely  a  claim.  However,  if  you  find  from  the  evi- 
dence that  the  sum  of  $10,590.55  is  a  reasonable  value 
of  the  necessary  expense  for  the  repair  of  said  airplane, 
then  such  is  the  measure  of  damages. 

The  term  "preponderance  of  the  evidence"  is  not  a 
mere  figure  of  speech,  nor  is  to  be  lightly  looked  upon 
by  the  jury.  It  is  a  substantial  right  given  by  law  that 
you  cannot  [187]  render  a  verdict  against  a  defendant 
unless  the  plaintiff  has  established  his  or  her  case  by  a 
preponderance  of  the  evidence. 

Preponderance  of  the  evidence  means  the  greater 
weight  of  the  credible  evidence  as  you  find  it  to  be.  If 
in  your  final  estimate  the  evidence  is  equally  balanced  as 
between  the  plaintiff  and  the  defendants,  then  the  defen- 
dants are  entitled  to  your  verdict.  On  the  other  hand, 
any  preponderance  of  the  evidence  in  plaintiff's  favor, 
however  slight,  that  preponderance  requires  a  verdict 
against  the  defendants. 
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While  it  is  incumbent  upon  one  who  asserts  the  af- 
firmative of  an  issue,  thus  having  the  burden  of  proof  to 
prove  his  allegations  by  a  preponderance  of  the  evidence, 
this  rule  does  not  require  demonstration,  that  is,  such 
degree  of  proof  as,  excluding  possibility  of  error,  pro- 
duces absolute  certainty  because  such  proof  is  rarely 
possible. 

In  a  civil  action,  such  as  the  one  we  are  now  trying, 
it  is  proper  to  find  that  a  party  has  succeeded  in  carrying 
his  burden  of  proof  on  an  issue  of  fact  if  the  evidence 
favoring  his  side  of  the  question  is  more  convincing  than 
that  tending  to  support  the  contrary  side  and  if  it  causes 
the  jurors  to  believe  that  on  that  issue  the  probability  of 
truth   favors  that  party. 

You  are  the  sole  judges  of  the  credibility  and  the 
weight  which  is  to  be  given  to  the  different  witnesses  who 
have  testified     [188]     upon  this  trial. 

In  judging  of  the  credibility  of  witnesses  you  shall 
have  in  mind  the  law  that  a  witness  is  presumed  to  speak 
the  truth.  This  presumption,  however,  may  be  repelled 
by  contradictory  evidence,  by  the  manner  in  which  the 
witness  testifies,  by  the  character  of  his  testimony  or  by 
evidence. 

In  judging  the  credibility  of  the  witnesses  in  this  case 
you  may  believe  the  whole  or  any  part  of  the  evidence 
of  any  witness  or  may  disbelieve  the  whole  or  any  part 
of  it  as  may  be  dictated  by  your  judgment  as  reasonable 
men  and  women. 

You  should  carefully  scrutinize  the  testimony  given, 
and  in  so  doing  consider  all  of  the  circumstances  under 
which  any  witness  has  testified,  his  demeanor,  his  manner 
while  on  the  stand,  his  intelligence,  the  relation  which  he 


Douglas  Aircraft  Co.,  Inc.,  et  al.  169 

bears  to  the  parties  to  this  action,  the  manner  in  which 
he  might  be  affected  by  the  verdict  and  the  extent  to 
which  he  is  contradicted  or  corroborated  by  other  evi- 
dence, if  at  all,  and  every  matter  that  tends  reasonably 
to  shed  light  upon  his  credibility. 

You  are  not  bound  to  decide  in  conformity  with  the 
testimony  of  a  number  of  witnesses  which  does  not  pro- 
duce conviction  in  your  mind  as  against  the  declarations 
of  a  lesser  number  or  a  presumption  or  other  evidence 
which  appeals  to  your  mind  with  more  convincing  force. 
This  rule  of  law  does  not  mean  that  you  are  at  liberty 
to  disregard  the  testimony  of  [189]  the  greater  number 
of  witnesses  merely  from  caprice  or  prejudice  or  from  a 
desire  to  favor  one  side  as  against  the  other.  It  does 
mean  that  you  are  not  to  decide  an  issue  by  the  simple 
process  of  counting  the  number  of  witnesses  who  have 
testified  on  the  opposing  sides.  It  means  that  the  final 
test  is  not  in  the  relative  number  of  witnesses  but  in  the 
relative  convincing  force  of  the  evidence. 

The  testimony  of  one  witness  entitled  to  full  credit  is 
sufficient  for  the  proof  of  any  fact  and  would  justify  a 
verdict  in  accordance  with  such  testimony,  even  if  a  num- 
ber of  witnesses  have  testified  to  the  contrary,  if  from 
the  whole  case,  considering  the  credibility  of  the  witnesses 
and  after  weighing  the  various  factors  of  evidence,  the 
jury  should  believe  that  there  is  a  balance  of  prob- 
ability pointing  to  the  accuracy  and  honesty  of  the  one 
witness. 

A  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others;  that  is  to  say,  you  may  reject  the 
whole  testimony  of  a  witness  who  wilfully  has  testified 
falsely  as  to  a  material  point,  unless,  from  all  the  evi- 
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dence  you  shall  believe  that  the  probability  of  truth  favors 
his   testimony   in   other   particulars. 

Evidence  may  be  either  direct  or  indirect. 

Direct  evidence  is  that  which  proves  a  fact  in  dispute 
directly  without  an  inference  or  presumption  and  which 
in  itself,  if  true,  conclusively  establishes  the  fact.     [190] 

Indirect  evidence  is  that  which  tends  to  establish  a  fact 
in  dispute  by  proving  another  fact  which,  though  true, 
does  not  of  itself  conclusively  establish  the  fact  in  issue 
but  which  affords  an  inference  or  presumption  of  its 
existence. 

Indirect  evidence  is  of  two  kinds,  namely,  presump- 
tions and  inferences. 

A  presumption  is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts.  Unless  declared 
by  law  to  be  conclusive,  it  may  be  controverted  by  other 
evidence,  direct  or  indirect,  but  unless  so  controverted 
the  jury  is  bound  to  find  according  to  the  presumption. 

An  inference  is  a  deduction  which  the  reason  of  the 
jury  draws  from  the  facts  proved.  It  must  be  founded 
on  a  fact  or  facts  proved  and  be  such  a  deduction  from 
those  facts  as  is  warranted  by  a  consideration  of  the 
usual  propensities  or  passions  of  men,  the  particular  pro- 
pensities or  passions  of  the  person  whose  act  is  in  ques- 
tion, the  course  of  business  or  the  course  of  nature. 

The  word  "propensity,"  as  used  in  this  instruction, 
means  any  natural  or  habitual  inclination  or  tendency. 

You  shall  not  consider  as  evidence  any  statement  of 
counsel  made  during  the  trial,  unless  such  statement  was 
made  as  an  admission  or  stipulation  conceding  the  ex- 
istence of  a  fact  or  facts.  You  must  not  consider  for 
any  purpose  any  [191]  evidence  offered  and  rejected  or 
which  has  been   stricken   out   by   the   court.     Such  evi- 
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dence  is  to  be  treated  as  though  you  had  never  heard  it. 
You  are  to  decide  this  case  solely  upon  the  evidence  that 
has  been  admitted  by  the  court  and  the  inferences  that 
you  may  reasonably  draw  therefrom  and  such  presump- 
tions as  the  law  may  deduce  therefrom  as  directed  in 
my  instructions  and  in  accordance  with  the  law  as  I  state 
it  to  you. 

At  times  throughout  the  trial  the  court  has  been  called 
upon  to  pass  on  the  question  whether  or  not  certain  of- 
fered evidence  might  properly  be  admitted.  With  such 
rulings  and  the  reasons  for  them  you  are  not  to  be  con- 
cerned. Whether  offered  evidence  is  admissible  is  merely 
a  question  of  law,  and  from  a  ruling  on  such  a  question 
you  are  not  to  draw  any  inference  as  to  what  weight 
should  be  given  the  evidence  or  as  to  the  credibility  of  the 
witness. 

In  admitting  evidence  to  which  an  objection  is  made 
the  court  does  not  determine  what  weight  should  be 
given  to  such  evidence.  As  to  any  offer  of  evidence 
that  was  rejected  by  the  court,  you,  of  course,  must 
not  consider  the  same.  As  to  any  question  to  which 
an  objection  was  sustained,  you  must  conjecture  as  to 
what  the  answer  may  have  been  or  as  to  the  reason  for 
the  objection. 

In  judging  of  the  evidence  you  are  to  give  it  a  reason- 
able and  fair  construction  and  you  are  not  authorized 
because  of  any  [192]  feeling  of  sympathy  or  other 
bias  to  apply  a  strained  construction,  one  that  is  un- 
reasonable, in  order  to  justify  a  certain  verdict  when, 
were  it  not  for  such  feeling  or  bias,  you  would  reach  a 
contrary  conclusion. 

If  in  these  instructions  any  rule,  direction  or  idea  be 
stated  in  varying  ways,  no  emphasis  thereon  is  intended 
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by  me  and  none  should  be  inferred  by  you.  For  that 
reason  you  are  not  to  single  out  any  certain  sentence 
or  any  individual  point  or  instruction  and  ignore  the 
others;  but  you  are  to  consider  all  the  instructions  as 
a  whole  and  to  regard  each  in  the  light  of  all  the  others. 

You  are  instructed  that  if  the  judge  has  done  or  said 
anything  which  would  suggest  to  you  that  I  am  in  in- 
clined to  favor  the  claims  or  position  of  either  party;  you 
will  not  suffer  yourself  to  be  influenced  by  any  such  sug- 
gestion. 

While  the  Federal  Judges  are  permitted  to  comment 
upon  the  evidence,  I  have  not  done  so.  I  have  not  ex- 
pressed nor  intended  to  express,  nor  have  I  intimated  nor 
intended  to  intimate  any  opinion  as  to  what  witnesses 
are  or  are  not  worthy  of  credence,  what  facts  are  or  are 
not  established  or  what  inferences  should  be  drawn  from 
the  evidence  adduced. 

If  any  expression  of  mine  has  seemed  to  indicate  an 
opinion  relating  to  any  of  these  matters,  I  instruct  you 
to  disregard  it. 

You  must  weigh  and  consider  this  case  without  regard 
to  [193]  sympathy  or  prejudice  or  passion  for  or 
against  any  party  to  this  action. 

The  attitude  of  jurors  at  the  outset  of  their  delibera- 
tions is  a  matter  of  considerable  importance.  It  is  rarely 
productive  of  good  for  a  juror,  upon  entering  the  jury 
room,  to  make  an  emphatic  expression  of  his  opinion  on 
the  case  or  to  announce  a  determination  to  stand  for  a 
certain  verdict.  When  one  does  that  at  the  outset  his 
sense  of  pride  may  be  aroused,  and  he  may  hesitate  to 
recede  from  an  announced  position  if  and  when  shown 
that  it  is  fallacious. 
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Remember  that  you  are  not  partisans  or  advocates  in 
this  matter  but  you  are  judges.  The  final  test  of  the 
quahty  of  your  service  will  lie  in  the  verdict  which  you 
return  to  this  court  room  and  not  in  the  opinions  that 
any  of  you  hold  as  you  retire. 

Have  in  mind  that  you  will  make  a  definite  contribu- 
tion to  efficient  judicial  administration  if  you  arrive  at  a 
just  and  proper  verdict  in  this  case. 

To  that  end  the  court  would  remind  you  that  in  your 
deliberations  in  the  juryroom  there  can  be  no  triumph, 
excepting   the   assertation   and   declaration   of   the  truth. 

It  is  your  duty  as  jurors  to  consult  with  one  another 
and  to  deliberate  with  a  view  to  reaching  an  agreement 
if  you  can  do  so  without  violence  to  your  individual 
judgment. 

To  each  of  you  I  would  say  that  you  must  decide  the 
case  [194]  for  yourself  but  should  do  so  only  after 
a  consideration  of  the  case  with  your  fellow  jurors.  And 
you  should  not  hesitate  to  change  an  opinion  when  con- 
vinced that  it  is  erroneous.  However,  you  should  not 
be  influenced  to  vote  in  any  way  on  any  question  sub- 
mitted to  you  by  the  single  fact  that  a  majority  of  the 
jurors,  or  any  of  them,  favor  such  a  decision.  In  other 
words,  you  should  not  surrender  your  honest  convictions 
concerning  the  efifect  or  weight  of  evidence  for  the  mere 
purpose  of  returning  a  verdict  or  solely  because  of  the 
opinion   of   the   other   jurors. 

Upon  retiring  to  the  juryroom  you  will  select  one  of 
your  number  to  act  as  foreman  who  will  preside  over 
your  deliberations  and  who  will  sign  the  verdict  to  which 
you  agree. 

As  soon  as  all  of  you  shall  have  agreed  upon  a  unani- 
mous verdict,  you  shall  have  it  signed  and  dated  by  your 
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foreman,    and   you    shall    then   return   with    it    into    this 
court    room. 

Two  forms  of  verdict  will  be  handed  to  you: 

'In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,   Central  Division. 

"United  States  of  America,  plaintiff,  vs.  Douglas 
Aircraft  Co.,  a  corporation,  and  Thomas  W.  Scott,  de- 
fendants. 

"No.    6074-O'C. 

"We,  the  jury  in  the  above-entitled  cause,  find  the  is- 
sues  in  favor  of  the  defendants. 

"Dated:  Los  Angeles,  Cahfornia,  May  14,  1947.   [195] 


Foreman  of  the  Jury." 
The  other  form  of  verdict  is : 

"In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  Central  Division. 

"United  States  of  America,  plaintiff,  vs.  Douglas 
Aircraft  Co.,  a  corporation,  and  Thomas  W.  Scott,  de- 
fendants. 

"No.  6074-O'C. 

"Verdict  of  the  Jury. 

"We,  the  jury  in  the  above-entitled  cause,  find  the  is- 
sues in  favor  of  the  plaintiff,  and  asses  its  damages  in 
the  sum  of  $ . 

"Dated:   Los  Angeles,   California,   May   14,   1947. 


Foreman  of  the  Jury." 
Swear  the  bailiffs. 

Mr.  Brewer:     Your  Honor,  may  I  address  the  court  a 
moment  ? 
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The  Court:     Yes. 

Mr.  Brewer:  I  was  keeping  track  of  these  instruc- 
tions. I  may  be  wrong,  but  it  seems  through  some  in- 
advertence that  Nos.  13,  14,  15  and  16  were  not  read. 

The  Court:  Thank  you  very  much.  I  shall  examine 
them. 

(Brief  pause  in  the  proceedings.) 

The  Court:  Out  of  an  abundance  of  caution  I  shall 
read      [196] 

Negligence  is  the  doing  of  some  act  which  a  reason- 
ably prudent  person  would  not  do,  or  the  failure  to  do 
something  which  a  reasonably  prudent  person  would  do, 
actuated  by  those  considerations  which  ordinarily  reg- 
ulate the  conduct  of  human  affairs.  It  is  the  failure  to 
use  ordinary  care  in  the  management  of  one's  property 
or  person. 

Negligence  is  not  an  absolute  term  but  a  relative  one. 
By  this  we  mean  that  in  deciding  whether  there  was  neg- 
ligence in  a  given  case,  the  conduct  in  question  must  be 
considered  in  the  light  of  all  the  surrounding  circum- 
stances, as  shown  by  the  evidence. 

This  rule  rests  on  the  self-evident  fact  that  a  reason- 
ably prudent  person  will  react  differently  to  different  cir- 
cumstances. Those  circumstances  enter  into,  and  in  a 
sense  are  a  part  of,  the  conduct  in  question.  An  act  neg- 
ligent under  one  set  of  conditions  might  not  be  so  under 
another.     Therefore,  we  ask: 

"What  conduct  might  reasonably  have  been  expected 
of  a  person  of  ordinary  prudence  under  the  same  cir- 
cumstances ?" 

Our  answer  to  that  question  gives  us  a  criterion  by 
which  to  determine  whether  or  not  the  evidence  before 
us   proves   negligence. 
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You  will  note  that  the  person  whose  conduct  we  set  up 
as  a  standard  is  not  the  extraordinarily  cautious  individ- 
ual, nor  the  exceptionally  skilfull  one,  but  a  person  of 
reasonable  [197]  and  ordinary  prudence.  While  ex- 
ceptional skill  is  to  be  admired  and  encouraged,  the  law 
does  not  demand  it  as  a  general  standard  of  conduct. 

Ordinary  care  is  not  care  which  persons  of  ordinary 
prudence  exercise  in  the  management  of  their  own  affairs 
in  order  to  avoid  injury  to  themselves  or  to  others. 

The  proximate  cause  of  an  injury  is  that  cause  which, 
in  natural  and  continuous  sequence,  if  unbroken  by  any 
efficient  intervening  cause,  produces  the  injury  and  with- 
out which  the  result  would  not  have  occurred.  It  is  the 
efficient  cause,  the  one  that  necessarily  sets  in  operation 
the  factors  that  accomplish  the  injury.  It  may  operate 
directly  or  through  intermediate  agencies  or  through 
conditions   created  by   such  agencies. 

Swear   the   bailiffs. 

(Whereupon,   the  bailiffs   were  duly   sworn.) 

(At  2:20  o'clock  p.  m.,  the  jury  retired  to  the  jury 
room  for  deliberation.) 

The  Court:  Will  the  attorneys  check  the  exhibits  now 
with  the  baihff? 

Court  is   in  recess. 
(Recess.) 

(Whereupon,  at  3:55  o'clock  p.  m.,  the  jury  returned 
to  the  court  room.) 

The  Court:     May  I  have  the  file,  Mr.  Cross?     [198] 
The  Clerk:     Yes,  your  Honor. 

The  Court:  I  shall  read  again  the  instruction  with 
reference  to  damages. 
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The  question  of  the  jury  is  that  ''if  the  decision  is  in 
favor  of  the  plaintiff,  has  the  jury  the  authority  to  fix 
the  amount  of  damages." 

That  is  your  exclusive  province,  ladies  and  gentlemen, 
to  fix  the  measure  of  damages  if  you  find  for  the  plaintiff. 

The  second  question:  "if  the  jury  decides  that  the 
evidence  shows  contributory  negligence  on  the  part  of  the 
plaintiff,  in  whose  favor  should  the  verdict  be  rendered 
according  to  the  judge's  instructions?" 

The  court's  answer  to  that  is  that  if  you  find  that  there 
was  contributory  negligence  on  the  part  of  the  plaintiff, 
the  judgment  then  would  be  for  the  defendants. 

You  may  retire  and  consider  further  your  verdict. 

(Whereupon,  at  4:00  o'clock  p.  m.  the  jury  retired 
from  the  court  room.) 

Mr.  Lillie:  If  the  court  please,  it  might  well  be  that 
the  actual  amount  that  was  expended,  if  that  was  a  rea- 
sonable amount,  the  figure — I  imagine  that  was  the  prob- 
lem in  their  mind. 

The  Court:  Yes.  Well,  I  gave  them  the  instructions 
and  gave  them  the  amount. 

Mr.  Lillie:    Originally.     [199] 

The  Court:     Originally,  yes. 

Mr.  Lillie:  I  do  not  imagine  they  have  any  recollec- 
tion as  to  the  amount,  and  that  was  what  the  requested 
instruction   was   for. 

The  Court:     Well,  the  only  question  they  asked  was  if 
they  had  the  right  to  fix  the  amount. 
'Mr.  Lillie:     Oh,  I  see. 
The  Court:     So  I  said,  "Yes." 
Mr.  Lillie:     I  see.     Thank  you. 
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The  Court:     Here  it  is: 

"If  the  decision  is  in  favor  of  the  plaintiff,  has  the 
jury  the  authority  to  fix  the  amount  of  damages?" 

Mr.  Lillie:  I  beg  your  pardon.  I  didn't  understand 
that. 

The  Court:  So  you  can  both  get  consolation  and 
neither  can  get  consolation  under  that. 

Court  is  in  recess. 

(Recess.) 

(Whereupon,  at  4:50  o'clock  p.  m.  the  jury  returned 
to   the  court  room.) 

The  Court:  Ladies  and  gentlemen  of  the  jury,  have 
you  arrived  at  a  verdict? 

Juror  Charles  T.  Pike  (Foreman  of  the  Jury) :  Yes, 
we   have,    your    Honor. 

The  Court:  Will  you  please  hand  it  to  the  bai- 
liff?    [200] 

(Brief  pause  in  the  proceedings.) 

The  Court:     The  clerk  will  read  the  verdict. 

The  Clerk  (Reading):  "In  the  District  Court  of  the 
United  States,  in  and  for  the  Southern  District  of  Cali- 
fornia,   Central   Division. 

"United  States  of  America,  plaintiff,  vs.  Douglas  Air- 
craft Company,  Inc.,  a  corporation,  and  Thomas  W. 
Scott,  defendants. 

"No.   6074-O'C   Civil 

"Verdict  of  the  jury. 

"We,  the  jury  in  the  above-entitled  cause,  find  the  is- 
sues in  favor  of  the  defendants. 

"Dated  Los  Angeles,  California,  May  14,  1947. 
"Signed:     Chas.  T.  Pike,  Foreman  of  the  Jury." 
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The  Court:     Does  either  side  wish  the  jury  polled? 
Mr.  Lillie :     No,  your  Honor. 
Mr.  Brewer:     No,  your  Honor. 

The  Court:  Ladies  and  gentlemen,  you  will  be  excused 
until  further  notified  by  the  clerk  to  report  for  further 
duty.     Thank  you. 

(Whereupon,  at  4:53  o'clock  p,  m.  the  jury  was  ex- 
cused and  the  hearing  in  the  above-entitled  matter 
closed.) 

[Endorsed] :  Filed  Oct.  13,  1947.  Edmund  L.  Smith, 
Clerk.  [201] 


[Endorsed]:  No.  11759.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Douglas  Aircraft  Co.,  Inc.,  a 
corporation  and  Thomas  W.  Scott,  Appellees.  Transcript 
of  Record.  Upon  Appeal  From  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Central  Division. 

Filed  October  16,  1947. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11759 
UNITED  STATES  OF  AMERICA, 


Appellant, 


vs. 


DOUGLAS  AIRCRAFT  CO.,  INC.,  a  corporation,  and 
THOMAS  W.  SCOTT, 

Appellees. 

STATEMENT   OF   POINTS   UPON   WHICH 
APPELLANT  INTENDS  TO  RELY 

Points  upon  which  appellant  intends  to  rely  on  the 
appeal  are  as  follows: 

1.  The  Court  erred  in  not  granting  plaintiff's  motion 
for  a  directed  verdict  at  the  conclusion  of  the  trial. 

2.  The  Court  erred  in  not  finding  as  a  matter  of  law 
that  the  plaintiff's  acts  did  not  constitute  contributory 
negligence. 

3.  The  Court  erred  in  not  finding  as  a  matter  of  law 
that  the  proximate  cause  of  plaintiff's  damage  was  the 
negligence  of  the  defendants. 

4.  The  Court  erred  in  permitting  the  cause  to  go  to 
the  jury. 

5.  The  Court  erred  in  not  granting  plaintiff's  motion 
for  judgment  or  a  new  trial. 
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6.     The  evidence   does   not  sustain  the  verdict  of   the 
jury. 

JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 
Assistant  U.  S.  Attorney 
Chief,  Civil  Division 
CAMERON    L.    LILLIE 
Assistant  U.  S.  Attorney 
Attorney  for  Appellant 

[Affidavit  of  Service  by  Mail] 

[Endorsed]  :     Filed  Oct   16,   1947.     Paul  P.   O'Brien, 
Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  APPLICATION  TO 
BE  RELIEVED  FROM  PRINTING  AND  RE- 
PRODUCING EXHIBITS 

State  of  California 

County  of  Los  Angeles — ss. 

Cameron  L.  Lillie,  Assistant  United  States  Attorney, 
being  first  duly  sworn,  deposes  and  says: 

That  as  part  of  the  records  in  the  above-entitled  case 
there  are  as  exhibits  one  large  map  and  47  photographs; 

That  due  to  the  size  of  the  map  and  the  large  number 
of  photographs  which  compose  both  the  plaintiff's  and 
the  defendants'  exhibits  your  affiant  believes  that  said 
exhibits  are  not  of  printable  type,  for  the  reason  that  all 
of  the  exhibits  are  photographs  except  for  the  one  large 
map  and  that  the  original  photographs  would  be  of  more 
assistance  to  the   Court  than  an  attempted  reproduction 
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of  said  photographs  printed  on  transcript  paper.  In  addi- 
tion thereto,  that  said  exhibits  are  very  voluminous  and 
the  cost  of  said  reproduction  would  be  excessive. 

Your  affiant  therefore  requests  this  Honorable  Court 
to  be  relieved  from  having  said  exhibits  printed  and  re- 
produced in  the  transcript  and  for  the  Court  to  consider 
said  exhibits  in  their  original  form. 

CAMERON  L.  LILLIE 
Assistant  United  States  Attorney 

Subscribed  and  sworn  to  before  me  this  15th  day  of 
October,  1947. 

(Seal)  EDMUND  L.  SMITH 

Clerk  of  the  District  Court,  Southern  District  of 
California 

By  Edw.  F.  Drew 

Deputy 


[Title  of  Circuit  Court  of  Appeals  and  Cause] 

ORDER 

Upon  reading  the  affidavit  of  Cameron  L.  Lillie,  As- 
sistant United  States  Attorney,  and  good  cause  appearing 
therefor 

It  Is  Ordered  that  the  appellant  be  relieved  from  hav- 
ing the  exhibits  printed  and  reproduced  in  the  transcript 
and  that  said  exhibits  will  be  considered  by  said  court  in 
their  original  form  without  reproduction. 

Dated:    Oct.  16,  1947. 

WILLIAM  DENMAN 

Judge,  Circuit  Court  of  Appeals 

[Endorsed]  :  Filed  Oct.  17,  1947.  Paul  P.  O'Brien, 
Clerk. 
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Douglas  Aircraft  Co.,  Inc.,  a  corporation,  and  Thomas 
W.  Scott, 
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APPELLANT'S  OPENING  BRIEF. 


Jurisdictional  Statement. 

This  action  was  brought  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  CaHfornia, 
pursuant  to  the  provisions  of  Section  24  of  the  Judicial 
Code,  Title  28,  U.  S.  C,  Section  41(1)  (2).  Judgment 
was  entered  therein  May  14,  1947.  Notice  of  appeal  was 
filed  on  August  8,  1947.  The  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  has  jurisdiction  under 
Section  28  of  the  Judicial  Code  (Title  28,  U.  S.  C,  Sec. 
225). 

Statement  of  the  Case. 

This  is  an  appeal  from  a  jury  verdict  in  favor  of  the 
defendant  in  an  action  for  damages  brought  by  the  United 
States  Government.  It  prays  for  the  sum  of  $10,590.55 
damages  to  a  Government-owned  airplane  as  a  result  of 
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a  collision  occurring  with  an  airplane  owned  and  operated 
by  the  defendants.  The  accident  occurred  at  the  Los 
Angeles  Municipal  Airport  on  November  11,  1943,  at  2 
o'clock  in  the  afternoon,  with  visibility  unlimited. 

Defendants  in  their  answ^er  deny  any  liability  on  their 
part  and  allege  negligence  on  the  part  of  the  plaintiff  in 
parking  the  Government's  plane  on  the  diagonal  runway 
and,  further,  negligence  on  the  part  of  the  control  officers 
at  the  air  traffic  control  tower  in  directing  defendant  to 
proceed  without  warning  of  the  parked  plane.  They  fur- 
ther allege  that  the  plaintiff's  negligence  did  proximately 
cause   and   contribute   to   the   accident. 

Statement  of  Facts. 

It  is  the  plaintiff's  contention  that  there  was  no  dispute 
in  the  facts  introduced  in  evidence. 

Witnesses  for  the  Government  and  defendants  alike 
testified  as  follows: 

That  on  November  11,  1943,  at  the  Los  Angeles  Mu- 
nicipal Airport,  Los  Angeles,  California,  on  a  diagonal 
runway,  a  collision  occurred  between  a  P-51  airplane, 
having  a  37-foot  wing  spread,  owned  and  operated  by  the 
plaintiff,  and  a  S.B.D.  airplane,  having  a  42-foot  wing 
spread,  owned  and  operated  by  the  defendants,  whereby 
damage  in  the  sum  of  $10,589.61  occurred  to  the  plain- 
tiff's plane. 

The  Los  Angeles  Municipal  Airport  consists  of  two 
main  runways  which  are  300  feet  wide,  macadamized 
strips  running  the  length  of  the  field,  parallel  to  each 
other  but  separated  by  a  clear  plot  of  ground.  Diagonally, 
from  the  four  corners  of  the  field  150  feet  wide,  macad- 
amized runways  bisect  the  main  runways. 
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The  Los  Angeles  Municipal  Airport,  at  the  time  of  the 
accident,  was  managed  by  employees  of  the  City  of  Los 
Angeles.  The  United  States  Government  was  a  tenant 
of  the  City  of  Los  Angeles,  as  were  many  others,  includ- 
ing the  Civil  Aeronautics  Authority,  an  agency  of  the 
Government,  whose  employees  operated  the  air  traffic 
control  tower. 

A.  W.  Pitcairn,  the  operator  of  the  plaintiff's  P-51 
airplane,  was  employed  by  the  North  American  Aviation 
Company  as  an  experienced  pilot,  authorized  to  make  test 
flights  for  the  Government. 

On  November  11,  1943,  the  day  of  the  accident,  Pit- 
cairn, since  deceased,  was  assigned  to  make  a  test  flight 
for  the  Government  to  determine  the  air  flow  character- 
istics of  the  coolant  scoop  of  the  P-51  aircraft  (the  one 
involved). 

In  accordance  with  custom,  practice,  and  usage  at  the 
Los  Angeles  Municipal  Airport,  the  air  traffic  control 
tower  was  informed  that  said  test  was  to  be  made.  It 
was  the  custom,  practice  and  usage  that  in  this  type  of 
test  the  plane  to  be  tested  would  be  towed  to  its  starting 
point  rather  than  taxied  under  its  own  power  because  dust 
blown  by  the  propeller  upon  taxiing  the  plane  would  be 
thrown  into  the  scoop,  which  would  close  up  the  rake 
openings,  thereby  nullifying  the  test.  This  was  true  also 
upon  landing,  and  to  prevent  this  happening  when  the 
plane  wheels  touched  the  ground  the  pilot  would  cut  the 
motor  and  coast  down  the  main  runway  to  the  intersec- 
tion of  the  diagonal  runway,  turn  down  the  diagonal  run- 
way and  park  as  close  to  the  edge  as  possible,  requesting 
the  control  tower  for  the  tow  tractor  to  come  out  and 
tow  the  plane. 


The  plaintiff's  P-51  aircraft  was  towed  by  a  tractor  out 
onto  the  landing  strip,  whereupon  it  took  off  for  its  test 
flight.  The  P-51,  on  its  return  to  the  field,  landed,  with 
permission  of  the  air  traffic  control  tower,  on  the  main 
runway,  25-L,  which  was  to  the  left  running  parallel  to 
the  main  runway,  25-R.  The  pilot  immediately  cut  off 
the  motor,  coasting  down  the  runway  to  the  intersection 
of  the  diagonal  runway  where  the  plane  turned  to  the  left 
and  parked  on  the  right  side  of  the  diagonal  runway  with 
its  wheels  on  the  edge  of  the  macadam,  its  right  wing  ex- 
tending over  and  beyond  the  macadam  onto  the  unpaved 
portion  of  the  airport.  The  diagonal  runway  being  150 
feet  in  width,  the  P-51  airplane  so  parked  left  better  than 
a  120- foot  passage  for  other  planes  to  taxi  on  the  diag- 
onal runway.  Pitcairn,  the  pilot,  immediately  contacted 
the  air  traffic  control  tower  by  radio,  requesting  a  tractor 
to  tow  the  P-51  onto  the  ramp. 

Thomas  W.  Scott,  one  of  the  defendants,  was  operating 
a  Douglas  S.B.D.  airplane  which  collided  with  the  P-51. 
He  was  employed  by  Douglas  Aircraft  Company  to  con- 
duct regular  production  tests  on  S.B.D.  airplanes  and  had 
been  conducting  a  number  of  such  tests  at  the  time  of  the 
collision. 

While  still  in  the  air,  operators  in  the  air  traffic  control 
tower  gave  Scott  permission  to  land  his  S.B.D.  plane  and, 
pursuant  thereto,  he  landed  the  S.B.D.  plane  on  runway 
25-R,  coasting  down  to  the  diagonal  runway,  then  turning 
left  into  said  diagonal  runway  until  he  approached  the 
opening  of  the  intersection  where  the  diagonal  runway 
crossed  the  main  runway,  25-L.  Scott  then  held  his  po- 
sition there  and  watched  a  plane  take  off  on  the  main 
runway,  25-L.  The  control  tower  then  gave  him  per- 
mission   to   cross    the    main    runway.      Scott    taxied    the 
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S.B.D.  airplane  across  the  main  runway,  25-L,  in  a  hurry, 
and  upon  entering  the  diagonal  runway  on  the  other  side 
of  the  main  runway  he  started  S-ing  (essing)  his  plane. 
Completing  the  first  turn,  he  collided  with  the  P-51  parked 
on  the  edge  of  the  runway.  Scott  testified  he  S-ed  (essed) 
so  he  could  see  in  front  of  his  plane.  He  could  not  re- 
member if  he  looked  all  the  way  down  the  diagonal  run- 
way but  knew  he  could  see  all  the  way  down;  that  he 
definitely  did  look  down  the  diagonal  runway  after  stop- 
ping at  the  intersection  of  the  main  runway,  25-L,  and 
the  diagonal  runway;  when  he  S-ed  (essed)  down  the 
diagonal  runway  before  the  collision  he  did  not  look  di- 
rectly in  front  of  him  although  he  S-ed  (essed)  his  plane 
right  and  left  in  order  to  get  a  clear,  unobstructed  view 
of  the  diagonal  runway;  that  he  looked  ahead  of  him  but 
did  not  see  the  plaintiff's  P-51  airplane  until  he  ran  into 
it;  that  it  was  a  clear  day;  that  there  was  a  120-foot 
clearance  on  the  side  of  plaintiff's  plane,  and  even  with 
the  propeller  revolving,  you  can  see  that  area;  and  that 
he  had  good  visibility  in  front  and  made  15-degree  angles 
from  center  in  S-ing   (essing). 

The  fact  that  the  defendant  looked  and  did  not  see 
plaintiff's  P-51  is  borne  out  by  his  own  testimony  and 
conversation  with  Pitcairn  at  the  scene  of  the  accident 
and  the  fact  that  the  brakes  were  applied  by  Scott  at  about 
the  time  of  the  impact. 

The  air  traffic  control  tower  operators  do  not  custo- 
marily warn  of  obstructions  in  runways  when  planes  are 
taxiing.     This  is  especially  true  where  the  obstruction  is 


in  plain  view.  Further,  at  the  time  of  the  accident  in 
question  heavy  air  traffic  ensued  and  at  all  times  and  un- 
der all  conditions  air  traffic  takes  precedence  over  field 
traffic.  There  are  no  field  rules  restricting  parking  on 
the  edge  of  the  diagonal  runways. 

Assignment  of  Errors. 
Points   upon   which   appellant   intends   to   rely   on   the 
appeal  are  as  follows: 

1.  The  Court  erred  in  not  granting  plaintiff's  motion 
for  a  directed  verdict  at  the  conclusion  of  the  trial. 

2.  The  Court  erred  in  not  finding  as  a  matter  of  law 
that  the  plaintiff's  acts  did  not  constitute  contributory 
negligence. 

3.  The  Court  erred  in  not  finding  as  a  matter  of  law 
that  the  proximate  cause  of  plaintiff's  damage  was  the 
negligence  of  the  defendants. 

4.  The  Court  erred  in  permitting  the  cause  to  go  to 
the  jury. 

5.  The  Court  erred  in  not  granting  plaintiff's  motion 
for  judgment  or  a  new  trial. 

6.  The  evidence  does  not  sustain  the  verdict  of  the 
jury. 

For  convenience  in  discussing  the  same,  these  six  as- 
signments of  error  will  be  divided  into  two  main  points. 

I.  The  Lower  Court  Erred  in  Denying  Plaintiff's  Mo- 
tion for  a  Directed  Verdict. 

IL  The  Evidence  Is  Insufficient  to  Sustain  the  Verdict 
of  the  Jury. 
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I. 

The  Lower  Court  Erred  in  Denying  Plaintiff's  Motion 
for  a   Directed  Verdict. 

It  is  the  Government's  contention  that  the  evidence  is 
undisputed  and  should  not  have  been  submitted  to  the 
jury  because  from  the  facts  only  one  inference  can  be 
drawn,  that  the  proximate  cause  of  the  damage  to  the 
Government  plane  was  the  negligence  of  Defendant  Pilot 
Scott  in  failing  to  look  where  he  was  going. 

Generally,  questions  of  negligence  in  actions  like  the 
present  are  for  the  jury,  under  proper  directions  as  to 
the  principles  of  law  by  which  they  are  controlled.  How- 
ever, it  is  well  settled  that  the  Court  may  withdraw  a  case 
from  the  jury  altogether  and  direct  a  verdict  for  the 
plaintiff  or  defendant,  as  the  one  or  the  other  may  be 
proper,  where  the  evidence  is  undisputed  or  is  of  such 
conclusive  character  that  the  Court  in  the  exercise  of  a 
sound  judicial  discretion  would  be  compelled  to  set  aside 
a  verdict  returned  in  opposition  to  it.  As  the  Court  said 
in  the  case  of  Brady  v.  Soitthern  Ry.  Co.  (320  U.  S.  476)  : 

"When  the  evidence  is  such  that  without  weighing 
the  credibility  of  the  witnesses  there  can  be  but  one 
reasonable  conclusion  as  to  the  verdict,  the  court 
should  determine  the  proceeding  by  non-suit,  directed 
verdict  or  otherwise  in  accordance  with  the  applicable 
practice  without  submission  to  the  jury,  or  by  judg- 
ment notwithstanding  the  verdict.  *  *  *" 

Galloway  v.  United  States,  319  U.  S.  372; 

Pence  v.  United  States,  316  U.  S.  332; 

Baltimore  &  Ohio  R.  Co.  v.  Groeger,  266  U.  S. 
521; 

Anderson  v.  Smith,  226  U.  S.  439; 

Coughran  v.  Bigelozv,  164  U.  S.  301 ; 

Gunning  v.  Cooky,  281  U.  S.  90. 


A.     The  Failure  of  the   Defendant  Pilot  in  Looking  and  Not 
Seeing  What  Was  in  Plain  Sight  Constituted  Negligence. 

"Negligence  is  the  omission  to  do  something  which 
a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  af- 
fairs, would  do,  or  doing  something  which  a  prudent 
and  reasonable  man  would  not  do,  with  reference  to 
the  situation  and  knowledge  of  the  parties  under  all 
the  attendant  circumstances." 

Stephenson  v.  Southern  Pacific  Co.,  102  Cal.  143 

Fouch  V.  Werner,  99  Cal.  App.  557;  279  Pac.  183 

Terrell  v.  Key  System,  69  Cal.  App.    (2d)   682 
159  P.   (2d)   704; 

Toschi  V.   Christian,   24   Cal.    (2d)    354;    149   P. 
(2d)   848; 

Parrot  v.  Wells  Fargo  &  Co.,  82  U.  S.  524; 

Bramley  v.  Dilworth,  274  Fed.  267. 

The  undisputed  evidence  discloses  that  the  Govern- 
ment's P-51  plane  at  the  time  of  the  collision  was  parked 
upon  a  taxi  strip  on  a  diagonal  runway;  the  diagonal 
runway  was  150  feet  in  width;  Pitcairn,  the  pilot  of  the 
P-51,  was  seated  therein,  with  the  motor  dead  and  the 
plane  incapable  of  movement;  that  he  had  shut  off  his 
motor  upon  the  wheels  of  the  plane  touching  the  ground; 
and  that  thereafter,  having  crossed  into  the  diagonal  run- 
way, Pitcairn  had  contacted  the  operators  of  the  air  traf- 
fic control  tower,  requesting  a  tractor  to  be  sent  out  to 
the  parked  plane  to  tow  it  onto  the  ramp.  The  P-51,  it 
was  testified,  was  parked  with  its  right  wheel  close  to  the 
edge  of  the  diagonal  runway  so  that  only  the  fuselage 
and  left  wing  protruded  into  the  taxi  strip,  leaving  better 
than  120  feet  of  clearance  for  other  planes  to  pass. 
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Defendant  Pilot  Scott  testified  that  he  landed  on  main 
runway  25-R  at  approximately  2  o'clock  in  the  afternoon; 
that  it  was  daytime  and  visibility  was  good;  that  he 
taxied  down  the  diagonal  runway,  making  S  turns  at  a 
15°  angle  in  order  to  see  that  the  way  was  clear,  to  ap- 
proximately the  intersection  of  the  main  runway  25-L 
(the  runway  upon  which  originally  the  Government  plane 
had  landed)  and  the  diagonal  runway  he  was  on;  that  at 
that  point  he  stopped  and  turned  his  plane  in  an  easterly 
direction;  that  he  stayed  there  a  matter  of  a  minute  or  a 
minute  and  a  half  and  watched  a  plane  take  off  in  a 
westerly  direction  from  main  runway  25-L;  and,  further, 
he  looked  across  the  main  runway  25-L  and  down  the 
diagonal  runway  that  he  was  on,  and  upon  which  the 
Government's  P-51  was  parked;  that  he  then  requested 
permission  from  the  air  traffic  control  tower  to  cross  the 
main  runway  25-L,  which  he  did,  but  that  he  crossed  it 
''in  a  hurry"  as  he  was  anxious  to  get  across  the  main 
runway  in  case  somebody  else  might  be  landing  that  he 
didn't  see;  that  after  he  crossed  main  runway  25-L  and 
had  entered  into  the  diagonal  on  which  the  Government's 
P-51  was  parked  he  started  taxiing  and  S-ing  his  plane 
in  a  15°  angle  from  right  to  left  in  order  to  see  whether 
his  way  was  clear;  that  he  looked  but  did  not  see  the 
Government  plane  and  collided  with  it. 

Defendant  Pilot  Scott  further  stated  that  he  taxied 
slowly  at  a  speed  of  from  8  to  10  miles  an  hour  as  a 
safety  measure  and  that  he  S-ed  from  right  to  left  in 
order  to  get  a  clear  view  of  the  diagonal  runway  upon 
which  he  was  traveling;  and  that  even  when  the  plane 
was  headed  straight  ahead  and  the  propeller  was  revolv- 
ing he  could  see  the  area  before  him. 
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The  defense  placed  upon  the  stand  three  witnesses  who 
testified  without  any  equivocation  that  they  could  see  from 
a  distance  of  over  300  feet,  not  only  the  Government  P-51 
parked  upon  the  diagonal  taxi  strip,  but  that  they  saw  the 
Government's  pilot,  Pitcairn,  when  he  talked  to  the  air 
traffic  control  tower,  requesting  the  tow  tractor. 

''The  general  test  of  negligence  is  foreseeability. 
Conduct  is  negligent  when  some  unreasonable  risk  or 
danger  to  others  would  have  been  foreseen  by  a 
reasonable  person." 

Sweatnmn  v.  L.  A.  Gas  &  Elec.  Corp.,  101  Cal. 
App.  318;  281  Pac.  677; 

Asher  v.  Pacific  Electric  Ry.  Co.,  42  Cal.   App. 
712;  187  Pac.  976; 

Sclnverin  v.  Capwell,  140  Cal.  App.  1 ;  34  P.  (2d) 
1050; 

Eigncr  v.  Race,  54  Cal.  App.   (2d)   506;   129  P. 
(2d)  444; 

Parrot  v.  Wells  Fargo  &  Co.,  supra. 

By  the  defendants'  evidence  produced  at  the  trial,  De- 
fendant Pilot  Scott  had  a  duty,  as  a  reasonable  man  under 
all  the  attendant  circumstances,  to  maintain  a  lookout  in 
taxiing  the  defendant's  S.B.D.  airplane  and  to  avoid 
running  into  and  injuring  the  person  or  property  of 
others.  The  defendants  admitted  that  visibility  was  good, 
that  it  was  a  clear  day,  clear  enough,  in  fact,  that  the 
pilot  could  be  seen  at  a  distance  of  over  300  feet  talking 
into  a  microphone  in  the  parked  plane.  The  very  act 
that  the  defendant  pilot  was  doing,  to  wit,  taxiing  at  a 
slow  rate  of  speed,  S-ing  his  plane  in  15°  angles  from 
right  to  left  to  avoid  running  into  any  other  person  that 
might  be  upon  the  diagonal  runway,   shows  that  unless 
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precautions  of  this  type  were  taken  damage  or  injury  to 
others  might  occur. 

The  defendant  further  testified  that  he  looked,  not  one 
time  but  continued  looking  all  the  time,  and  he  did  not 
see  the  parked  P-51  airplane  of  the  plaintiff.  It  was  fur- 
ther testified  that  when  tests  of  this  type  were  made  it 
was  the  custom  and  practice  to  park  the  planes  on  the 
diagonal  runways,  leaving  the  remainder  of  the  runway 
for  other  taxiing  planes  to  pass. 

*'One  is  deemed  negligent  where  he  fails  to  see  what 
is  in  plain  sight.  Failure  to  maintain  a  proper  look- 
out is  negligence." 

Reaiigh   v.    Cudahy-Packing    Company,    189    Cal. 
335;  208  Pac.   125; 

Truitner  v.  Knight,  83  Cal.  App.  655;  257  Pac. 
447; 

Nichols  V.  Nelson,  80  Cal.  App.  590;  252  Pac.  739; 

Mahar  v.  Mackay,  55  Cal.  App.   (2d)   869;   132 
P.  (2d)  42; 

White  V.  Davis,  103  Cal.  App.  531;  284  Pac.  1086. 

It  is  a  general  rule  of  law  that  where  the  injury  or 
damage  has  resulted  from  an  operation  of  an  instrumen- 
tality the  operator  is  held  to  have  been  responsible  where 
it  appears  that  he  ought  to  have  foreseen  and  prevented 
the  injury  or  damage. 

It  is  apparent  that  by  the  very  evidence  produced  in 
defense  of  this  action  that  Defendant  Pilot  Scott  violated 
the  duties  incumbent  upon  him  as  a  reasonable  man  under 
the  circumstances.  One  cannot  be  heard  to  say  "he 
looked  but.  did  not  see  what  was  in  plain  sight."  The 
failure  to  keep  proper  lookout  constituted  negligence  upon 
the  part  of  Defendant  Pilot  Scott. 
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In  Williams  v.  Pacific  R.  R.  Co.  (177  Cal.  235;  170 
Pac.  423),  the  Court  said: 

"Where  it  appears  from  the  undisputed  facts, 
judged  in  the  common  Hght  of  knowledge  and  ex- 
perience, that  a  party  has  not  exercised  such  care  as 
men  of  common  prudence  usually  exercise  in  like 
positions,  or  that  the  necessity  of  doing  a  particular 
act  is  apparent,  and  the  custom  of  performing  such 
act  under  certain  circumstances  is  universal  and  re- 
lied upon,  negligence  may  be  declared  as  a  matter  of 
law." 

Chrissinger  v.  Southern  Pac.  Co.,   169  Cal.  619; 
149  Pac.  175; 

Litlerbury  v.  Kimmet,  183  Cal.  24;  195  Pac.  660; 

Woodhead  v.  Wilkinson,  181   Cal.  599;  185  Pac. 
851. 

The  Government  therefore  submits  that  the  Court  erred 
in  submitting  to  the  jury  the  question  of  the  negligence  of 
Defendant  Pilot  Scott  for  the  undisputed  facts  judged  in 
the  light  of  common  knowledge  and  experience  disclosed 
that  Defendant  Pilot  Scott  had  not  exercised  such  care  as 
a  reasonable  man  would  in  a  like  or  similar  circumstance. 

B.     Plaintiff's  and  Appellant's  Acts  Did  Not  Constitute  Con- 
tributory  Negligence. 

It  was  at  all  times  contended  by  the  defendants  that  the 
parking  of  the  plane  by  the  Government's  pilot,  Pitcairn, 
on  the  diagonal  runway,  and  the  failure  on  the  part  of 
the  operators  of  the  air  traffic  control  tower  to  notify 
Defendant  Pilot  Scott  that  the  Government's  plane  was 
so  parked,  shows  contributory  negligence  on  plaintiff's 
part. 
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Like  the  defendants'  negligence,  contributory  negligence 
becomes  a  question  of  law  when  the  evidence  is  such  that 
the  Court  is  impelled  to  see  that  it  is  not  in  conflict  on 
the  facts,  and  that  from  these  facts  reasonable  men  can 
draw  but  one  inference. 

Hamlin  v.  Pac.  Elec.  Ry.  Co.,  150  Cal.  776;  89 
Pac.   1109; 

Reaugh  v.  Cudahy  Packing  Co.,  189  Cal.  335 ;  208 
Pac.  125; 

Young  v.  Southern  Pacific  Co.,  182  Cal.  369;  190 
Pac.  36; 

Minter  v.  San  Diego  Consol  Gas  et  al.  Co.,  180  Cal. 
723;  182  Pac.  749. 

"Contributory  negligence  is  such  an  act  or  omis- 
sion on  the  part  of  the  plaintiff  amounting  to  a  want 
of  ordinary  care,  as  concurring  or  cooperating  with 
the  negligent  act  of  the  defendant,  is  the  proximate 
cause  of  the  injury  complained  of." 

Straten  v.  Spencer,  52  Cal.  App.  98;  197  Pac.  540; 

Rush  V.   Lagomarsino,    196   Cal.    308;   237   Pac. 
1066; 

Caster  v.  Hinkley,  85  Cal.  App.  55;  258  Pac.  988; 

Hartford  v.  Pac.  Motor  Trucking  Co.,  16  Cal.  App. 
(2d)   378;  60  P.   (2d)  476. 

Merely  because  one  person  is  at  fault  does  not  dispense 
with  the  duty  of  another  to  use  ordinary  care.  Although 
an  attempt  was  made  by  the  defendants  to  substantiate  a 
defense  of  contributory  negligence,  the  facts  do  not  show 
that  the  parking  of  the  plaintiff's  P-51  plane  on  the  edge 
of  the  diagonal  runway  was  a  violation  of  any  rules  or 
regulations  applicable  to  the  field.  Rather,  it  is  shown 
that  the  test  of  the  P-51  plane  was  conducted  under  the 
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usage  and  custom  in  effect  at  that  time.  Three  times  the 
amount  of  space  was  left  for  passage  on  the  diagonal 
runway  as  would  have  been  taken  up  by  the  defendants' 
S.B.D.  plane.  The  Government's  employees,  the  operators 
of  the  air  traffic  control  tower,  had  the  duty  of  handling 
air  traffic,  yet  without  question  air  traffic  took  precedence 
over  ground  traffic,  and  at  the  time  of  the  collision,  and 
just  prior  thereto,  air  traffic  was  very  heavy.  In  fact,  it 
was  testified  to,  and  uncontradicted,  that  the  usual  custom 
and  practice  of  the  operators  of  the  air  traffic  control 
tower  did  not  include  giving  notice  of  obstructions  on  the 
field,  especially  so  when  an  object  was  in  plain  sight. 

From  all  the  evidence  it  is  undisputed  that  there  were 
no  rules  preventing  the  parking  of  the  Government  P-51 
plane  on  the  diagonal  runway.  In  fact,  it  was  custom  and 
usage  to  do  so.  Further,  there  was  no  duty  upon  the  part 
of  the  operators  of  the  air  traffic  control  tower  to  notify 
taxiing  planes  of  objects  on  the  field.  There  being  no 
violation  of  any  legal  duty  in  the  parking  of  the  plane,  and 
there  being  no  omission  of  any  duty  by  the  operators  of 
the  air  traffic  control  tower  in  failing  to  notify  the  de- 
fendant pilot  that  a  plane  was  so  parked,  negligence  cannot 
be  found  on  either  the  part  of  the  Government's  pilot  nor 
the  employees  of  the  air  traffic  control  tower.  It  is  a 
general  rule  of  law  that  without  such  a  legal  duty  any 
injury  is  damnum  absque  injuria — injury  without  wrong. 

It  is  respectfully  submitted  that  the  Court  not  only 
erred  in  giving  Defendants'  Instructions  Nos.  18,  19,  21, 
22,  23,  25  and  29  on  contributory  negligence,  over  the 
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objection  of  the  plaintiff,  but  also  erred  in  submitting  the 
question  of  contributory  negligence  to  the  jury.  Only  one 
reasonable  inference  may  be  drawn  from  the  tmdisputed 
facts:  there  being  no  legal  duty  owing  to  the  defendants 
by  the  plaintiff's  employees  or  agents,  there  can  be  no 
contributory  negligence. 

C.  For  Contributory  Negligence  on  the  Part  of  the  Appellant, 
His  Purported  Negligence  Must  Concur  or  Cooperate  With 
the  Negligent  Act  of  the   Defendant. 

Before  negligence  of  the  plaintiff  can  rise  to  the  heights 
of  contributory  negligence  that  negligence  must  concur 
or  cooperate  with  the  negligent  act  of  the  defendant,  both 
being  the  proximate  cause  of  the  injury  or  damage  com- 
plained of.  For  the  sake  of  argument,  if  the  aforemen- 
tioned facts  could  be  construed  an  omission  or  violation  of 
a  legal  duty  owing  the  defendants  on  the  part  of  the  plain- 
tiff's employees  or  agents,  and  therefore  negligence,  it  is 
the  appellant's  position  that  the  defense  of  contributory 
negligence  would  not  be  available  to  the  defendants  and 
the  Court  erred  in  instructing  the  jury  on  contributory 
negligence. 

"The  rule  as  to  when  a  directed  verdict  is  proper 
heretofore  referred  to,  is  applicable  to  questions  of 
proximate  cause." 

Brady  v.  Southern  Ry.  Co.,  320  U.  S.  476; 

Atchison  Topeka  &  Santa  Fe  Ry.  Co.  v.  Toops, 
281  U.  S.  351; 

St.  Louis  etc.  Ry.  Co.  v.  Mills,  271  U.  S.  344; 

A^.  Y.  Central  Ry.  Co.  v.  Ambrose,  280  U.  S.  486; 

Baltimore  &  Ohio  Ry.  Co.  v.  Tindall,  47  F.  (2d) 
19. 
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Where  but  one  deduction  can  be  drawn  from  the  evi- 
dence, as  in  the  instant  case,  the  question  of  proximate 
cause  is  one  of  law  only. 

Zibbell  V.  Southern  Pacific  Co.,  160  Cal.  237;  116 
Pac.  513; 

Flores  v.  Fitzgerald,  204  Cal.  374;  268  Pac.  369; 

White  V.  Davis,  103  Cal.  App.  531 ;  284  Pac.  1086; 

Donegan  v.  Baltimore  &  N.  Y.  Ry.  Co.,  165  Fed. 
860; 

Winters  v.  Baltimore  &  Ohio  Ry.  Co.,  177  Fed. 
44;  100  C.  C.  A.  462; 

Hales  V.  Michigan  Central  Ry.  Co.,  200  Fed.  533; 
188  C.  C.  A.  627; 

San  Francisco  &  P.  S.  S.  Co.  v.  Carlson,  161  Fed. 
851;  89  C.  C.  A.  45; 

Pacifie  SS  Co.  v.  Holt,  77  F.  (2d)  192; 

Jennings  v.  Davis,  187  F.  703;  109  C.  C.  A.  451. 

"Proximate  cause  is  an  act  or  omission  which  im- 
mediately causes  or  fails  to  prevent  the  injury;  an 
act  or  omission  occurring  or  concurring  with  an- 
other which,  had  it  not  happened,  the  injury  would 
not  have  been  inflicted;  the  dominate  cause,  not  one 
which  is  incidental  to  that  cause." 

Herron  v.  Smith  Bros.  Inc.,  116  Cal.  App.  518; 
2  P.   (2d)   1012; 

Sawdey  v.  R.  W.  Rasmussen  Co.  et  al.,  210  Cal. 
190;  290  Pac.  684; 

Ranch  v.  Southern  Calif.  Gas  Co.,  96  Cal.  App. 
250;  273  Pac.  1111. 
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It  is  the  general  rule  of  law  that  an  original  act  of 
negligence  is  not  a  proximate  cause  of  an  injury  when 
the  same  directly  results  from  an  intervening  act  of  an- 
other party  which  was  not  to  be  reasonably  anticipated  by 
the  first  party  as  likely  to  occur  and  follow  through  from 
his  own  act. 

"Recovery  of  the  plaintifif  is  not  barred  if  his  negli- 
gence is  so  remote  as  to  constitute  a  condition  and 
not  a  cause." 

Rush  V.  Lagomarsino,  supra; 

G aster  v.  Hinkley,  supra; 

Hartford  v.  Pac.  Motor  Trucking  Co._,  supra. 

In  1  Thompson  on  Negligence,  page  210,  Section  216, 
it  is  said: 

'Tn  order,  then,  to  prevent  a  recovery  by  reason  of 
contributory  negligence,  the  plaintiff  or  person  in- 
jured must  have  been  guilty  of  want  of  ordinary  care; 
and  we  shall  see  that  this  want  of  ordinary  care  must 
have  been  a  proximate  cause  of  the  injury,  and  not  a 
remote  cause  or  mere  condition.  If  the  negligence  of 
the  plaintiff  was  only  remotely  connected  with  the 
injury,  the  plaintiff  may  recover  damages,  if  notwith- 
standing such  remote  negligence  of  the  plaintiff  the 
defendant  might  have  avoided  the  injury  by  the  exer- 
cise of  ordinary  care.  But  if  a  want  of  ordinary 
care  on  the  part  of  the  person  injured  concurs  as  a 
proximate  cause  in  producing  the  injury,  the  defend- 
ant is  not  liable,  although  in  fault.  *  *  *  it  must  be 
such  that,  by  the  usual  course  of  events,  it  would 
result,  unless  independent  disturbing  moral  agencies 
intervened,  in  the  particular  injury." 
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From  the  undisputed  evidence,  the  tests  being  conducted 
on  the  Government's  P-51  plane  were  carried  out  under 
the  custom  and  usage  and  practice  in  effect  at  the 
Los  Angeles  Municipal  Airport.  And,  further,  the  undis- 
puted facts  show  that  the  operators  of  the  air  traffic 
control  tower  did  not  notify  taxiing  planes  of  obstructions 
on  diagonal  runways  when  they  were  in  plain  sight. 

It  cannot  be  said  that  the  Government  pilot,  Pitcairn, 
could  reasonably  anticipate  at  the  time  he  was  waiting  in 
the  parked  plane  for  the  tractor  to  tow  the  plane  to  the 
ramp  that  Defendant  Pilot  Scott  would  fail  to  see  the 
parked  airplane  which  was  in  plain  sight.  Neither  could 
the  operators  of  the  air  traffic  control  tower  reasonably 
anticipate  that  Defendant  Pilot  Scott  would  fail  to  see 
the  P-51  parked  on  the  diagonal  runway.  To  support 
this  argument  it  must  be  kept  in  mind  that  the  collision 
occurred  in  broad  daylight;  the  Government  plane  was 
parked  so  that  there  was  more  than  120  feet  of  clearance 
on  the  diagonal  runway  for  Defendant  Pilot  Scott  to  use 
in  taxiing  by;  and,  further,  that  it  was  uncontradicted  in 
the  testimony  that  the  operators  of  the  air  traffic  control 
tower  did  not  warn  taxiing  pilots  of  obstructions  in  plain 
sight  on  the  field.  On  this  theory,  therefore,  it  cannot  be 
said  that  the  fact  that  the  Government's  plane  was  parked 
on  the  diagonal  runway,  or  that  the  operators  of  the  air 
traffic  control  tower  had  not  notified  Defendant  Pilot  Scott 
that  the  Government  plane  was  so  parked,  would  be  the 
cause  which  in  the  natural  order  of  things  and  under  the 
circumstances  would  necessarily  produce  the  injury.  The 
efficient  cause  and  the  proximate  cause  of  the  plaintiff's 
damage  was  the  failure  of  Defendant  Pilot  Scott  in  look- 
ing and  failing  to  see  w^hat  was  in  plain  sight.  The  facts 
clearly   show   Defendant   Pilot   Scott  could   have   avoided 
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the  accident  had  he  been  exercising  that  degree  of  care 
required  of  him  in  operating  the  S.B.D.  plane  of  Defend- 
ant Douglas  Aircraft  Company. 

The  only  possible  view  that  can  be  taken  of  the  evi- 
dence was  that  Defendant  Pilot  Scott  either  did  not  look 
at  all  or,  if  he  did,  that  he  saw  the  airplane  and  carelessly 
taxied  into  it.  His  act,  being  negligent,  is  a  matter  of 
law. 

D.     There  Was  No  Evidence  of  Unavoidable  Accident  Present. 

The  trial  court,  over  the  objection  of  the  plaintiff,  gave 
Defendants'  Instructions  No.  24  on  unavoidable  acci- 
dent. It  is  submitted  this  was  error.  In  Eigner  v.  Rase, 
129  P.  (2d)  444;  54  Cal.  App.  (2d)  506,  the  Court  said: 

"When  we  refer  to  an  unavoidable  accident,  we  do 
not  mean  one  which  it  was  physically  impossible  in 
the  nature  of  things  for  the  defendant  to  have  pre- 
vented, but  one  in  which  ordinary  care  and  diligence 
could  not  have  prevented  the  happening  of  the  thing 
that  did  happen;  in  other  words,  that  what  occurred 
happened  unexpectedly  and  without  fault  and  not  be- 
cause of  negligence.  The  term  'unavoidable  accident' 
has  been  defined  as  meaning  an  accident  which  cannot 
be  avoided  by  that  degree  of  prudence,  foresight,  care 
and  caution  which  the  law  requires  of  anyone  under 
the  circumstances  of  the  particular  case,  and  which 
is  not  occasioned  in  any  degree  by  want  of  such  care 
and  skill  as  the  law  holds  every  person  bound  to 
exercise.  In  short,  an  unexpected  catastrophe  or 
happening  which  occurs  without  anyone  being  to 
blame  for  it;  that  is,  without  being  guilty  of  negli- 
gence in  doing  or  permitting  to  be  done,  or  omitting 
to  do,  a  particular  thing,  which  act  or  omission 
caused   plaintiff's    injury." 
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See  also 

Jolley  V.  Clemens,  28  Cal.  App.  (2d)  55 ;  82  P.  (2d) 
51; 

Polk  V.  Los  Angeles,  26  Cal.  (2d)  519;  159  P.  (2d) 
931. 

The  evidence  here  shows  without  contradiction  that 
Defendant  Pilot  Scott  had  the  S.B.D.  airplane  under  con- 
trol: was  taxiing  the  plane  by  S-ing  from  left  to  right; 
that  his  view  was  unobstructed;  and  that  Defendant  Pilot 
Scott  looked  but  did  not  see  the  parked  P-51  plane  of  the 
plaintiff.  Either  Defendant  Pilot  Scott  did  not  look  or 
looked  and  did  not  see  what  was  in  plain  sight.  Had  he 
looked  or  seen  the  parked  P-51  airplane  the  accident  could 
have  been  prevented.  Defendant  Pilot  Scott  did  not  use 
ordinary  care  under  the  circumstances  and  therefore  was 
negligent,  and  where  there  is  negligence  it  will  be  found 
that  the  accident  was  not  unavoidable  because  it  could 
have  been  foreseen. 

E.     The  Court  Erred  in  Not  Granting  Plaintiff's  Motion  for  a 
Directed  Verdict  or,  in  the  Alternative,  a  New  Trial. 

Plaintiff  made  a  timely  motion  for  a  directed  verdict 
which  was  denied  by  the  trial  court. 

Where,  as  in  the  instant  case,  the  facts  established  and 
the  conclusions  reasonably  justified,  as  heretofore  stated 
and  argued,  are  legally  insufficient  to  support  the  verdict 
in  favor  of  the  defendant,  the  Court  must  grant  the  mo- 
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tion  for  a  directed  verdict  on  the  part  of  the  plaintiff  and 
it  is  error  to  refuse  it. 

''Court  must  grant  motion  for  directed  verdict 
whenever  facts  estabhshed  and  conclusions  reasonably 
justified  are  legally  insufficient  as  foundation  for 
verdict  in  favor  of  plaintiff."  (Chesapeake  &  O.  Ry. 
Co.  V.  Martin,  51  S.  Ct.  453,  283  U.  S.  209,  75  L.  Ed. 
983,  reversing  143  S.  E.  629,  154  Va.  1,  and  Chesa- 
peake &  O.  Ry.  Co.  V.  Martin,  51  S.  Ct.  23,  282 
U.  S.  819,  75  L.  Ed.  732. 

McCarthy  v.  N.  Y.  N.  H.  &  H.  R.  Co.,  240  F. 
602;  156  C.  C.  A.  406; 

Steerman  v.  Baltimore  0.  R.  Co.,  6  App.  D.  C.  56; 

Elliott  V.  Chicago  M.  &  St.  P.  Ry.,  14  S.  Ct.  85; 
150   U.    S.   245. 

"A  federal  court,  in  which  a  jury  has  rendered  a 
verdict,  may  set  it  aside  when,  in  its  opinion,  it  is 
contrary  to  the  decided  or  overwhelming  weight  of 
the  evidence,  and,  in  the  exercise  of  a  legal  discretion, 
may  properly  do  so,  though  it  would  not  have  been 
proper   to   direct   a   verdict. 

Felton  V.  Spiro,  78  Fed.  576,  24  C.  C.  A.  321; 

Wright  v.  Southern  Exp.  Co.,  80  Fed.  85. 

It  is  submitted  that  in  view  of  the  evidence  the  trial 
court  in  its  discretion  should  have  set  aside  the  verdict  of 
the  jury  and  granted  the  plaintiff*  a  new  trial. 
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11. 
The  Evidence  Is  Insufficient  to  Sustain  the  Verdict  of 

the  Jury. 

Although  this  point  is  very  closely  connected  with  Point 
I  hereinabove,  and  involves  the  same  principles  of  law, 
we  will,  at  the  risk  of  being  repetitious,  point  out  to  this 
Honorable  Court  how  and  in  what  manner  the  evidence 
fails  in  every  way  to  justify  the  verdict  for  the  defend- 
ants. 

Under  the  undisputed  facts,  and  by  the  defendant's  own 
testimony,  he  was  under  a  duty  in  taxiing  an  airplane  to 
taxi  at  a  slow  rate  of  speed  and  make  S  turns  from  left 
to  right  at  a  15°  angle.     The  basis  for  such  precautions 
was  to  enable  the  pilot  at  all  times  to  observe  any  person 
or  property  in  his  path  so  that  he  might  control  his  in- 
strumentality and  avoid  running  into  any  persons  or  prop- 
erty, causing  injury  or  damage  to  others.    This  Defendant 
Pilot  Scott  attempted  to  do  and  he  failed  in  his  duty.     By 
his  own  admission  he  looked  and  did  not  see  the  parked 
plane  of  the  defendants  which,  from  the  evidence,  was  in 
plain  sight.    And  by  reason  of  his  failure  to  see  the  plane 
of  the  plaintiff  he  negligently  ran  into  it.     There  is  no 
evidence  in  the  record  which  would  show  a  violation  of  a 
duty  owing  the  defendants  in  the  parking  of  the  plaintiff's 
plane  on  the  diagonal  runway.     This  was  the  usage  and 
custom  at  the  Los  Angeles  Municipal  Airport.   Neither 
was  there  any  omission  of  any  duty  on  the  part  of  the 
operators  of  the  air  traffic  control  tower  in  not  giving  the 
defendant  pilot  notice  that  the  Government  plane  was  so 
parked.     The  evidence  showed  without  any  equivocation 
that  such  a  notice  was  not  necessary  if  the  parked  airplane 
was  in  plain  view.     To  go  one  step  further,  where  ob- 
structions were  in  plain  view  on  the  diagonal  runways,  it 
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was  testified  without  any  denial,  the  custom  and  usage  at 
the  Los  Angeles  Municipal  Airport  was  not  to  call  the 
attention  of  taxiing  pilots  to  such  objects.  There  was 
not  one  scintilla  of  evidence  put  before  the  trial  court  and 
the  jury  from  which  even  an  inference  could  be  drawn  to 
support  the  theory  that  the  plaintiff's  agents  or  employees 
were  in  any  way  contributorily  negligent. 

Taking  the  evidence  ///  toto  most  favorable  to  the  de- 
fendants, it  is  the  Government's  position  that  no  reasonable 
inferences  of  contributory  negligence  on  the  part  of  the 
plaintift"'s  agents  or  employees  can  be  drawn  from  the 
evidence  introduced  at  the  trial.  Rather,  it  shows  con- 
clusively that  the  defendant  pilot  was  negligent  and  his 
negligence  was  the  proximate  cause  of  the  damage. 

Conclusion. 

In  conclusion,  it  is  the  appellant's  contention,  and  it  is 
so  borne  out  in  the  evidence  in  this  case,  and  the  applicable 
law  thereto,  that  the  cause  should  not  have  been  sub- 
mitted to  the  jury  and  the  plaintiff's  motion  for  directed 
verdict  at  the  conclusion  of  the  trial  should  have  been 
granted.  This  contention  is  based  on  the  evidence  which 
is  conclusive  and  undisputed,  and  on  the  applicable  law 
which  without  equivocation  discloses  that  no  acts  of  the 
plaintiff  constituted  contributory  negligence  and  that  the 
proximate  cause  of  the  plaintiff's  damage  was  the  negli- 
gence of  the  defendants.  Nor  do  we  believe,  for  the 
same  reasons,  that  the  evidence  is  sufficient  to  justify  a 
verdict  in  favor  of  the  defendant. 
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For  these  reasons  we  respectfully  ask  this  Honorable 
Court  to  set  aside  the  judgment  heretofore  entered  by  the 
lower  court  and  the  verdict  of  the  jury,  and  also  direct 
the  lower  court  to  enter  judgment  for  the  plaintiff,  and 
for  such  other  and  further  relief  as  may  seem  just  in  the 
premises. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 

Clyde  C.  Downing, 

Assistant  U.  S.  Attorney, 
Acting  Chief,  Civil  Division, 

Cameron  L.  Lillie, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellant. 
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Statement  of  Questions  of  Law  Involved. 

Appellant  predicates  its  appeal  on  the  following  legal 
contentions : 

(1)  That  the  evidence  showing  negligence  by  the  pilot 
of  appellee's  airplane  was  such  that  the  trial  court  erred 
in  not  finding  appellee  negligent  as  a  matter  of  law ; 

(2)  That  the  evidence  on  the  issue  of  contributory 
negligence  of  appellant  was  such  that  the  trial  court  erred 
in  not  finding  as  a  matter  of  law  that  appellant's  acts  did 
not  constitute  contributory  negligence. 

We  believe  that  the  evidence  amply  demonstrates  that 
neither  of  the  appellant's  legal  contentions  are  applicable 
to  this  case  because  there  is  insufficient  evidence  to  show 
as  a  matter  of  law  that  the  pilot  of  the  appellee  was  guilty 
of  negligence  in  failing  to  observe  the  government  plane, 
and  also  because  there  was  substantial  evidence  to  show 
that  the  government  was  guilty  of  contributory  negligence 
in  several  respects  which  would  have  barred  its  recovery 
in  any  event. 
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FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 
vs. 

Douglas  Aircraft  Co.,  Inc.,  a  corporation,  and  Thomas 
W.  Scott, 

Appellees. 


APPELLEES'  BRIEF. 


Statement  of  the  Case. 

Appellant  appeals  from  an  adverse  judgment  after  a 
jury  verdict  in  favor  of  the  defendant  in  an  action 
brought  by  the  appellant  to  recover  the  sum  of  $10,589.61 
as  damages  to  a  government  owned  airplane,  resulting 
from  a  collision  with  an  airplane  owned  and  operated  by 
appellee.  At  the  time  this  collision  occurred,  on  November 
11,  1943,  at  the  Los  Angeles  Municipal  Airport,  that  air- 
port was  under  the  supervision  of  the  Civil  Aeronautics 
Authority,  an  agency  of  the  United  States  Government, 
whose  employees  operated  the  air  traffic  control  tower. 

It  is  clear  the  jury  found  against  the  Government  be- 
cause of  the  Government's  own  contributory  negligence 
or  because  it  found  that  there  was  no  negligence  on  the 
part  of  the  operator  of  appellee's  airplane.  Either  of 
these  grounds  would  be  sufficient  to  sustain  the  judgment 
and  we  believe  that  there  is  substantial  evidence  to  sup- 
port both  of  them. 
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Statement  of  Facts. 

Taking  the  evidence  which  is  favorable  to  appellee  and 
supports  the  judgment  as  we  are  permitted  to  do,  it  ap- 
pears that  on  November  11,  1943,  at  the  Los  Angeles 
Municipal  Airport,  Los  Angeles,  California,  on  a  diagonal 
runway,  which  is  known  as  No.  22,  a  collision  occurred 
between  a  P-51  airplane  [R.  28,  30,  48,  62,  83,  98,  104, 
130,  134,  141]  having  a  37-foot  wing  spread  [R.  33,  65, 
71],  owned  [R.  23]  and  operated  by  the  plaintiff  [R.  31], 
and  an  S.B.D.  airplane,  having  a  42^-foot  wing  spread 
[R.  63,  65],  owned  and  operated  by  the  defendants  [R. 
48],  whereby  damage  in  the  sum  of  $10,589.61  occurred 
to  plaintiff's  airplane  [R.  25,  26]. 

The  Los  Angeles  Municipal  Airport  consisted  of  two 
main  runways  which  are  300  feet  wide,  macadamized 
strips  running  the  length  of  the  field,  parallel  to  each  other 
but  separated  by  a  clear  plot  of  ground.  Diagonally, 
from  the  four  corners  of  the  field,  macadamized  runways 
150  feet  wide  bisect  the  main  runways  [Pltf.  Ex.  1]. 

The  Los  Angeles  Municipal  Airport,  at  the  time  of  the 
accident,  was  managed  by  employees  of  the  City  of  Los 
Angeles.  The  United  States  Government  was  a  tenant  of 
the  City  of  Los  Angeles,  as  were  many  others,  including 
the  Civil  Aeronautics  Authority,  an  agency  of  the  Gov- 
ernment, whose  employees  operated  the  air  traffic  control 
tower  and  had  complete  charge  of  all  air  and  ground  traf- 
fic over  and  on  said  airfield,  and  in  the  air  traffic  pattern 
for  25  miles  around  said  airfield  [R.  78-81,  102,  103,  121, 
122]. 


— 3— 

A.  W.  Pitcairn,  the  operator  of  the  plaintiff's  P-51 
airplane,  although  employed  by  the  North  American  Avia- 
tion Company  as  an  experienced  pilot,  was  at  the  time 
acting  as  an  agent  of  appellant,  authorized  to  make  test 
flights  for  the  Government   [R.  31]. 

On  November  11,  1943,  the  day  of  the  accident,  Pit- 
cairn, since  deceased  [R.  46,  73],  was  assigned  to  make  a 
test  flight  for  the  Government  to  determine  the  air  flow 
characteristics  of  the  coolant  scoop  of  the  P-51  aircraft, 
the  airplane  involved  in  the  collision  which  is  the  subject 
of  this  litigation  [R.  31].  This  was  alleged  in  the  com- 
plaint and  during  the  trial  by  the  appellant,  and  he  was 
thus  an  agent  of  the  Government. 

In  accordance  with  custom,  practice,  and  usage  at  the 
Los  Angeles  Municipal  Airport,  the  air  traffic  control 
tower  was  informed  that  said  test  was  to  be  made.  It 
was  the  custom,  practice  and  usage  that  in  this  type  of 
test  the  plane  to  be  tested  would  be  towed  to  its  starting 
point  rather  than  taxied  under  its  own  power  because 
dust  blown  by  the  propeller  upon  taxiing  the  plane  would 
be  thrown  into  the  scoop,  which  would  close  up  the  rake 
openings,  thereby  nullifying  the  test  [R.  31,  32,  33]. 
This  was  true  also  upon  landing,  and  to  prevent  this  hap- 
pening when  the  plane  wheels  touched  the  ground  the  pilot 
would  cut  the  motor  and  coast  down  the  main  runway  to 
the  intersection  of  the  diagonal  runway,  turn  down  the 
diagonal  runway  and  park,  after  having  requested,  before 
landing,  that  the  control  tower  send  for  the  tow  tractor  to 
come  out  and  tow  the  plane  [R.  33,  39-41].     The  trac- 


tors  customarily  used  for  towing  planes  used  in  this  type 
of  test  were  stored  beneath  the  control  tower   [R.  40].    • 

The  plaintiff's  P-51  aircraft  was  towed  by  a  tractor 
out  onto  the  landing  strip,  whereupon  it  took  off  for  its 
test  flight  [R.  31,  33].  The  P-51,  on  its  return  to  the 
field,  was  ordered  by  the  air  traffic  control  tower  to  land 
on  the  main  runway  25L  [R.  44,  106,  114]  which  was 
to  the  left  and  parallel  to  the  main  runway  25R  [Ex.  1], 
and  proceed  to  the  parking  ramp  at  the  end  of  the  field 
[R.  116].  Pitcairn,  the  pilot  of  the  P-51  airplane,  im- 
mediately cut  off  the  motor  and  coasted  down  the  main 
runway  to  the  intersection  of  the  diagonal  runway,  and 
then  turned  to  the  left  and  parked  on  the  right  side  of 
diagonal  runway  22  near  the  edge  of  the  runway.  The 
evidence  is  in  conflict  whether  the  P-51  was  parked  on 
the  runway  with  its  wheels  on  the  edge  of  the  runway 
and  its  right  wing  extending  over  the  grass  alongside  of 
the  runway  [R.  44,  45,  68-70],  or  whether  it  was  parked 
entirely  on  the  runway  with  its  right  wing  approximately 
twenty  feet  from  the  edge  of  the  runway  [R.  84,  85,  131, 
135,  136].  Pictures  introduced  in  evidence  indicated  it 
was  parked  entirely  within  the  runway. 

While  in  the  air  Pitcairn,  the  pilot  of  the  P-51  air- 
plane, radio-ed  a  request  to  the  air  traffic  control  tower 
for  a  tractor  to  meet  him  and  tow  the  P-51  airplane  to 
the  parking  area  [R.  118,  122].  However,  approximately 
ten  minutes  had  elapsed  from  the  time  of  the  stopping 
of  the  P-51  on  the  runway  and  the  time  of  the  collision 
between  the  SBD  and  P-51  airplanes  [R.  77,  132,  135, 
142]. 
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Thomas  W.  Scott,  one  of  the  defendants,  was  operat- 
ing a  Douglas  SBD  airplane  which  collided  with  the 
P-51  airplane.  He  was  employed  by  Douglas  Aircraft 
Company  to  conduct  regular  production  test  flights  on 
SBD  airplanes.  He  was  conducting  such  a  test  flight 
with  the  SBD  airplane  involved  in  this  colliison  [R.  48, 
49,  130,  135]. 

While  Scott  was  still  in  the  air  the  operator  in  the  air 
traffic  control  tower  gave  Scott  permission  to  land  his 
SBD  airplane  [R.  50,  55,  117,  122],  and,  pursuant  there- 
to, he  landed  the  SBD  airplane  on  runway  25R,  coasted 
down  to  diagonal  runway  22,  then  turned  left  into  said 
diagonal  runway  22,  until  he  approached  a  point  north 
of  the  main  runway  25L  [R.  49,  51,  52,  123,  124,  136, 
138,  142].  Scott  held  his  position  there,  and  watched 
another  airplane  take  off  the  main  runway  25L  [R.  53]. 
The  control  tower  then  gave  him  permission  to  cross  the 
main  runway  25 L  [R.  50,  51,  59,  117].  Scott  taxied  the 
SBD  airplane  across  the  main  runway  25L  in  a  hurry  [R. 
53,  63,  64],  and  upon  entering  diagonal  runway  22  on  the 
other  side  of  the  main  runway,  he  started  S-ing  (essing) 
the  SBD  airplane  [R.  53,  54,  133,  136,  138,  142].  Com- 
pleting his  first  S  turn,  he  collided  with  the  P-51  airplane 
parked  on  the  runway  [Rep.  Tr.  p.  51]. 

Scott  testified  that  he  S-ed  (essed)  so  he  could  see  in 
front  of  his  SBD  airplane.  He  could  not  remember  if 
he  looked  all  the  way  down  diagonal  runway  22,  but 
knew  he  could  see  all  the  way  down  [R.  53,  54].  He  did 
not  remember  whether  he  looked  all  the  way  down 
diagonal  runway  22  after  stopping  at  the  intersection  of 
the  main  runway  25L,  and  the  diagonal  runway  22  [Rep. 
Tr.  pp.  53,  54].     As  Scott  taxied  down  diagonal  runway 


22  immediately  prior  to  the  collision,  he  could  not  see 
directly  in  front  of  him  because  of  the  nature  of  the  con- 
struction of  the  SBD  airplane;  the  nose  was  in  front  of 
him  so  that  it  obstructed  his  view  ahead.  However  he 
S-ed  (essed)  the  airplane  so  that  he  could  get  a  view  of 
the  diagonal  runway  at  alternate  intervals  [R.  54]. 

At  the  time  of  the  accident  Scott  testified  that  it  was  a 
clear  day,  but  there  was  a  haze  [R.  58,  71].  In  execut- 
ing his  S  turns  Scott  testified  that  he  turned  the  SBD 
airplane  first  to  the  left  for  a  distance  of  twenty-five  feet, 
at  an  angle  of  about  fifteen  degrees  from  the  center,  and 
then  to  the  right  about  twenty-five  feet  at  about  the  same 
angle   [R.  64,  66]. 

The  P-51  airplane  was  painted  a  brown  camouflaged 
Army  color.  When  Scott  landed  he  was  proceeding  into 
the  sun.  In  the  direction  he  was  looking  there  was  a 
background  of  sand  colored  or  brown  hills  and  black  and 
brown  camouflaged  buildings.  The  hills  and  buildings 
were  at  a  higher  level  than  the  P-51  airplane.  The  run- 
way was  camouflaged  with  several  dififerent  colors  of 
paint.  The  dried  grass  alongside  of  the  runway  where 
the  P-51  airplane  was  parked  was  also  brown  in  color 
[R.  42,  62,  66,  71,  72].  The  wingspread  was  42  feet  on 
the  SBD  ship  of  appellees  [Rep.  Tr.  p.  63]. 

A  minute  or  two  after  this  collision  Scott,  the  pilot  of 
the  SBD  airplane,  had  a  conversation  with  Pitcairn,  the 
pilot  of  the  P-51  airplane.  Pitcairn  said,  'T  am  glad  you 
cut  the  switch."  After  Pitcairn  had  got  off  the  P-51  air- 
plane, Scott  replied:  'T  am  sorry,  I  didn't  see  you."    Pit- 
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cairn  replied,  ''I  am  sorry.  I  had  no  business  being-  here. 
I  have  been  here  for  about  ten  minutes.  I  called  for  a 
truck  and  they  haven't  come  after  me  yet."    [R.  77.] 

It  was  the  usual  practice  and  custom  to  taxi  down  the 
center  of  the  runway  and  Scott  was  doing  that  on  the 
day  in  question  [R.  65]. 

The  nose  of  the  SBD  Navy  plane  of  appellees  was 
seven  or  eight  feet  off  the  ground  and  when  the  pilot  was 
in  the  pilot's  seat  he  could  not  look  over  the  front  end 
of  the  plane  and  the  only  way  a  pilot  could  look  forward 
was  by  making  '*S"  turns  or  fish-tails  [R.  65,  66].  The 
P-51  was  lower  in  height  than  the  SBD   [R.  71]. 

At  Los  Angeles  Municipal  Airport  it  was  customary 
for  the  control  tower  operators  to  notify  Scott  of  obstruc- 
tions on  the  runways,  and  they  had  quite  often  done  that 
[R.  71,  72]. 

The  Los  Angeles  Municipal  Airport  provided  a  special 
parking  area  for  airplanes.  It  was  designated  as  runway 
C  [R.  60,  71],  and  also  they  were  parked  on  the  ramp  in 
front  of  the  tower  and  administration  building  [See  Ex. 
1;  R.  115].  Pitcairn  in  his  P-51  had  been  ordered  to 
proceed  to  this  ramp  [R.  116].  The  tower  was  aware 
of  the  fact  he  had  disobeyed  this  order  and  was  instead 
parked  on  the  runway  22  [R.  119,  120-121]  when  he 
cleared  Mr.  Scott  across  runway  A,  the  main  runway,  and 
into  the  ramp,  down  the  same  runway  [R.  121]  without 
warning  him  of  the  parked  P-51  on  the  runway  [R.  101 
to  117:  Deft.  Ex.  "C",  Transcription  of  Tower  talks 
with  aircraft  recorded  on  a  wire  transcriber]. 
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POINT  I. 

The  Pilot  of  Appellee's  Airplane  Was  Not  Guilty  of 
Negligence  as  a  Matter  of  Law  in  Failing  to  See 
the  Government  Airplane  Before  the  Collision. 

The  sole  questions  for  determination  by  the  trial  court 
were  whether  defendant  pilot  Scott  breached  his  duty  of 
due  care  to  the  appellant  and  whether  such  breach  was 
the  proximate  cause  of  the  damage  to  appellant's  air- 
plane. 

It  is  appellee's  contention  that  the  defendant  pilot, 
Scott,  exercised  due  care  under  the  circumstances,  and 
that  the  collision  between  the  SBD  airplane  and  the  P-51 
airplane  was  caused  solely  by  the  negligence  of  appellant's 
agents,  Pitcairn,  the  pilot  of  appellant's  airplane,  and  its 
employees  in  charge  of  the  control  tower.  That  defend- 
ant pilot  Scott  exercised  due  care  under  the  circumstances 
is  shown  by  a  review  of  his  conduct  from  the  time  he  re- 
(|uested  permission  of  the  control  tower  to  land  at  the 
Los  Angeles  Municipal  Airport.  When  he  was  over  the 
airfield  prior  to  landing  he  radioed  the  control  tower,  gave 
them  his  position,  requested  and  received  landing  instruc- 
tions [R.  50,  55,  57,  117,  122].  After  he  landed  on  the 
25-R  runway  as  instructed,  he  proceeded  to  the  north  of 
the  main  runway  [R.  50,  51,  59,  123-4,  136,  138,  142]. 
At  the  main  runway  he  waited  until  another  plane  took 
off  [R.  50-53,  58,  59,  123,  133,  136,  138,  142],  and 
then  received  permission  from  the  control  tower  to  cross 
the  main  runway  [R.  50,  51,  59,  117].  He  hurried 
across  the  main  runway  to  avoid  any  planes  he  had  not 
seen  because  there  were  many  planes  around  the  field 
at  his  time  [R.  53,  63,  64].  Then  he  commenced  S-ing 
along  runway  22  at  fifteen  degree  angles,  until  his  plane 
collided   with   api:^llant's   airplane    [R.    54,   64-66].    The 


only  evidence  appellant  produced  from  which  negligence 
might  be  inferred  is  that  defendant  pilot  Scott  looked 
out  of  the  cockpit  window  at  the  end  of  each  *'S"  turn 
down  the  runway  and  did  not  see  appellant's  airplane 
parked  thereon  [R.  54,  67],  and  that  the  collision  be- 
tween the  two  airplanes  took  place  [R.  54,  67,  77  \. 

Considering  this  matter  solely  on  the  issue  of  negli- 
gence of  defendant  pilot  Scott,  the  question  for  deternii- 
nation  by  the  trial  court  was  whether  there  was  sufficient 
evidence  to  submit  the  question  to  the  jury,  or  whether 
the  evidence  was  so  clear  that  the  court  could  instruct 
the  jury  that  defendant  pilot  Scott  was  guilty  of  negli- 
gence as  a  matter  of  law. 

The  test  adopted  by  both  the  Federal  and  State  courts 
in  determining  when  to  submit  an  issue  of  negligence  to 
the  jury  is  well-stated  by  the  court  in  Brinegar  v.  Green 
et  ux.,  117  F.  (2d)  316,  at  page  319: 

"The  determination  of  the  existence  of  negligence 
where  the  evidence  is  conflicting  or  the  undisputed 
facts  are  such  that  fair-minded  men  may  draw  dif- 
ferent conclusions  from  them,  is  a  question  of  fact 
for  the  jury  and  not  one  of  law  for  the  Court." 

Gunning  v.  Cooley,  281   U.  S.  90,  94,  50  S.  Ct. 
231; 

ChanipUn   Refining  Co.   v.    Walker,    113   F.    (2d} 
844,  846; 

Surdyk  v.   Indiana  Harbor  Belt  R.   Co.^    148   F. 
(2d)  795,  797. 
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Applying  this  test  to  the  following  facts,  it  is  submitted 
that  fair-minded  men  may  draw  different  conclusions  on 
the  question  of  whether  or  not  defendant  pilot  Scott 
exercised   due   care   under   the   circumstances: 

(a)  That  defendant  pilot  Scott  radio-ed  and  received 
landing  instructions  from  the  control  tower  before  land- 
ing at  Los  Angeles  Municipal  Airport  [R.  50,  55,  56, 
57,  117,  122]; 

(b)  That  defendant  pilot  Scott  was  constantly  in  con- 
tact with  the  control  tower  requesting  and  receiving  in- 
structions as  to  where  to  proceed  on  the  airfield  [R.  50, 
57-59,  117,  122,  123]; 

(c)  That  after  receiving  said  instructions  defendant 
pilot  Scott  adopted  the  procedure  known  as  "S-ing"  in 
taxi-ing  along  runway  22  [R.  53,  54,  64-66]  ; 

(d)  That  defendant  pilot  Scott  carried  out  this  "S- 
ing"  procedure  in  an  orthodox  manner  [R.  54,  64-66, 
133,  136,  138]; 

(e)  That  the  P-51  airplane  was  painted  a  brown 
Army  khaki  color  which  blended  with  the  camouflaged 
runway,  the  brown  dried  grass  alongside  the  runway, 
and  the  brown  buildings  and  hills  which  formed  a  back- 
ground in  the  direction  defendant  pilot  Scott  was  look- 
ing as  he  landed  the  SBD  airplane  [R.  42,  62,  66,  71, 
72]; 

(f)  That  defendant  pilot  Scott  landed  facing  the  sun 
[R.   62]; 

(g)  That  although  the  visibility  and  ceiling  were  un- 
limited there  was  some  haze   [R.  71]. 
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In  the  light  of  these  circumstances,  especially  the 
blending  of  the  P-51  with  the  surrounding  background 
it  is  clearly  arguable  that  the  P-51  airplane  was  invisible 
to  defendant  pilot  Scott  as  he  taxi-ed  along  the  runway. 
At  least  such  circumstances  create  such  an  uncertainty 
that  reasonable  persons  could  reach  different  conclusions 
on  the  issue  of  defendant  pilot  Scott's  negligence.  If 
so  under  the  test  set  forth  above  it  was  a  question  of  fact 
for  the  jury  to  decide  and  not  a  question  of  law  for  the 
court. 

In  Point  I  (A),  page  8  of  Appellant's  Opening  Brief, 
it  predicates  its  appeal  upon  the  doctrine  that  looking 
and  not  seeing  something  in  plain  sight  constitutes  neg- 
ligence as  a  matter  of  law.  The  basic  requirement  of 
the  application  of  this  doctrine  is  that  one  actually  sees 
the  object  in  plain  sight,  or  that  one  has  a  clear,  un- 
obstructed view  so  that  he  would  be  negligent  in  not 
seeing  it. 

Lasafer  i\   Oakland  Scavenger  Co.,  71   Cal.  App. 
(2d)    217,   222,    162   Pac.   486; 

Busch  V.  Los  Angeles  Ry.  Co.,  178  Cal.  536,  539, 
174  Pac.  665; 

■Nichols  V.   Nelson,  80  Cal.   App.   590,   595,   254 
Pac.  648. 

This  doctrine  is  inapplicable  to  the  instant  case  for 
the  following  reasons : 

1.  Defendant  pilot  Scott  did  not  see  appellant's  air- 
plane until  his  SBD  airplane  collided  with  it  [R.  54,  75, 
76,  77] ; 

2.  Defendant  pilot  Scott's  view  was  not  unobstructed. 
He  proceeded  along  the  runway  by  a  procedure  known 
as  S-ing.     (Accepted  as  a  proper  procedure  for  an  air- 
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plane  of  this  construction.)  This  consisted  of  travehng 
in  a  zig-zag  course  turning  the  airplane  first  to  the  right 
and  then  to  the  left  in  15  degree  turns.  In  this  manner 
defendant  pilot  Scott  had  a  direct  view  of  the  runway 
only  at  alternate  intervals    [R.    53,   54,   64,   65,   66] ; 

3.  It  is  arguable  that  appellant's  airplane  was  not  in 
plain  sight  of  defendant  pilot  Scott  as  he  proceeded 
along  the  runway,  because  of  the  following  circum- 
stances : 

(a)  That  the  P-51B  airplane  was  small,  built  close 
to  the  ground,  and  painted  a  camouflage  brown  color 
[R.  42,  66]; 

(b)  That  the  runway  on  which  said  collision  occurred 
was  painted  a  camouflage  color,  known  as  ''Duke's  Mix- 
ture"  [R.  63]; 

(c)  That  the  area  to  the  right  and  left  of  the  runway 
where  this  collision  took  place  was  covered  with  brown, 
dried  grass    [R.  43,  62] ; 

(d)  That  the  hills  in  the  direction  that  defendant  pilot 
Scott  was  looking  were  brown  in  color  and  rose  over  the 
level  of  the  runway  and  airfield  [R.  62] ; 

(e)  That  the  buildings  blending  with  the  hills'  in  the 
background  were  black  and  brown  in  color   [R.  62]. 

The  above  circumstances  must  be  considered  when  de- 
termining the  issue  of  negligence,  and  it  is  clear  that 
under  the  test  set  forth  in  the  Brine  gar  case  (supra), 
fair-minded  men  could  reasonably  reach  different  con- 
clusions on  the  question  of  whether  defendant  pilot 
Scott  was  negligent  in  not  seeing  the  apellant's  airplane. 

In  Point  I  (A),  page  11,  of  Appellant's  Opening 
Brief,  appellant  cites  authorities  supporting  the  principle 
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that  where  a  person  fails  to  see  what  is  in  plain  sight 
and  fails  to  maintain  a  proper  lookout,  such  conduct  is 
negligent.  Appellant  does  not  clearly  state  whether  such 
conduct  is  negligence  as  a  matter  of  law,  or  merely  evi- 
dence of  negligence  from  which  a  jury  can  determine 
that  the  defendant  was  negligent.  As  appellant's  basic 
contention  on  this  appeal  is  that  defendant  pilot  Scott's 
failure  to  see  appellant's  airplane  was  negligence  as  a 
matter  of  law,  these  authorities  will  be  considered  as  to 
whether   they   support   this   contention. 

Examination  of  all  of  these  authorities  reveals  that  in 
every  case  the  issue  of  negligence  was  submitted  to  the 
jury  as  a  question  of  fact  rather  than  the  court  deter- 
mining it  as  a  question  of  law.  Appellant  has  failed  to 
give  this  court  one  authority  where  the  court  has  held 
that  analogous  facts  to  the  instant  case  should  have  been 
taken  from  the  jury  and  decided  as  a  matter  of  law.  Ap- 
pellee admits  that  such  conduct  by  defendant  pilot  Scott 
is  a  question  of  fact  to  be  determined  by  a  jury  and  feels 
that  the  District  Court  properly  submitted  this  issue  to 
the   jury    for   its   determination. 

One  of  appellant's  authorities,  White  v.  Davis,  103 
Cal.  App.  531,  284  Pac.  1086,  cited  in  support  of  the 
principle  that  where  one  fails  to  see  what  is  in  plain 
sight  he  is  guilty  of  negligence  as  a  matter  of  law,  is 
helpful  in  supporting  appellee's  theory  in  that  it  is  argu- 
able whether  appellant's  airplane  blended  with  the  back- 
ground so  as  to  make  it  invisible.  In  the  White  case, 
plaintiff  brought  an  action  against  the  defendant  truck- 
ing company  for  injuries  caused  by  the  negligence  of  its 
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driver  in  running  into  plaintiff  while  he  was  fixing  a 
stranded  car  on  the  highway.  Evidence  showed  that 
plaintiff  had  stopped  his  car  in  front  of  a  stranded  Ford 
car,  left  his  lights  on,  and  had  gone  back  and  was  work- 
ing on  the  Ford  car  when  defendant's  truck  hit  him. 
The  court  in  commenting  on  the  driver's  testimony  that 
he  did  not  see  the  Ford  car  or  the  plaintiff,  stated  as  fol- 
lows at  page  538: 

"Whether  in  the  exercise  of  reasonable  care,  he 
should  have  seen  these  objects,  or  whether,  in  the 
condition  thus  created,  the  Ford  was  so  obscured  or 
so  blended  with  the  plaintiff's  machine,  that  it  could 
not  be  seen  by  the  driver  of  the  truck,  in  the  exercise 
of  reasonable  diligence,  are  questions  of  fact." 

Although  the  decision  of  the  trial  court  was  reversed  on 
other  grounds,  it  was  affirmed  on  the  question  that  the 
issues  of  negligence  and  contributory  negligence  were 
questions  of  fact  for  a  jury  to  decide. 

The  definition  of  negligence  set  forth  in  Point  I  (A), 
page  8,  of  Appellant's  Opening  Brief,  is  an  excellent 
one.  However,  appellee  wishes  to  point  out  that  although 
the  cases  cited  thereunder  affirm  this  principle,  their 
facts  are  not  analogous  situations  supporting  appellant's 
basic  contention  that  the  issue  of  negligence  is  a  ques- 
tion for  the  court  to  determine.  In  the  cases  of  Terrell 
V.  Key  Sytsem,  69  Cal.  App.  (2d)  682,  159  P.  (2d) 
704,  and  Toschi  v.  Christian,  24  Cal.  (2d)  354.  149  P. 
(2d)  848,  the  reviewing  court  reversed  the  ruling  of 
the   trial  court  granting  defendant's  motion  of   nonsuit, 
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and  directed  that  the  issues  of  neghgence  and  contribu- 
tory negligence  were  questions  for  the  jury  and  not  for 
the  court. 

In  Point  I  (Aj,  page  12  of  Appellant's  Opening  Brief, 
it  has  set  forth  a  quotation  allegedly  contained  in  the 
Court's  opinion  in  Williams  v.  Pacific  R.  R.  Co.,  177  Cal. 
235,  170  Pac.  423.  A  thorough  examination  of  the  Court's 
opinion  fails  to  reveal  the  language  quoted  by  the  appel- 
lant. 

The  other  cases,  Chrissinger  v.  Southern  Pacific  Co., 
169  Cal.  619,  149  Pac.  175;  Litlerbury  v.  Kimmet,  183 
Cal.  24,  195  Pac.  660  cited  thereunder  (App. 
Op.  Br.  p.  12),  substantiate  the  principle  set  forth 
by  Appellant  that  where  the  custom  and  standard 
of  performing  a  particular  act  is  so  well  estab- 
lished that  any  deviation  from  that  standard  may  be 
declared  negligence  or  contributory  negligence  as  a  mat- 
ter of  law.  Both  of  these  cases  decided  that  the  trial  court 
properly  granted  defendant's  motion  for  a  non-suit,  be- 
cause plaintiff's  conduct  was  contributory  negligence  as  a 
matter  of  law.  In  the  Chrissinger  case  plaintiff's  conduct 
was  a  complete  disregard  for  his  duty  to  look  or  listen 
for  an  approaching  train  as  he  crossed  a  railroad  track. 
The  evidence  showed  that  the  train  was  in  plain  sight  and 
plaintiff  had  a  clear  and  unobstructed  view  along  the  track. 
In  the  Litlerbury  case  the  defendant  motorist's  negligence 
consisted  of  making  a  left  hand  turn  from  a  thoroughfare 
into  an  intersection  in  front  of  a  bus  in  which  plaintiff 
was  riding,  without  giving  a  hand  signal. 
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The  trial  court  instructed  the  jury  that  defendant  was 
negligent  as  a  matter  of  law,  and  on  appeal  this  ruling 
was  affirmed. 

The  facts  of  the  Chrissinger  and  the  Litlerbury  cases 
are  clearly  distinguishable  from  the  facts  before  this  court. 
Here,  there  is  no  evidence  to  show  that  defendant  pilot 
Scott  disregarded  any  well  established  standard  of  care  as 
did  the  parties  held  responsible  in  those  cases.  On  the 
contrary  the  record  shows  that  defendant  pilot  Scott  was 
very  cautious  from  the  time  he  first  contacted  the  control 
tower  requesting  permission  to  land.  Throughout  the  en- 
tire landing  operation  he  was  in  constant  contact  with  the 
control  tower  and  followed  its  instructions  implicitly  [R. 
50,  55-57].  The  mere  fact  that  he  did  not  see  Appellant's 
camouflaged  airplane  parked  on  a  camouflaged  runway  and 
the  fact  that  a  collision  resulted  is  surely  not  sufficient 
evidence  of  negligence  to  bring  this  case  within  the  rule 
of  these  cases. 

In  Woodheadv.  Wilkinson,  181  Cal.  599,  185  Pac.  851, 
the  principle  of  negligence  as  a  matter  of  law  was  not 
even  considered  by  the  court.  As  the  case  was  tried  with- 
out jury  it  is  impossible  to  determine  whether  or  not  the 
court  would  have  taken  the  issue  of  negligence  from  a 
jury.  The  court  held  that  defendant  was  negligent  in  not 
sounding  his  horn  and  in  driving  negligently  on  the  high- 
way so  as  to  injure  plaintiff,  a  pedestrian,  who  was  right- 
fully on  the  highway. 
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POINT  II. 

The  Appellant  Was  Guilty  of  Such  Contributory  Neg- 
ligence Which  Would  Support  a  Jury  Verdict  for 
the  Defendant. 

Negligence  by  the  plaintiff  which  contributed  to  the  in- 
jury is  a  defense  in  an  action  based  upon  negligence.  This 
defense  has  been  defined  by  the  California  Supreme  Court 
in  Easier  v.  Sacramento  Gas  &  Elec.  Co.,  158  Cal.  514, 
111  Pac.  530,  where  the  court  states  at  page  519: 

".  .  .  the  contributory  negligence  which  will  bar 
a  recovery  must  be  such  as  to  establish  that  the  per- 
son by  failure  to  exercise  the  required  amount  of  care 
proximately  contributed  to  produce  the  injury  com- 
plained of  *so  that  but  for  his  concurring  and  co- 
operative fault  the  injury  would  not  have  happened' 


See: 

Straten  v.  Spencer,  52  Cal.  App.  98,  197  Pac.  540; 
and 

Restatement  of  Torts,  Sees.  463,  464,  466. 

The  issue  for  determination  by  tliis  Court  is  whether 
the  District  Court  erred  in  overruling  plaintiff's  motion 
for  an  instructed  verdict  that  the  appellant  was  not  guilty 
of  contributory  negligence.  Appellee  contends  that  there 
is  ample  evidence  to  sustain  a  verdict  that  plaintiff  was 
guilty  of  contributory  negligence  and  that  the  trial  court 
was  correct  in  submitting  this  case  to  the  jury  on  the  issue 
of  contributory  negligence. 

The  question  of  when  contributory  negligence  is  an  is- 
sue of  fact  or  an  issue  of  law  is,  in  many  instances,  a 
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close  one.  In  Snipes  v.  Southern  Railroad  Company ,  166 
Fed.  1,  at  page  5,  the  Circuit  Court  of  Appeals,  in  re- 
versing the  action  of  the  District  Court  in  taking  the  case 
from  the  jury,  affirmed  the  language  by  the  Supreme  Court 
of  the  United  States  in  Richmond  &  Danville  R.  R.  Co.  v. 
Powers,  149  U.  S.  43,  13  Sup.  Ct.  748,  which  reads  as 
follows : 

"It  is  well  settled  that,  where  there  is  uncertainty 
as  to  the  existence  of  either  negligence  or  contribu- 
tory negligence,  the  question  is  not  one  of  law,  but  of 
fact,  and  to  be  settled  by  a  jury;  and  this,  whether 
the  uncertainty  arises  from  a  conflict  in  the  testimony, 
or  because,  the  facts  being  undisputed,  fairminded 
men  will  honestly  draw  different  conclusions  from 
them." 

See: 

Surdyk  v.   Indiana  Harbor  Belt  R.   Co.,   148  F. 
(2d)  795,  797; 

Dryfoos  v.  Scavenger  Service  Corp.,  115  F.  (2d) 
637,  639;  and 

Malone  v.  Suburban   Transit  Co.,  64  Fed.   Supp. 
859,  863,  affd.  156  F.  (2d)  422. 

Applying  this  test  to  the  case  at  hand  on  the  issue  of 
contributory  negligence,  and  assuming  but  not  admitting, 
the  facts  are  undisputed,  it  can  clearly  be  seen  that  this 
case  is  the  type  upon  which  "fair-minded  men  will  honestly 
draw  different  conclusions  from  them"  as  to  whether  or 
not  the  appellant  was  contributorily  negligent. 
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It  is  appellee's  contention  that  this  record  shows  ample 
evidence  from  which  a  jury  could  reasonably  find  that  ap- 
pellant was  guilty  of  contributory  negligence.  The  follow- 
ing are  specific  facts  of  appellant's  conduct  which  sub- 
stantiate this  conclusion: 

(a)  That  Appellant's  agent  Pitcairn,  the  pilot  of  the 
P-51  airplane,  parked  it  on  runway  22  of  the  Los  Ange- 
les Municipal  Airport  knowing  that  other  airplanes  were 
using  said  runway  for  taxi-ing  [R.  44,  (:>7 ,  77] ; 

(b)  That  xA.ppellant's  agent  Pitcairn,  the  pilot  of  the 
P-51  airplane,  knowingly  disobeyed  the  order  of  Appel- 
lant's agents  in  charge  of  the  control  tower  to  immediately 
proceed  to  the  parking  place  on  runway  C  [R.  77,  116, 
118]; 

(c)  That  Appellant's  agent  Pitcairn,  the  pilot  of  the 
P-51,  could  have  parked  his  airplane  just  off  the  runway 
in  the  grass  which  was  level,  to  his  right  and  thus  avoided 
the  accident  [Tr.  pp.  43-77]  ; 

(d)  That  Appellant's  agents  in  charge  of  the  control 
tower  of  the  Los  Angeles  Municipal  Airport  permitted 
Pitcairn,  the  pilot  of  the  P-51  airplane,  to  remain  on  run- 
way 22  knowing  that  other  airplanes  were  using  said  run- 
way, defendant  pilot  Scott  in  particular  [R.  116,  118- 
121]; 

(e)  That  Appellant's  agents  in  charge  of  the  control 
tower,  knowing  that  said  P-51  airplane  was  parked  on 
runway  22,  and  knowing  the  SBD  plane  of  appellee  was 
so  constructed  that  the  pilot  could  not  see  forward  and 
knowing  the  buildings,  runway,  and  the  P-51  were  camou- 
flaged, and  blended  with  the  color  of  the  grass  on  the  air- 
field, and  the  surrounding  hills,  and  that  the  SBD  plane 
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of  appellee  was  headed  into  the  sun,  ordered  defendant 
pilot  Scott  to  taxi  his  SBD  airplane  along  said  runway  to 
runway  C,  the  parking  area  [R.  117-121] ; 

(f)  That  appellant's  agents  in  charge  of  the  control 
tower  failed  to  warn  the  defendant  Scott,  pilot  of  the 
SBD  airplane,  that  the  P-51  airplane  was  parked  on  run- 
way 22  [R.  117,  118]; 

(g)  The  usual  custom  was  to  move  all  airplanes  off  the 
runways  immediately  after  their  landing  but  this  was  not 
done  by  Appellant  [Tr.  p.  42]. 

(h)  That  appellant's  agents,  who  were  admittedly  in 
charge  of  the  control  tower,  failed  to  make  sure  a  tow 
truck  was  immediately  sent  to  remove  the  P-51  airplane 
from  said  runway  [R.  77 ,  118,  121]. 

Even  though  appellant's  contributory  negligence  con- 
sisted only  of  Pitcairn's  conduct  in  knowingly  parking  the 
P-51  airplane  on  the  runway,  as  described  in  item  (a)  and 
(b)  above,  it  is  submitted  that  such  facts  would  come 
within  the  test  set  forth  in  the  Snipes  case  (supra)  is  such 
that  fair-minded  men  could  honestly  draw  different  con- 
clusions on  the  issue  of  contributory  negligence  by  the 
appellant.  That  Pitcairn's  conduct  was  lack  of  due  care 
is  substantiated  by  his  own  statement  to  defendant  Scott. 
Defendant  Scott  testified  at  page  77  of  the  Transcript  of 
Record  that  he  had  the  following  conversation  with  Pit- 
cairn  about  one  or  two  minutes  after  the  collision  (Scott 
speaking)  : 

"The  first  thing  he  said,  '1  am  glad  you  cut  the 
switch,'  because  I  was  well  on  the  way  of  cutting  him 
up.  And  when  he  finally  got  out  I  said,  T  am  sorry. 
I  didn't  see  you.' 
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"Well,  he  said,  'I  am  sorry.  I  had  no  business 
being  here.  I  have  been  here  for  about  10  minutes. 
I  called  for  a  truck  and  they  haven't  come  after  me 
yet.'"      [R.  77.] 

In  this  case  the  Court  had  not  only  Pitcairn's  conduct 
to  consider,  but  in  addition  the  conduct  of  the  appellant's 
agents  in  charge  of  the  air  traffic  control  tower.  (See 
(d)  to  (g),  inclusive,  supra.)  As  they  had  both  the  duty 
and  the  authority  to  control  the  air  traffic  and  ground 
traffic  by  airplanes  around  the  airfield  [R.  101,  102,  103, 
128],  it  is  reasonable  to  assume  that  in  the  proper  per- 
formance of  their  duties  they,  knowing  the  P-51  airplane 
was  parked  thereon,  would  not  have  permitted  defendant 
Scott  to  have  proceeded  along  runway  22.  Appellant's 
agents  had  full  view  of  both  defendant  Scott's  S.B.D. 
airplane  and  the  P-51  airplane  [R.  118,  121]  and  should 
have  taken  precautions  to  either  remove  the  P-51  air- 
plane or  have  advised  defendant  pilot  Scott  of  its  presence 
on  said  runway.  The  evidence  showed  that  while  in  the 
air,  Pitcairn  requested  a  truck  to  tow  the  P-51  airplane 
to  the  proper  parking  place  [R.  118,  122].  In  proper 
performance  of  their  duties  as  efficient  control  tower  op- 
erators, appellant's  agents  should  have  had  said  truck  there 
to  remove  said  P-51  airplane  when  it  landed,  as  it  was 
foreseeable  that  its  presence  on  runway  22  would  create  a 
hazard  and  cause  a  collision  of  the  type  which  resulted. 

For  these  reasons,  appellee  submits  that  the  trial  court 
would  have  committed  a  gross  error  to  remove  the  case 
from  the  jury  on  the  issue  of  contributory  negligence. 

On  pages  13  and  14  of  Appellant's  Opening  Brief,  it 
contends  that  since  the  test  of  the  P-51  airplane  was  con- 
ducted under  the  usage  and  custom  in  effect  at  the  time 
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of  this  collision,  that  such  usage  and  custom  was  a  proper 
standard  of  due  care  so  that  upon  appellant's  compliance 
therewith  its  conduct  could  not  be  contributory  negligence. 
Appellant  confuses  the  issue  of  due  care  with  the  effect 
of  custom  and  established  procedure.  In  other  words, 
appellant  assumes  that  habitual  course  of  conduct  cannot 
possibly  be  a  negligent  course  of  conduct.  If  appellant 
were  correct  in  this  respect  then  habitual  negligence  even 
of  an  individual,  would  relieve  him  of  the  consequences 
of  his  acts.  This  view  is  clearly  erroneous  because  the 
law  is  clear  that  a  habitual  course  of  conduct  must  meet 
the  standards  of  due  care  as  must  any  other  course  of 
conduct. 

An  authoritative  statement  by  the  California  Supreme 
Court  affirming  this  conclusion  is  contained  in  Robinet  v. 
Hawks,  200  Cal.  265,  at  page  273  (252  Pac.  1045)  : 

"In  the  first  place  the  doctrine  of  customary  usage 
does  not,  to  our  knowledge,  apply  to  the  question  of 
legal  duty  under  the  law  of  negligence.  In  Perry  v. 
Angelus  Hospital  Assn.,  172  Cal.  311,  315  we  say: 
'We  know  of  no  authority  for  the  proposition  that  by 
continuing  in  a  careless  performance  of  duty  a  party 
transforms  its  negligence  into  due  care.'  " 

The  Robinet  case  has  been  affirmed  in  the  following 
cases : 

Shezvard  v.  Virtue,  20  Cal.  (2d)  410,  414,  126  P. 

(2d)  345; 
Neel  V.  Mannings,  19  Cal.  (2d)  647,  655,  122  P. 

(2d)  576; 
Milton  V.  Los  Angeles  Motor  Coach  Co.,  53  Cal. 
App.   (2d)  566,  570,  128  P.   (2d)   178. 

On  page  14  of  Appellant's  Opening  Brief,  it  states  that 
there  was  no  duty  upon  the  part  of  the  operators  of  the 
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control  tower  to  notify  taxiing  airplanes  of  objects  on 
the  runway  they  were  using.  Surely  this  is  a  question  for 
the  jury  under  all  the  circumstances.  Defendant  pilot 
Scott  testified  it  was  customary  and  that  on  previous  oc- 
casions when  taxiing  on  the  runways  he  had  been  warned 
of  airplanes  parked  thereon  [R.  70].  Also  Thomas  E. 
Buckles,  the  operator  in  charge  of  the  control  tower  at 
the  time  of  this  collision  testified  that  sometimes  the  con- 
trol tower  notified  the  pilots  of  the  taxiing  airplanes  of 
obstructions  in  the  runways  and  sometimes  they  did  not 
[R.  127].  In  the  light  of  such  an  inconsistent  procedure 
it  is  surely  arguable  that  the  control  tower,  having  com- 
plete control  of  both  ground  and  air  traffic,  violated  its 
duty  of  due  care  in  instructing  a  pilot  of  an  S.B.D.  air- 
plane to  use  a  runway  on  which  another  airplane  was 
parked  without  warning  the  pilot  of  its  presence  thereon. 
If  so,  it  is  a  question  for  the  jury  to  decide.  This  is 
peculiarly  true  since  appellee's  pilot  could  not  see  for- 
ward in  his  plane  and  had  only  a  limited  vision  by  "S"  ing 
and  the  tower  was  familiar  with  this  plane. 

On  page  13  of  Appellant's  Opening  Brief  it  cites  cases 
affirming  the  principle  that  contributory  negligence  be- 
comes a  question  of  law  when  the  evidence  is  such  that 
reasonable  men  can  reach  only  one  conclusion.  Examina- 
tion of  these  cases  reveal  that  they  are  either  distinguish- 
able on  their  facts  from  the  instant  case  or  are  not  au- 
thority for  this  principle.  Each  case  will  be  considered  in- 
dividually as  follows : 

In  Hamlin  r.  Pac.  Elec.  Ry.  Co.,  150  Cal.  776,  89  Pac. 
1109,  the  trial  court  held  that  plaintiff's  conduct  of  riding 
a  bicycle  along  the  railroad  track  of  defendant  railway 
company  was  such  a  violation  of  a  well-established  stand- 
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ard  of  due  care  as  to  constitute  contributory  negligence  as 
a  matter  of  law.  On  appeal,  the  judgment  of  the  trial 
court  for  the  defendant  was  affirmed.  Comparing  this 
conduct  to  that  of  defendant  pilot  Scott's  in  the  instant 
case,  it  is  clear  that  the  situations  are  not  analogous.  De- 
fendant pilot  Scott  was  proceeding  along  the  runway 
where  he  had  a  right  to  be,  and  where  Appellant,  in  whose 
charge  he  was,  ordered  him  to  go,  whereas,  in  the  Hamlin 
case  the  plaintiff  had  no  right  whatsoever  to  be  on  the 
railroad  track. 

In  Reaugh  v.  Cudahy  Packing  Co.,  189  Cal.  335,  208 
Pac.  125,  the  trial  court  granted  defendant's  motion  for 
non-suit  on  the  ground  that  plaintiff  was  contributorily 
negligent  in  failing  to  see  defendant  autoist  who  was  in 
plain  sight  as  she  crossed  a  street  in  downtown  Los  Ange- 
les. On  appeal,  the  Supreme  Court  reversed  this  ruling 
and  held  that  this  matter  should  have  been  submitted  to 
the  jury  on  the  issues  of  both  negligence  and  contribu- 
tory negligence.  In  other  words,  this  case  rejects  the 
principle  that  contributory  negligence  under  such  circum- 
stances was  a  question  of  law  for  the  Court  affirms  appel- 
lee's contention  that  it  was  a  question  of  fact  for  the  jury. 

In  Young  v.  Southern  Pac.  Co.,  182  Cal.  369,  190  Pac. 
36,  the  trial  court  instructed  the  jury  to  find  plaintiff 
guilty  of  contributory  negligence  as  a  matter  of  law.  Plain- 
tiff's conduct  consisted  of  attempting  to  cross  the  main 
track  of  a  railroad  at  a  crossing,  although  his  view  was 
obstructed  by  cars  standing  on  another  track,  without  the 
slightest  effort  to  stop  or  look  or  listen,  and  without  giv- 
ing any  heed  to  the  warning  of  bells,  whistles  or  shouts 
of  bystanders.  Appellee  agrees  that  in  such  a  situation 
plaintiff  would  be  guilty  of  contributory  negligence  as  a 
matter  of  law.    However,  the  facts  in  the  instant  case  are 
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so  clearly  distinguishable  from  the  Young  case  that  appel- 
lee feels  it  is  not  necessary  to  comment  thereon. 

In  Minter  v.  San  Diego  Consol.  Gas  &  Elec.  Co.,  180 
Cal.  723,  182  Pac.  749,  the  trial  court  granted  defendant's 
motion  to  non-suit  the  plaintiff  on  the  ground  that  there 
was  no  evidence  of  negligence  by  the  defendant  in  the 
maintenance  of  insulated  electric  wires  in  the  upper  part 
of  a  tree  in  front  of  plaintiff's  premises.  Plaintiff's  son 
was  electrocuted  while  working  near  the  wires  in  the  tree. 
The  Supreme  Court  affirmed  the  judgment  for  the  de- 
fendant, but  rejected  defendant's  argument  that  plaintiff 
was  contributorily  negligent  as  a  matter  of  law  and  com- 
mented that  the  question  of  plaintiff's  negligence  would 
have  been  properly  a  question  of  fact  for  the  jury.  Thus, 
under  this  authority,  appellee's  contention  would  be  sus- 
tained. 

On  page  12  of  Appellant's  Opening  Brief  it  cited  Wil- 
liams V.  Pac.  Elec.  Railroad  Co.,  177  Cal.  235,  170  Pac. 
423,  in  support  of  the  principle  that  where  the  standard 
of  care  is  so  clear  that  reasonable  person  could  reach  only 
one  conclusion  on  the  issue  of  contributory  negligence  such 
issue  was  for  the  Court  to  determine  rather  than  for  the 
jury.  This  case  is  authority  for  appellee's  contention  in 
the  instant  case  rather  than  for  appellant's,  because  the 
Supreme  Court  specifically  rejected  the  argument  that  the 
conduct  of  plaintiff  constituted  contributory  negligence  as 
a  matter  of  law  and  held  that  such  conduct  should  be  sub- 
mitted to  the  jury  as  a  question  of  fact. 

On  page  16  of  Appellant's  Opening  Brief,  it  cites  sev- 
eral cases  as  authority  for  the  principle  that  where  but  one 
deduction  can  be  drawn  from  the  evidence  the  question  of 
proximate  cause  is  one  of  law  only.    Appellee  agrees  with 
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this  principle  of  law,  but  contends  that  it  is  inapplicable 
to  the  facts  in  the  instant  case.  Here  the  evidence  shows 
that  Appellee's  pilot,  Pitcairn,  knowing  runway  22  was 
used  by  other  airplanes,  parked  thereon  in  violation  of  the 
custom  of  keeping  the  runways  clear  and  in  violation  of 
the  order  of  the  tower  to  proceed  to  the  ramp,  and  rather 
than  moving  off  the  runway  to  the  side  or  posting  him- 
self as  a  guard  to  prevent  a  collision.  This  conduct  could 
well  be  construed  by  a  reasonable  person  as  a  lack  of  due 
care  and  negligence  contributing  to  this  collision.  Fur- 
ther, Appellant's  agents  in  the  tower,  knowing  that  the 
P-51  airplane  was  parked  on  runway  22,  and  that  the 
pilot  in  Appellee's  plane  could  not  see  forward  from  it,  or- 
dered defendant  pilot  Scott  to  taxi  the  SBD  airplane  along 
said  runway  without  warning  him  of  the  parked  P-51  air- 
plane. Such  conduct  under  all  the  circumstances  is  clearly 
evidence  of  contributory  negligence  and  was  properly  sub- 
mitted to  the  jury  as  a  question  of  fact  for  its  determina- 
tion. 

The  authorities  cited  in  support  of  this  principle  have 
been  examined  and  are  either  distinguishable  from  the  in- 
stant case  on  their  facts  or  not  authority  for  the  cited 
principle. 

In  Zibbcll  v.  Southern  Pacific  Co.,  160  Cal.  237,  116 
Pac.  513,  the  defendant  appealed  from  a  judgment  for  the 
plaintiff  entered  pursuant  to  a  jury  verdict  in  his  favor. 
Defendant  argued  that  the  trial  court  erred  in  not  in- 
structing the  jury  that  plaintiff  was  contributorily  negli- 
gent as  a  matter  of  law.  The  court  affirmed  the  judgment 
of  the  lower  court  and  rejected  defendant's  argument  in 
the  following  language  at  page  241 : 

"  'It  is  only  where  no  fact  is  left  in  doubt,  and  no 
deduction  or  inference  other  than  negligence  can  be 
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drawn  by  the  jury  from  the  evidence,  that  the  court 
can  say,  as  a  matter  of  law,  that  contributory  negli- 
gence is  established.  Even  where  the  facts  are  undis- 
puted, if  reasonable  minds  might  draw  different  con- 
clusions upon  the  question  of  negligence,  the  question 
is  one  of  fact  for  the  jury.'     (Citing  cases.)" 

On  page  16  of  Appellant's  Opening  Brief  it  has  set 
forth  an  excellent  definition  of  proximate  cause.  Apply- 
ing the  facts  of  the  instant  case  to  this  definition,  it  is 
clear  that  if  appellant's  agent,  Pitcairn,  had  refrained  from 
parking  on  runway  22  when  he  knew  other  planes  were 
using  it;  or  if  appellant's  agents  in  charge  of  the  control 
tower  had  warned  defendant  pilot  Scott  of  the  presence 
of  the  P-51  airplane  so  that  he  could  have  avoided  col- 
liding with  it;  or  if  appellant's  agents  in  charge  of  the 
control  tower  had  organized  a  system  whereby  the  tractor 
would  have  been  sent  to  meet  the  P-51  airplane  as  soon 
as  Pitcairn  requested  landing  instructions,  this  collision 
could  have  been  averted.  Thus,  under  this  definition  of 
proximate  cause,  appellant's  conduct  could  clearly  be  con- 
strued as  being  a  proximate  cause  of  the  collision  in  the 
instant  case.  At  least  it  is  sufficiently  arguable  that  the 
issue  should  be  submitted  to  a  jury  as  a  question  of  fact 
rather  than  be  determined  by  the  Court  as  a  question  of 
law. 

In  Flores  v.  Fitzgerald,  204  Cal.  374,  268  Pac.  369,  the 
issue  of  when  contributory  negligence  is  a  question  of 
law  was  discussed,  but  the  Supreme  Court  held  that  on  the 
evidence  presented  the  trial  court  correctly  submitted  the 
issue  to  the  jury  as  a  question  of  fact,  and  affirmed  the 
lower  court's  judgment  for  the  plaintiff. 

In  Douegaii  v.  Baltimore  &  N.  Y.  Ry.  Co.,  165  Fed. 
869,  the  Court  affirmed  the  principle  for  which  it  is  cited. 
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but  held  that  on  the  evidence  presented  the  matter  was  a 
question  for  the  jury.  It  is  submitted  that  this  case  is 
not  authority  for  the  appellant's  contention  in  the  instant 
case. 

In  Winters  v.  Baltimore  &  Ohio  Ry.  Co.,  177  Fed.  44, 
100  C.  C.  A.  462,  the  trial  court  granted  the  defendant's 
motion  for  directed  verdict  on  the  ground  that  the  evi- 
dence showed  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  On  appeal,  the  reviewing  court 
reversed  the  trial  court's  ruling,  saying  that  the  evidence 
on  the  issues  of  negligence,  contributory  negligence  and 
proximate  cause  was  such  that  the  trial  court  erred  in  not 
submitting  these  issues  to  the  jury  as  a  question  of  fact 
for  its  determination. 

It  is  submitted  that  this  authority  supports  appellee's 
contention  in  this  matter  rather  than  appellant's. 

In  Hales  v.  Michigan  Central  Ry.  Co.,  200  Fed.  533, 
188  C.  C.  A.  627,  the  trial  court  granted  a  directed  ver- 
dict for  the  defendant  on  the  ground  that  there  was  insuf- 
ficient evidence  to  go  to  the  jury.  On  appeal,  this  ruling 
was  reversed  because  in  the  opinion  of  the  reviewing 
court,  the  evidence  should  have  been  submitted  to  the  jury. 
Again,  this  case  is  not  authority  for  the  principle  that 
proximate  cause  in  the  instant  case  should  be  determined 
by  the  Court  as  a  matter  of  law. 

In  San  Francisco  &  P.  S.  S.  Co.  v.  Carlson,  161  Fed. 
851,  89  C.  C.  A.  45,  the  defendant  appealed  from  a  jury 
verdict  in  favor  of  the  plaintiff  and  the  reviewing  court 
held  that  the  case  had  been  properly  submitted  to  the  jury 
on  all  issues.  Likewise,  this  case  is  not  an  authority  for 
the  contention  that  the  issue  of  proximate  cause  in  the 
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instant  case  should  have  been  decided  by  the  Court  as  a 
matter  of  law. 

In  Jennings  v.  Davis,  187  Fed.  703,  109  C.  C.  A.  451, 
the  plaintiff,  an  adjoining  landowner,  brought  action 
against  the  defendant,  owner  of  an  oil  pipe  line,  for  de- 
struction of  plaintiff's  property.  Evidence  showed  that 
defendant's  pipe  line  had  sprung  a  leak,  causing  the  oil 
to  seep  underneath  the  plaintiff's  property  and  also  that 
of  a  blacksmith  shop  next  door.  The  following  morning 
the  blacksmith  started  a  fire  in  his  shop  and  dropped  a 
piece  of  red  hot  iron  through  the  floor  boards  into  the  oil 
which  started  the  fire,  destroying  plaintiff's  building.  The 
trial  court  refused  to  instruct  the  jury  that  the  act  of  the 
blacksmith  might  be  an  intervening  cause  so  that  defend- 
ant's conduct  would  not  be  the  cause  of  plaintiff's  injury. 
The  jury  returned  a  verdict  for  the  plaintiff.  On  appeal, 
the  reviewing  court  reversed  the  ruling  of  the  trial  court, 
holding  that  the  act  of  the  blacksmith  was  clearly  the 
proximate  cause  of  plaintiff's  injury  so  that  judgment 
should  have  been  for  the  defendant  as  a  matter  of  law. 
Comparing  these  facts  to  the  instant  case,  it  is  clear  that 
they  are  distinguishable.  No  where  in  the  instant  case  is 
there  any  conduct  which  might  be  construed  as  an  inter- 
vening cause.  Viewed  most  strongly  against  the  appellee, 
the  only  possible  acts  of  the  parties  which  could  have 
caused  this  collision  were:  negligent  conduct  by  defend- 
ant pilot  Scott;  negligent  conduct  by  appellant's  pilot,  Pit- 
cairn;  or  negligent  conduct  by  appellant's  agents  in  charge 
of  the  control  tower.  It  is  submitted  that  the  issue  of 
proximate  cause  in  the  instant  case  is  clearly  one  for  the 
jury  to  determine,  and  the  trial  court  correctly  submitted 
this  case  to  the  jury  on  all  issues. 
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POINT  III. 

The  Trial  Court  Was  Correct  in  Overruling  Appel- 
lant's Motion  for  a  Directed  Verdict,  and  Its  Rul- 
ing Should  Be  Affirmed. 

In  reviewing  the  trial  court's  ruling  of  refusing  to  di- 
rect a  verdict,  it  is  the  duty  of  the  reviewing  court  to 
view  the  evidence  and  all  inferences  reasonably  drawn 
therefrom  in  the  light  most  favorable  to  the  plaintiff. 
Even  though  this  court  wotild  disagree  with  the  conclusion 
reached  by  the  jury  in  the  trial  court,  it  is  not  within  its 
province  to  reverse  the  finding  of  the  jury  on  that  ground. 

The  scope  of  the  determination  of  a  reviewing  court  is 
well-stated  in  the  case  of  Champlin  Refining  Co.  v. 
Walker,  113  F.  (2d)  844,  where  the  Court  states  at  page 
846: 

"In  reviewing  the  ruling  of  the  lower  court  on  a 
motion  for  a  directed  verdict,  the  question  presented 
is  whether  or  not  there  was  substantial  evidence  to 
sustain  a  verdict.  In  determining  that  question,  we 
must  accept  as  true  the  evidence  favorable  to  the 
party  against  whom  a  directed  verdict  has  been 
sought,  and  he  is  entitled  to  the  benefit  of  all  favor- 
able inferences  that  may  reasonably  be  drawn  there- 
from. If  the  evidence  so  considered  was  such  that 
reasonable  men  might  reach  different  conclusions, 
then  the  case  was  one  for  the  jury." 

This  same  conclusion  is  reached  in  the  following  cases: 

Siirdyk  V.   Indiana  Harbor  Belt  R.   Co.,    148   F. 
(2d)  795,  797;  and 

Malone  v.  Suburban  Transit  Co.,  64  F.  Supp.  859, 
863. 
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POINT  IV. 

The  Evidence  Is  Sufficient  to  Sustain  the  Verdict  of 

the  Jury. 

The  duty  of  a  reviewing  court  in  considering  the  ques- 
tion of  whether  the  evidence  is  insufficient  to  sustain  the 
verdict  of  a  jury  is  much  different  than  that  of  the  jurors 
in  reaching  such  a  verdict.  The  reviewing  court  is  not 
permitted  to  weigh  the  evidence,  but  can  only  determine 
whether  there  is  sufficient  evidence  from  which  a  jury 
could  reach  such  a  verdict.  If  there  is  a  sufficient  amount 
of  evidence,  then  the  verdict  of  the  jury  must  be  affirmed. 

In  Dryfoos  v.  Scavenger  Service  Corporation,  115  F. 
(2d)  637,  the  court  states  the  province  of  the  reviewing 
court  in  the  following  language  at  page  640: 

"The  law,  however,  is  not  an  exact  science,  and  its 
processes  cannot  always  be  measured  with  that  cer- 
tainty which  we  might  desire.  We  should  like  to  feel 
morally  certain  that  no  wrong  is  to  be  done  by  re- 
quiring the  payment  of  damages,  but  this  is  not  the 
degree  of  proof  that  the  law  exacts  in  a  civil  suit. 
There  is  substantial  evidence  here  leading  to  the  con- 
clusion expressed  by  the  jury's  verdict,  and  under 
such  circumstances  our  duty  is  plain.  Even  though 
we  may  disagree  with  the  result  reached  by  the  jury 
we  have  no  right  to  substitute  our  judgment  for 
theirs  on  this  question  of  fact.  We  are  constrained, 
therefore,  to  hold  that  the  record  presents  a  jury 
question  on  the  subject  of  causal  connection." 


See: 


Scroggs  v.  American  Stove  Co.,  142  F.  (2d)  297, 
299. 
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Applying  the  above  language  to  the  facts  in  the  instant 
case,  it  is  submitted  that  the  evidence  presented  herein 
both  on  the  issues  of  negligence  and  contributory  negli- 
gence are  ample  to  support  the  jury's  verdict.  Therefore, 
the  appellant's  appeal  on  the  ground  that  the  evidence  is 
insufficient  to  sustain  the  verdict  of  the  jury  should  be 
dismissed. 

Conclusion. 

It  is  respectfully  submitted  that  there  is  no  basis  for 
appellant's  contention  that  the  evidence  on  either  the  issue 
of  negligence  or  that  of  contributory  negligence  is  such 
that  the  trial  court  could  rightfully  decide  either  issue  as 
a  matter  of  lav^  rather  than  submitting  it  to  the  jury  as  a 
question  of  fact.  For  that  reason,  appellee  contends  that 
the  trial  court  was  correct  in  submitting  this  case  to  the 
jury  and  in  overruling  plaintiff's  motion  for  judgment  or 
a  new  trial.  It  is  respectfully  submitted  that  the  judg- 
ment of  the  District  Court  be  sustained. 

Respectfully  submitted, 

James  V.  Brewer, 

Attorney  for  Appellees. 
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Preliminary  to  dealing  with  the  two  main  points  dis- 
cussed in  Appellees'  Brief,  we  reiterate,  at  this  time, 
for  purposes  of   clarity  only,   our  contentions. 

We  respectfully  submit  that  the  evidence  on  the  issue 
of  negligence  and  that  of  contributory  negligence  is  such 
that  the  Trial  Court  should  not  have  submitted  them  to 
the  jury  as  questions  of  fact  but  should  have  decided 
them  as  a  matter  of  law. 
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I. 

From  the  Undisputed  Evidence,  Fair-Minded  Men 
Could  Draw  Only  One  Conclusion — That  De- 
fendant Scott  Was  Negligent  and  His  Negligence 
Was  the  Proximate  Cause  of  the  Damage  to 
Plaintiff's   Plane. 

The  testimony,  as  reflected  in  the  Statement  of  Facts 
of  both  Appellant's  Opening  Brief  and  Appellees'  Brief, 
discloses  that  the  facts  surrounding  the  collision  in  ques- 
tion are  undisputed.  This  allows  appellant  to  take  ad- 
vantage of  the  law  in  Brine  gar  v.  Green  et  ux.,  117  F. 
(2d)  316,  at  page  319,  cited  in  Appellees'  Brief  at  page  9. 
We  have  no  quarrel  with  the  rule  set  out  in  that  case.  In 
fact  we  cite  it  now  in  support  of  our  contention  that  the 
question  of  negligence  was  one  for  the  court  to  decide  as 
a  matter  of  law  and  not  for  the  jury  to  decide  as  a  question 
of  fact. 

By  the  test  laid  down  in  the  Brinegar  case,  the  facts  here 
are  such  that  fair-minded  men  may  reasonably  draw  but 
one  conclusion  from  them — that  Defendant  Scott  was 
negligent. 

No  counsel  could  seriously  deny  that  the  facts  are  not 
in  dispute.  We  have  only  Defendant  Scott's  version  of 
how  the  collision  occurred,  Pitcairn,  pilot  for  the  Gov- 
ernment plane  having  died  prior  to  trial. 

As  we  view  Defendant  Scott's  course  of  conduct,  as 
set  out  in  Appellees'  Brief,  we  notice  with  interest  that 
bare  mention  is  made  of  the  activities  of  Scott  immedi- 
ately prior  to  the  collision.  Those  activities,  we  respect- 
fully submit,  show  without  doubt  clear  negligence  on 
Scott's  part,  and  that  his  negligence  was  the  proximate 
cause  of  the  plaintiff's  damage.  His  conduct  leading  up 
to  the  runway,  careful  as  he  might  have  been,  could  not 
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and  do  not  excuse  the  lack  of  due  care  on  the  part  of 
Defendant  Scott  in  his  subsequent  conduct  on  the  runway 
immediately  preceding  the  accident.  This  subsequent  lack 
of  due  care  was  the  cause,  without  which  the  collision 
would  not  have  occurred.  His  own  uncontradicted  testi- 
mony shows  that  just  before  he  collided  with  the  Gov- 
ernment's plane  Defendant  Scott  looked,  but  failed  to  see 
that  which  was  in  plain  sight.  This  is  actionable  negli- 
gence. 

Appellees  attempt  to  discredit  the  application  of  this 
basic  rule  of  negligence  by  saying  that  the  object  (plane) 
was  not  in  plain  sight  and  that  Defendant  Scott  had  an 
obstructed  view  of  same.  An  examination  of  Scott's 
testimony  will  convince  you  otherwise.  Let  us  see  what 
the  facts  show: 

Defendant  Scott  testified  that  he  landed  on  the  main 
runway  25-R  at  approximately  2  P.  M.  on  a  clear  day 
with  good  visibility  [R.  58,  71]  (in  fact  visibility  was 
good  at  300  feet)  ;  that  he  taxied  down  the  diagonal  run- 
way making  S  turns  at  15  degree  angles  in  order  to  see 
that  the  way  was  clear  |  R.  53,  63,  64] ;  that  at  the  inter- 
section of  25-L  and  25-R  he  stopped  and  turned  his  plane 
in  an  easterly  direction  and  stayed  there  a  minute  to  watch 
a  plane  take  off  [R.  50-53,  58,  89,  123,  133,  136,  138, 
142]  ;  that  he  looked  across  the  main  runway  25-L  and 
down  25-R  upon  which  the  Government's  P-51  plane  was 
parked  and  crossed  the  runway  in  a  hurry  because  the 
field  was  busy  [R.  53,  63,  64]  ;  that  after  entering  25-R 
on  which  the  Government  plane  was  parked,  he  began  to 
taxi  at  about  8  to  10  miles  per  hour  [R.  64],  and  started 
"S"ing  his  plane  at  15°  angles  from  right  to  left  to  see 
if  his  way  ahead  was  clear  [R.  53,  54,  133,  136,  138, 
142]  ;  that  he  looked  but  did  not  see  the  Government  plane 
[R,  77].    The  testimony  Defendant  Scott  gave  concerning 
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what  he  did  after  he  started  "S"ing  his  plane  and  up  to 
the  time  of  impact  shows  his  unobstructed  view  of  the 
Government  plane  which  was  in  plain  sight.  See  Record, 
page  54: 

"Q.  The  purpose  of  the  'S'ing  was  to  get  a  clear 
unobstructed  view  of  the  diagonal  down  which  you 
were  proceeding.  Is  that  correct?  A.  (of  Scott) 
That  is  correct. 

Q.     And   you   did   that?     A.     Yes. 

Q.     And  you  looked?     A.     Yes." 

Again,  at  page  53,  Scott  answered: 

''As  I  turned  the  plane  to  the  left  I  could  see  out 
the  right  side.  Down  the  diagonal  I  could  see  all 
the  right  side." 

By   Mr.   Brewer,  at  page  66: 

"Q.  Your  only  visibility  to  the  front  was  by  'S' 
turns,  is  that  it?     A.     That  is  correct." 

Without  further  argument  it  is  apparent  that  by  De- 
fendant Scott's  own  testimony  he  had  an  unobstructed 
view  of  the  Government's  plane  which  was  in  plain  sight, 
which  plane  he  failed  to  see.  Appellant  Scott  at  no  time 
ever  gave  any  reason  for  failing  to  see  the  Government 
plane  immediately  before  the  collision.  Interestingly 
enough.  Defendant  Scott  testified  his  right  wing  hit  the 
fin  or  tail  fin  of  the  Government  plane  [R.  67],  and  that 
the  Government  plane  was  parked  on  the  right  side  of 
the  runway.  In  view  of  his  further  testimony  at  page 
53,  that  he  turned  the  plane  left  so  he  could  see  out  the 
right  side  and  that  he  could  see  all  the  right  side,  it  is 
difficult  to  absolve  him  from  a  violation  of  his  duty  to 
see  that  which  was  in  plain  sight.  He  seeks  relief  now 
from  answers  to  scattered  questions  of  his  counsel  relative 
to  the  color  of  the  Government  plane  and  that  of  the  grass, 
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runway  and  hills.  This  testimony  cannot  avail  the  Ap- 
pellees because  Defendant  Scott  many  times  during  the 
trial  admitted  seeing,  without  apparent  difficulty,  all  kinds 
of  planes  flown  all  over  the  same  field,  with  the  same  grass, 
runway,  and  hills  as  background  [R.  51,  58,  59,  60] ; 
also  no  one  else  seemed  to  have  any  difficulty  in  seeing  the 
plane,  even  at  300  feet. 

Actually,  if  Defendant  Scott  cares  to  admit  that  his 
failure  to  see  the  Government  plane  was  because  of  its 
color,  those  circumstances  certainly  put  an  added  burden 
on  the  defendant  to  proceed  with  caution,  especially  when 
he  knew  the  field  was  a  busy  one  on  that  day. 

In  addition,  it  would  appear  that  the  Defendant  Scott 
should  have  foreseen  the  presence  of  other  planes  on  the 
runway  and  kept  a  lookout  for  them.  He  knew  it  was 
a  busy  field  on  that  day  and  that  other  planes  were  using 
the  diagonal.  There  was  a  distinct  duty  on  the  part  of 
Defendant  Scott  under  those  conditions  to  keep  a  lookout 
for  possible  danger.     See  page  63: 

"Q.  You  were  asked  the  question  if  you  were  in 
a  hurry  to  cross  the  main  air  strip.  Why  was  that, 
sir?  A.  Just  in  case  somebody  else  might  be  land- 
ing that  I  didn't  see." 

And  again  at  page  64: 

''Q.  That  was  a  pretty  busy  field  at  that  time. 
was  it  not?     A.     Yes. 

Q.  Lots  of  planes  landing  taking  off,  is  that  cor- 
rect?    A.     That's   right." 

Comment  is  made  by  Appellee  that  in  all  cases  cited  by 
counsel  in  support  of  our  contention  that  Defendant  Scott 
was  negligent  in  failing  to  see  what  was  in  plain  sight, 
the  question  of  negligence  was  submitted  to  the  jury.  That 
is  true  but  in  each  case  the  evidence  was  in  dispute.  In 
the  instant  case  there  is  no  dispute  as  to  facts. 
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Appellant  Was  Not  Guilty  of  Any  Contributory 
Negligence. 

Similar  to  the  question  of  Defendant  Scott's  negligence 
is  that  of  the  conduct  of  Appellant.  As  hereinabove  al- 
ready pointed  out  in  Paragraph  I,  it  becomes  solely  a 
question  of  law  when,  as  in  the  instant  case,  there  is  no 
dispute  in  the  evidence,  and  where,  from  the  undisputed 
facts,  reasonable  men  can  draw  but  one  conclusion. 

The  facts  showing  the  conduct  of  the  pilot  for  the 
Government  plant,  Pitcairn,  before  the  accident  are  not 
in  dispute.  Because  the  pilot  died  before  the  trial,  we 
must  rely  entirely  upon  the  testimony  of  Defendant  Scott 
and  the  operator  of  the  Air  Control  Tower  for  the  fact 
of  Pitcairn's  conduct.  No  contradictory  evidence  was  or 
could  be  offered. 

The  only  possible  way  in  which  Appellees  could  sustain 
their  claim  of  contributory  negligence  on  the  part  of  the 
Government  would  be  to  show  either  that  Pitcairn  was 
negligent  in  parking  the  Government  P-51  on  the  edge 
of  the  diagonal  runway  or  that  the  operator  of  the  Air 
Traffic  Control  Tower  was  negligent  in  handling  the 
traffic  on  the  field  at  the  time  of  the  collision. 

We  respectfully  submit  that  the  undisputed  testimony 
discloses  not  one  scintilla  of  evidence  of  negligence  on 
the  part  of  either  Pitcairn  or  the  operator  and  reasonable 
men  could  not  under  any  reasonable  interpretation  draw 
a  contrary  inference. 

Considering  now  the  conduct  of  Pitcairn  directly  before 
the  collision,  we  respectfully  point  to  the  following  facts: 

(A)  After  conducting  a  test  flight  for  the  Government, 
and  while  still  in  the  air,  the  pilot  of  the  Government's 


P-51,  Pitcairn,  radioed  a  request  to  the  Air  Traffic  Con- 
trol Tower  for  a  tractor  to  meet  him  and  tow  the  P-51 
to  the  parking-  area.    [R.  118,  122.] 

(B)  Pitcairn  parked  the  Government  P-51  on  the 
diagonal  runway,  which  is  150  feet  wide.  [R.  74;  Pltf. 
Ex.  1.] 

(C)  He  parked  the  plane  on  the  right  side  of  the  run- 
way facing  West,  with  both  wheels  on  the  edge  of  the 
runway.    [R.  44,  45,  68-70.] 

(D)  The  plane  was  parked  by  Pitcairn  as  close  to  the 

edge  as  possible. 

"It  was  close  to  the  edge  of  the  runway,  his  wheels 
were,  as  close  as  he  could  get,  I  would  say."  [Tes- 
timony of  Defendant  Scott,  R.  73.] 

(E)  It  was  customary  in  that  airport  to  park  Govern- 
ment P-51  test  flight  planes  on  the  diagonal  runway  where 
Pitcairn  parked  the  Government  plane  in  question.  [R. 
40.] 

(F)  In  keeping  with  this  there  was  no  rule  or  regu- 
lation prohibiting  the  parking  of  planes  on  runways.  [R. 
128.] 

Most  important  of  all  is  the  testimony  of  Defendant 
Scott  that  Pitcairn  parked  the  Government  plane  in  such 
a  way  that  120  feet  was  left  free  on  the  runway  to  let 
other  planes  pass. 

"0.  Now  the  runway  is  150  feet  wide.  How  much 
space  would  he  have  been  taking  up  on  that  run- 
way ?     A.     Not  over  30  or  35  feet,  I  wouldn't  think. 
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Conclusion. 

We  respectfully  submit  the  evidence  on  both  the  issue 
of  negligence  and  contributory  negligence  is  such  that 
the  Trial  Court  should  have  decided  both  rather  than 
submit  them  to  the  jury  as  questions  of  fact. 

For  this  reason  we  respectfully  submit  that  the  judg- 
ment of  the  District  Court  be  reversed. 

Respectfully  submitted, 

James  M.   Carter, 

United  States  Attorney, 

Clyde  C.  Downing, 
Assistant  U.  S.  Attorney, 
Acting   Chief,   Civil  Division 

Cameron  L.  Lillie, 

Assistant  U.  S.  Attorney, 
Attorneys   for   Appellant. 
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2  Universal  Insurance  Co.  vs. 

In  the  United  States  District  Court  for  the 

District  of  Oregon. 

Civil  No.  3087 

FRANCIS  M.  STEINBACH  and  CAROLYN  S. 
STEINBACH, 

Plaintiffs, 

vs. 

UNIVERSAL  INSURANCE  COMPANY,  a 
corporation. 

Defendant. 

COMPLAINT 
Plaintiff  for  cause  of  action  alleges : 

I. 

That  during  the  times  herein  mentioned  the  plain- 
tiffs were  the  owners  of  a  suction  dredge  named 
^'WISHRAM." 

II. 

That  the  defendant,  Universal  Insurance  Com- 
pany, is  a  corporation,  organized  and  existing  under 
the  laws  of  the  State  of  New  Jersey,  and  authorized 
to  write  and  enter  into  the  contract  hereinafter  set 
forth. 

III. 

That  on  or  about  the  6th  day  of  June,  1945  the  de- 
fendant, for  value  received,  issued  its  policy  of  in- 
surance No.  P.  C.  50295  to  plaintiffs  wherein  and 
whereby  the  defendant  insured  the  hull,  tackle,  ap- 
parel, furniture,  machinery,  boilers,  and  everything 
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connected  with  tlie  said  suction  dredge  Wishram  in 
the  sum  of  $12,500  against  loss  cause  by  stranding, 
sinking,  colliding,  and  other  perils  of  the  sea  and 
water  for  a  period  of  from  the  6th  day  of  June, 
1945  to  the  6th  day  of  June,  1946. 

IV. 

That  on  or  about  the  14th  day  of  July,  1945  said 
policy  of  insurance  issued  by  defendant  in  favor  of 
plaintiffs  was  ammended  so  that  the  same  applied 
while  said  dredge  was  confined  to  the  waters  of 
Nehalem  Bay  and  tributaries  of  Tillamook  County, 
Oregon.  [1*] 

V. 

That  thereafter  on  or  about  the  24th  day  of  Oc- 
tober, 1945  said  policy  of  insurance  was  further  am- 
mended wherein  and  whereby  the  defendant,  for 
value  received,  agreed  to  and  did  extend  the  terms 
and  protction,  under  said  policy,  to  cover  one  trip 
and  voyage  from  Nehalem  Bay  to  Tillamook  Bay. 

VI. 

That  on  or  about  the  1st  day  of  November,  1945, 
the  said  suction  dredge  Wishram  was  taken  from 
said  Nehalem  Bay  on  a  trip  and  voyage  to  the  said 
Tillamook  Bay;  that  during  said  voyage  the  said 
dredge  Wishram  became  stranded  upon  the  outer 
rocks  of  the  jetty  leading  into  the  Tillamook  Bay 
and  was  immediately  broken  up  and  demolished  by 
the  waves  and  other  elements  and  became  an  entire 
loss. 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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VII. 

That  at  the  time  of  said  loss  suction  dredge  Wish- 
ram  was  reasonably  worth  considerable  in  excess  of 
$12,500. 

VIII. 

That  under  the  terms  of  the  agreement  whereby 
the  defendant  extended  the  terms  of  said  policy  of 
insurance  to  cover  the  voyage  from  Nehalom  Bay 
to  Tillamook  Bay,  plaintiffs  were  obligated  to  pay 
to  defendant,  in  case  of  loss  or  damage,  the  further 
sum  of  $1,062.50,  on  account  of  premium,  thereby  re- 
ducing the  amount  of  said  insurance  and  defend- 
ant's liability  to  $11,437.50. 

IX. 

That  defendant  was  promptly,  fully,  and  com- 
pletely notified  of  said  loss  and  plaintiffs  furnished 
to  defendants  full  and  complete  information  con- 
cerning said  loss  and  otherwise  complied  with  all 
requests  of  defendant ;  that  defendant  on  November 
30,  1945  notified  plaintiffs  that  it  denied  all  liablity 
for  loss  under  said  policy,  and,  ever  since  [2]  said 
date,  the  defendant  has  refused  to  take  any  steps  to 
adjust  and  pay  any  part  of  said  loss  and  has  ever 
since  continued  to  deny  all  liability  for  said  loss. 

Wherefore,  plaintiffs  demand  judgment  against 
the  defendant  for  the  sum  of  $11,437.50  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  Novem- 
ber 30,  1945,  together  with  the  costs  and  disburse- 
ments of  this  action. 

GEO.  P.  WINSLOW, 

Attorney  for  Plaintiffs. 

[Endorsed] :     Filed  March  30,  1946. 
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State  of  Oregon, 
County  of  Tillamook — ss. 

1,  Carolyn  S.  Steinbach  being  first  duly  sworn, 
say  that  I  am  one  of  the  plaintiffs  in  the  within  en- 
titled cause  and  that  foregoing  complaint  is  true  as 
I  verily  believe. 

/s/  CAROLYNE  S.  STEINBACH, 

Subscribed  and  sworn  before  me  this  29th  day 
of  March,  1946. 

[Seal]        /s/  GEO.  P.  WINSLOW, 

Notary  Public  for  Oregon. 
My  Commission  expires  May  11,  1947. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  COMPLAINT 

Come  now  the  plaintiffs  and  for  their  supple- 
mental complaint  in  the  above  entitled  cause  allege 
as  follows : 

I. 

Permission  of  the  Court  first  being  had  to  file 
this  the  plaintiffs'  supplemental  complaint,  the 
plaintiffs  do  by  virtue  of  Rule  No.  X  adopt  by  ref- 
erence each  and  every  allegation,  part  and  parcel  of 
their  complaint  heretofore  filed  in  this  cause  to- 
gether with  each  and  every  allegation,  part  and 
parcel  of  the  plaintiffs '  reply  heretofore  filed  in  this 
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cause  and  make  them  a  part  and  parcel  of  this  their 
supplementary  complaint  as  though  particularly  set 
forth  and  alleged  at  this  place. 

II. 

That  this  cause  is  an  action  against  the  defendant, 
Universal  Insurance  Company,  upon  a  policy  of  in- 
surance written  by  the  said  insurance  company 
naming  the  above  plaintiffs  as  insureds  and  that  a 
loss  occurred  under  the  said  policy  on  or  about  the 
1st  day  of  November,  1945.  That  the  defendant  was 
immediately  notified  of  the  said  loss  and  did,  on 
the  30th  day  of  November,  1945,  deny  all  liability  to 
these  plaintiffs  for  the  said  loss  under  the  policy, 
and  ever  since  said  date  has  refused  [4]  to  settle  the 
said  claim  or  make  any  adjustment  or  pay  any  part 
or  parcel  thereof,  and  have  and  do  now  continue 
to  deny  liability  to  these  plaintiffs  under  the  said 
policy  for  the  said  loss. 

III. 

That  a  period  of  six  months  has  now  expired 
since  the  denial  of  liability  to  these  plaintiffs  by  the 
said  defendant  insurance  company  and  the  plain- 
tiffs have  been  forced  to  and  have  employed  attor- 
neys for  the  purpose  of  collecting  their  loss  and 
damages  under  and  by  virtue  of  the  said  insurance 
policy.  That  a  reasonable  attorney's  fee  to  be  allowed 
these  plaintiffs  as  attorney's  fees  against  the  de- 
fendant in  this  case  is  the  sum  of  Two  Thousand 
Two  Hmidred  Eighty-seven  and  50/100  ($2287.50) 
Dollars. 
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Wherefore,  these  plaintiffs  demand  judgment 
against  the  defendant  for  the  full  sum  of  Eleven 
Thousand  Four  Hundred  Forty-seven  and  50/100 
($11,447.50)  Dollars,  with  interest  thereon  at  the 
rate  of  six  per  cent  (6%)  per  annum  from  the  30th 
day  of  November,  1945,  as  prayed  for  in  the  plain- 
tiffs' complaint  herein  together  with  an  additional 
sum  of  Two  Thousand  Two  Himdred  Eighty-seven 
and  50/100  ($2287.50)  Dollars  attorney's  fees. 

GEO.  H.  WINSLOW, 
W.  K.  PHILLIPS, 

Attorneys  for  Plaintiffs. 


State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Supplemental  Com- 
plaint by  copy  as  prescribed  by  law  is  hereby  ad- 
mitted, at  Portland,  Oregon,  this  28th  day  of  June, 
1946. 

MacCORMAC  SNOW, 

Attorney  for  Defendant  G.K. 

[Endorsed] :     Filed  June  29,  1946. 


[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  now  the  plaintiffs  and  for  reply  to  all  the 
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allegations  of  new  matter  set  forth  in  defendant's 
answer  and  denies  each  and  every  allegation  therein 
contained  except  as  the  same  conform  to  the  express 
allegations  of  plaintiffs'  complaint  or  are  hereinafter 
expressly  admitted. 

Further  replying  plaintiffs  allege : 

I. 

That  prior  to  the  17th  day  of  October,  1945  the 
owners  of  said  Suction  Dredge  "Wishram"  applied 
to  defendant  for  an  extension  and  amendment  to 
said  insurance  policy,  mentioned  and  referred  to  in 
the  complaint  and  answer  herein,  to  cover  towage 
of  said  Suction  Dredge  "Wishram"  from  Nehalem 
Bay  to  Tillamook  Bay,  Tillamook  County,  Oregon; 
that  defendant  agreed  to  grant  said  extension  and  on 
October  17,  1945,  caused  the  following  letter  to  be 
written  and  mailed  to  the  owners'  representative: 

'' Broadway  0523.  Addison  P.  Knapp  Co.,  Gen- 
eral Insurance,  Henry  Building,  Portland  4, 
Oregon. 

October  17,  1945. 

"Captain  Hugh  Corrigan, 
General  Delivery, 
Rockaway,  Oregon. 

"Dear  Captain: 

"Emmett  Rathbun  has  requested  me  to  give 
you  a  quotation  for  extending  the  hull  insur- 
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aiice  policy  covering  tlie  dredge  'Wishram' 
while  moving  from  Nehalem  Bay  to  Tillamook 
Bay. 

**  Generally  speaking  the  marine  underwriters 
wdll  not  cover  outside  trips  of  this  nature  after 
October  15.  However,  in  view  of  the  sort  run  I 
will  take  the  responsibility  of  granting  the  cov- 
erage at  10  per  cent,  to  return  8%  per  cent  upon 
safe  arrival;  if  you  will  pick  the  weather  and 
only  make  the  trip  when  conditions  are  entirely 
safe. 

''It  would  of  course,  be  necessary  for  us  to 
have  tlie  dredge  surveyed  before  she  leaves  Ne- 
halem  Bay  so  if  you  wish  the  protection,  kindly 
advise  in  advance  so  that  necessary  arrange- 
ments can  be  made  Vvith  a  qualified  surveyor. 

''Yours  very  truly, 

/s/  ADDISON  P.  KNAPP. 
"APK:td" 

II. 

That  thereafter  said  Suction  Dredge  "Wishram" 
was  placed  in  condition  for  tow^age  from  Nehalem 
Bay  to  Tillamook  Bay,  a  distance  of  about  11  miles, 
and  was  surveyed  and  inspected  by  an  authorized 
representative  of  defendant,  namely,  Emmett  Rath- 
bun;  that  defendant's  surveyor  approved  the  condi- 
tion of  said  dredge  and  authorized  and  directed  that 
said  tow  be  made  as  early  as  possible  and  during 
calm  weather ;  said  survey  and  approval  of  the  con- 
dition of  said  dredge  "Wishram"  was  made  prior  to 
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October  24,  1945 ;  that  thereafter  the  defendant  in- 
surance company  submitted  to  plaintiffs  the  follow- 
ing statement: 

"Portland  4,  Oregon, 

"Frances  M.  &  Carolyne  S.  Steinbach, 
c/o  Captain  J.  H.  Corgan, 
General  Delivery, 
Garibaldi,  Ore. 

October  a/c  1945 

"In  Account  With  Addison  P.  Knapp  Co.,  Gen- 
eral Insurance,  Henry  Building.  [8] 

"October  24th— Universal  Policy  PC  50295 
— Dredge  'Wishram.' 

"Additional  Nehalem  to  Tillamook.  .$1250.00 
To  be  returned  safe  arrival,  no  claim  $1062.50 


$  187.50" 

That  thereafter  on  October  30,  1945  the  sum  of 
$187.50  was  paid  to  defendant  by  plaintiffs  and 
accepted  by  defendant  to  cover  the  premium  charged 
by  defendant  for  the  extended  insurance  covering 
the  towage  from  Nehalem  Bay  to  Tillamook  Bay. 

III. 

That  on  November  1,  1945,  when  the  v  eather  was 
calm,  one  Otto  Berg,  who  owned  and  operated  a 
qualified  tow  boat,  was  employed  to  tow  said  Suc- 
tion Dredge  "Wishram"  from  Nehalem  Bay  to 
Tillamook  Bay;  that  said  dredge  was  lost  on  said 
Voyage  as  alleged  in  plaintiffs'  complaint. 
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IV. 

That  on  October  24,  1945,  the  defendant  prepared 
the  following  endorsement: 

' '  Endorsement 
Suction  Dredge  'Wishram' 

"For  and  in  consideration  of  an  additional 
premium  of  $1250  the  within  policy  is  hereby 
extended  to  cover  one  trip  from  Nealem  Bay  to 
Tillamook  Bay  in  tow  of  the  tug  'Umpqua 
Chief.  In  event  of  safe  arrival  of  the  insured 
dredge  at  Tillamook  Bay  and  no  claim  result- 
ing from  damage  sustained  during  voyage  in- 
sured by  this  endorsement  the  Assureds  shall 
be  entitled  to  a  return  of  $1062.50  from  the  Un- 
derwriters. 

"After    arrival    at    Tillamook    Bay    insured 
dredge  shall  be  warranted  confined  to  the  waters 
of  Tillamook  Bay  and  its  tributaries. 

''All  other  terms  and  conditions  of  this  policy 
remaining  unchanged. 

"This  vslip  is  attached  to  and  forms  part  of 
Policy  No.  PC  50295  of  the  Universal  Insur- 
ance Company,  Issued  to  Frances  M.  and  Caro- 
lyne  S.  Steinbach.    Dated  at  October  24,  1945. 

ADDISON  P.  KNAPP  CO. 
/s/  ADDISON  P.  KNAPP." 
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V. 

That  said  endorsement  so  prepared  by  defendant 
under  date  of  October  24,  1945  was  retained  by  the 
defendant  until  October  30,  1945 ;  that  on  October 
30,  1945  the  defendant  deposited  [9]  said  endorse- 
ment in  the  IT.  S.  mail  at  Portland,  Oregon,  ad- 
dressed to  Captain  J.  H.  Corgan,  General  Delivery, 
Garibaldi,  Oregon;  that  said  endorsement  was  ac- 
companied by  a  letter  in  words  and  figures  as  fol- 
lows, to-wit : 

'^BRoadway  0523.  Addison  P.  Knapp  Co.,  Gen- 
eral Insurance,  Henry  Building,  Portland 
4,  Oregon. 

October  30,  1945. 

"Captain  J.  H.  Corgan, 

General  Delivery, 

Garibaldi,  Oregon. 

''Dear  Capt.  Corgan: 

"In  accordance  with  your  recent  instructions, 
we  are  sending  you  herewith  endorsement  ap- 
plying to  Universal  Policy  PC  50295  extending 
it  to  cover  one  trip  of  the  Dredge  'Wishram' 
while  being  towed  from  Nehalem  Bay  to  Tilla- 
mook by  the  tug  'Umpqua  Chief. 

"Surveyor  Rathbun  has  approved  this  tow 
only  if  made  during  calm  weather.  Under  the 
circumstances,  I  trust  you  will  be  very  careful 
in  picking  the  weather  for  the  trip. 
"Yours  very  truly, 

/s/  ADDISON  P.  KNAPP. 
"APK:td.     End." 
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VI. 

That  J.  H.  Corgan,  to  whom  defendant's  letter  of 
October  30,  1945  was  addressed,  is  a  son  of  Captain 
Hugh  Corgan;  that  said  son,  J.  H.  Corgan,  never 
had  any  negotiations  with  defendant  in  regard  to 
the  extension  of  said  insurance  to  cover  towage  of 
said  dredge  from  Nehalem  Bay  to  Tillamook  Bay; 
that  both  Captain  Hugh  Corgan  and  his  son,  J.  H. 
Corgan,  during  the  time  herein  mentioned  resided 
at  Rockaway,  Oregon,  and  their  postoffice  address 
was  General  Delivery,  Rockaway,  Oregon,  all  of 
which  was  well-kno\^Ti  to  defendant;  that  Captain 
Hugh  Corgan  or  his  son,  J.  H.  Corgan  [10]  never 
did  reside  at  Garibaldi,  Oregon  and  never  authorized 
the  sending  of  any  mail  to  them  at  Garibaldi,  Ore- 
gon; that  the  letter  of  the  defendant  to  Captain 
Hugh  Corgan  under  date  of  October  17,  1945,  set 
forth  in  full  in  paragraph  I  of  this  reply,  contained 
the  correct  address  of  the  said  Captain  Corgan ;  that 
the  letter  of  defendant  dated  October  30,  1945  was 
sent  by  defendant  to  Garibaldi,  Oregon,  through  the 
sole  negligence  of  defendant  and  by  reason  of  de- 
fendant's said  negligence  the  same  was  never  de- 
livered to  the  said  J.  H.  Corgan  or  to  anyone  else 
until  long  after  the  loss  of  the  said  Suction  Dredge 
''Wishram." 

VII. 

That  at  no  time  prior  to  the  loss  of  said  Suction 
Dredge  "Wishram"  did  the  defendant  or  any  of  its 
representatives  mention  or  suggest  that  the  exten- 
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tion  of  said  insurance  to  cover  said  towage  from 
Nehalem  Bay  to  Tillamook  Bay  was  conditioned  on 
the  same  being  towed  by  the  tug  ''Umpqua  Chief"; 
that  in  truth  and  m  fact  the  said  tug,  ''Umpqua 
Chief"  was  not  then  available  to  make  said  tow  and 
Vv'as  engaged  in  other  work  more  than  300  miles  dis- 
tant from  N'ehalem  Bay,  all  of  which  was  well 
known  to  the  defendant  and  its  representatives,  or 
should  have  been  known  to  defendant  and  its  repre- 
sentatives. 

VIII. 

That  at  the  time  the  said  Suction  Dredge  "Wish- 
ram"  w^as  surveyed  and  approved  by  defendant  for 
said  voyage  from  Nehalem  Bay  to  Tillamook  Bay, 
the  question  of  what  boat  would  tow  said  dredge  on 
said  voyage  was  discussed,  and  defendant  and  its 
representatives  were  then  informed  by  a  representa- 
tive of  the  owners  of  said  Suction  Dredge  "Wish- 
ram"  that  an  effort  was  being  made  to  obtain  a  cer- 
tain fish  boat  known  as  "Faymar"  owned  by  one 
Davenport,  and  that  said  boat  "Faymar"  or  some 
other  similar  boat  would  be  used  for  said  tow;  that 
defendant's  representative  and  surveyor  then  and 
there  expressed  satisfaction  [11]  with  the  boat 
"Faymar"  or  any  other  similar  boat ;  that  thereafter 
the  owner  of  said  boat  "Faymar"  notified  plaintiffs 
that  he  was  unable  to  make  said  towage  and  there- 
upon one  Otto  Berg,  the  owner  of  a  fish  boat  named 
"Julia  D",  was  employqed  to  tow  said  dredge;  that 


Frances  M.  Steinbach,  etc.  15 

the  said  boat  "Julia  D"  was  more  powerful  and 
better  equipped  for  towing  said  dredge  than  the 
said  boat  "Faymar". 

IX. 
That  the  payment  of  the  sum  of  $187.50  to  de- 
fendant to  cover  the  premium  charged  by  defendant 
for  extending  said  insurance  as  alleged  in  paragraph 
II  of  this  reply  was  made  by  check ;  that  said  check 
was  held  by  the  defendant  until  November  8,  1945 
when  the  defendant  cashed  said  check;  that  at  the 
time  defendant  cashed  said  check  covering  said  pre- 
mium, and  for  several  days  prior  thereto,  said  de- 
fendant had  full  and  complete  information  about 
the  loss  of  said  dredge  "Wishram"  and  that  the 
same  was  being  towed  by  the  boat  '*  Julia  D"  at  the 
time  of  said  loss;  that  defendant  retained  the  pro- 
ceeds of  said  check  without  any  offer  to  return  the 
same  until  the  30th  day  of  November,  1945. 

X. 

That  had  it  not  been  for  the  negligence  of  de- 
fendant in  sending  its  letters  of  October  30,  1945, 
set  forth  in  paragraph  V  of  this  reply,  to  Garibaldi, 
Oregon,  plaintiffs  w^ould  have  received  the  same  on 
October  31,  1945  and  before  said  voyage  was  com- 
menced; that  on  November  1,  1945  defendant  was 
notified  of  the  loss  of  said  dredge  ""Wishram,"  and 
plaintiffs  thereupon  made  demand  upon  defendant 
for  the  payment  of  the  full  amount  of  said  insur- 
ance; that  on  November  7,  1945  the  defendant  for 
the  first  time  informed  plaintiffs  that  it  had  pre- 
pared an  endorsement  requiring  said  tow  to  be  made 
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by  the  "Umpqiia  Chief",  and  that  said  endorse- 
ment had  been  mailed  to  j^laintiffs'  representative 
on  [12]  October  30;  that  defendant  thereupon  also 
informed  plaintiffs  that  said  endorsement,  through 
error  of  the  defendant,  had  been  misdirected  and 
sent  to  Garibaldi,  Oregon  instead  of  Rockaway,  Ore- 
gon; that  plaintiffs'  representative  immediately 
called  at  the  Post  Office  in  Garibaldi,  Oregon  and 
thereupon  obtained  defendant's  letter  of  date  of 
October  30,  1945,  and  the  endorsement  set  forth  in 
paragraph  IV  of  this  reply. 

XI. 

That  by  reason  of  the  facts  hereinbefore  set  forth 
the  defendant  ought  to  be  and  is  estopped  from 
alleging  or  claiming  that  there  was  any  condition 
attached  to  the  extension  of  said  insurance  cover- 
ing the  towage  of  said  dredge  ^'Wishram"  from 
Nehalem  Bay  to  Tillamook  Bay,  requiring  that  said 
dredge  should  be  towed  by  the  boat  "Umpqua 
Chief." 

XII. 

That  the  provision  contained  in  said  endorsement, 
herein  mentioned  and  set  forth  in  paragraph  IV  of 
this  reply,  requiring  said  tow  to  be  made  by  the 
"Umpqua  Chief"  was  placed  in  said  endorsement 
mthout  the  knowledge  or  consent  of  plaintiffs,  and 
plaintiffs  had  no  knowledge  or  information  concern- 
ing the  same  until  seven  days  after  the  loss  of  said 
Dredge  "Wishram";  that  said  provision  was  placed 
in  said  endorsement  by  the  defendant  contrary  to  all 
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previous  negotiations  and  understandings  between 
plaintiffs  and  defendant  in  reference  to  said  voyage ; 
that  said  provision  was  placed  in  said  endorsement 
by  defendant  through  gross  error  or  fraudulently; 
that  the  following  language  contained  in  said  en- 
dorsement to-wit,  ''in  tow  of  the  tug  'Umpqua 
Chief,  should  be  stricken  therefrom,  and  said  en- 
dorsement should  be  reformed  by  striking  said 
language  just  quoted  therefrom. 

Wherefore,  plaintiffs  having  fully  replied  demand 
judgment  against  the  defendant  in  accordance  with 
plaintiffs'  complaint;  [13]  plaintiffs  also  pray  that 
the  endorsement  set  forth  in  paragraph  IV  of  this 
reply  be  reformed  by  striking  out  and  eliminating 
therefrom  the  following  language  to-wit,  "in  tow 
of  the  tug  'Umpqua  Chief." 

Plaintiffs  further  request  that  this  cause  be  tried 
before  a  jury  and  demand  is  hereby  made  by  plain- 
tiffs for  a  jury  trial. 

/s/  GEO.  P.  WINSLOW, 
/s/  W.  K.  PHILLIPS, 

Attorneys  for  Plaintiffs. 

[Endorsed]:     Filed  June  10,  1946. 


State  of  Oregon, 
County  of  Tillamook — ss. 

I,  Prances  M.  Steinbach,  being  first  duly  sworn, 
say  that  I  am  one  of  the  plaintiffs  in  the  within  en- 
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titled  cause  and  that  the  foregoing  reply  is  true  as  I 
verily  believe. 

/s/  FRANCES  M.  STEINBACH. 

Subscribed  and  sworn  before  be  this  5th  day  of 
June,  1946. 

[Seal] 

/s/  GEO.  P.  WINSLOW, 

Notary  Public  for  Oregon. 

My  Commission  Expires  May  11,  1947. 

Services  of  the  foregoing,  by  receipt  of  a  duly 
certified  copy  thereof,  in  Multnomah  County  on  this 
10th  day  of  June,  1946,  is  hereby  admitted. 

/s/  MacCORMAC  SNOW, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  June  10,  1946. 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Comes  the  defendant,  leave  of  the  court  being 
first  had,  and  files  this  its  amended  answer,  and 
thereupon  admits,  denies  and  alleges  as  follows: 

The  defendant  answering  the  original  complaint 
herein,  admits,  denies  and  alleges  as  follows: 

I. 

Defendant  denies  each  and  every  allegation  of 
Paragraph  I  of  the  complaint. 
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II. 

Admits  paragraph  II  of  said  complaint. 

III. 

Admits  the  allegations  of  paragraph  III  of  the 
complaint  except  that  the  said  policy  on  June  6, 
1945,  covered  the  said  dredge  only  after  arrival  and 
while  operating  at  Nehalem  Bay,  Oregon. 

IV. 

Answering  paragraph  TV  of  said  complaint  de- 
fendant admits  that  on  or  about  July  14,  1945,  the 
said  policy  of  insurance  was  amended  to  cover  the 
said  dredge  at  Nehalem  Bay,  Oregon,  and  said 
amendment  provided  that  from  July  23,  1945,  said 
dredge  should  be  warranted  confined  to  the  waters 
of  Nehalem  Bay  and  its  tributaries,  and  defend- 
ant denies  that  the  said  dredge  was  insured  by  said 
policy  [16]  in  the  waters  or  tributaries  of  Tilla- 
mook County,  Oregon. 

V. 

Answering  paragraph  V  of  the  complaint  defend- 
ant denies  that  the  said  paragraph  correctly  alleges 
the  amendment  to  said  policy  made  by  the  endorse- 
ment thereon  dated  October  24,  1945,  and  alleges 
that  prior  to  said  date  plaintiffs  by  their  agents 
stated  to  defendant's  agents  that  they  desired  the 
extension  of  said  policy  to  cover  towage  of  said 
dredge  from  Nehalem  Bay  to  Tillamook  Bay  and 
represented  to  defendant's  agents  that  the  said  tow- 
age would  be  done  by  the  Tug  ''Umpqua  Chief". 
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The  defendant  by  its  agents,  being  content  with  the 
"Umpqua  Chief"  as  the  said  towing  vessel,  accepted 
the  said  insurance  risk  on  behalf  of  the  defendant, 
and  reinsured  a  portion  of  the  same  on  behalf  of 
the  defendant  on  the  basis  that  the  said  towage  of 
said  dredge  would  be  performed  by  the  Tug  "Ump- 
qua  Chief",  and  issued  and  mailed  to  plaintiffs' 
agent  the  said  endorsement  of  October  24,  1945, 
which  is  in  words  and  figures  as  follows: 

"Suction  Dredge  'Wishram' 
Endorsement 

For  and  in  consideration  of  an  additional 
premium  of  $1250  the  within  policy  is  hereby 
extended  to  cover  one  trip  from  Nehalem  Bay 
to  Tillamook  Bay  in  tow  of  the  tug  "Umpqua 
Chief".  In  event  of  safe  arrival  of  the  insured 
dredge  at  Tillamook  Bay  and  no  claim  result- 
ing from  damage  sustained  during  voyage  in- 
sured by  this  endorsement  the  Assureds  shall  be 
entitled  to  a  return  of  $1062.50  from  the  Un- 
derwriters. 

After  arrival  at  Tillamook  Bay  insured 
dredge  shall  be  warranted  confined  to  the  waters 
of  Tillamook  Bay  and  its  tributaries. 

All  other  terms  and  conditions  of  this  policy 
remaining  unchanged. 

This  slip  is  attached  to  and  forms  part  of 
Policy  No.  PC  50295,  of  the  Universal  Insur- 


Frances  M.  Steinhach,  etc.  21 

ance  Conipany,  issued  to  Frances  M.  and  Caro- 
lyne  S.  Steinbach,  Dated  at  October  24,  1945. 

ADDISON  P.  KNAPP  CO. 
By  ADDISON  P.  KNAPP."  [17] 

VI. 

Answering  paragraph  VI  of  said  complaint  de- 
fendant admits  that  on  or  about  November  1,  1945, 
the  said  dredge  "Wishram"  became  stranded  on 
the  rocks  of  the  jetty  at  Tillamook  Bay  and  was 
broken  up  and  demolished  and  became  an  entire 
loss.  Defendant  alleges  that  on  said  day  the  plain- 
tiffs attempted  to  have  said  dredge  towed  from 
Nehalem  Bay  to  Tillamook  Bay  but  did  not  employ 
the  said  Tug  "Umpqua  Chief"  to  conduct  said  tow- 
age, but  employed  the  fish  boat  "Julia  D"  to  per- 
form said  towage.  Defendant  further  asserts  that 
the  said  dredge  was  lost  in  the  said  attempted  tow- 
age by  said  ''Julia  D"  and  that  the  said  "Umpqua 
Chief"  had  no  part  in  said  towage. 

VII. 

Answering  paragraph  VII  of  said  complaint  the 
defendant  admits  that  at  the  time  of  said  loss  the 
"Wishram"  was  reasonably  worth  the  sum  of  $12,- 
500.00  but  denies  that  the  said  dredge  was  worth 
more  than  that  sum. 

VIII. 

Answering  paragraph  VIII  of  said  complaint  the 
defendant  denies  that  the  premium  arrangements 
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of  said  policy  were  as  set  forth  in  said  paragraph 
VIII  and  alleges  that  the  came  were  as  set  forth  in 
the  above  quoted  endorsement  of  October  24,  1945. 
At  the  time  of  said  attempted  voyage  plaintiffs  paid 
the  defendant  the  sum  of  $187.50  on  accoimt  of  said 
premium.  Defendant  received  the  same  before  learn- 
ing that  said  towage  from  Nehalem  Bay  to  Tilla- 
mook Bay  was  attempted  by  the  fish  ]3oat  "Julia 
D"  instead  of  by  the  tug  ''Umpqua  Chief".  Upon 
learning  that  the  said  towage  had  been  attempted 
by  the  fish  boat  "Julia  B"  the  defendant  returned 
the  said  $187.50  to  the  plaintiffs  in  the  form  of  a 
check  for  the  reason  that  because  of  the  breach  of 
warranty  by  the  use  of  the  fish  boat  "Julia  B"  in- 
stead of  the  tug  "Umpqua  Chief",  and  for  other 
reasons,  the  defendant  was  relieved  of  all  liability 
under  the  said  policy  for  the  said  loss  of  the  said 
dredge.  The  plaintiffs,  however,  [18]  thereafter  re- 
turned to  defendant  the  said  check  for  $187.50  and 
the  defendant  has  heretofore  paid  the  said  sum  into 
the  registry  of  this  court  for  and  on  behalf  of  the 
plaintiffs. 

IX. 

Answering  paragraph  IX  of  said  complaint  the 
defendant  denies  that  it  was  promtly  furnished  with 
information  that  the  said  towage  from  Nehalem  Bay 
to  Tillamook  Bay  had  been  attempted  with  the  aid 
of  the  "Julia  B"  instead  of  the  "Umpqua  Chief" 
and  therefore  denies  each  and  all  allegations  of 
notice  contained  in  said  paragraph  IX.  Befend- 
ant   further   denies   that   the   plaintiffs   performed 
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their  duties  under  said  policy  in  that  the  plaintiffs 
having  represent  and  warranted  that  the  towage 
from  Nehalem  Bay  to  Tillamook  Bay  would  be  un- 
dertaken by  the  tug  ''IJmpqua  Chief"  thereafter 
caused  said  towage  to  be  undertaken  by  the  said 
fish  boat  "Julia  D".  The  defendant  therefore  de- 
nies each  and  all  of  the  allegations  of  paragraph 
IX  of  said  complaint. 

The  defendant  in  answer  to  the  Supplemental 
Complaint  herein,  admits,  denies  and  alleges  as  fol- 
lows: 

I. 

Answering  paragraph  I  of  the  Supplemental 
Complaint  the  defendant  hereby  adopts  by  refer- 
ence each  and  all  of  its  admissions  and  denials  in  its 
foregoing  answer  to  the  original  complamt,  and  re- 
peats and  makes  said  admissions  and  denials  a  part 
of  this,  its  answer  to  the  Supplemental  Compaint. 

II. 

Answering  paragraph  II  of  the  Supplemental 
Complaint  defendant  admits  the  allegations  of  said 
paragraph  II,  except  that  defendant  denies  that  the 
defendant  was  immediately  or  for  a  considerable 
period  of  time  notified  of  the  loss  therein  referred 
to.  [19] 

III. 

Answering  paragraph  III  of  the  Supplemental 
Complaint  the  defendant  admits  that  six  months 
have  expired  since  the  defendant's  denial  of  liability 
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to  the  plaintiffs  upon  the  said  policy  of  marine  in- 
surance but  denies  that  the  plaintiffs  have  been 
forced  to  employ  attorneys  to  bring  suit  under  said 
policy  and  denies  that  the  reasonable  fee  of  the 
plaintiff's  attorney  in  this  action  amounts  to 
$2,287.50  or  any  other  simi. 

Defendant  for  answer  to  the  reply  of  the  plain- 
tiffs herein,  admits,  denies  and  alleges  as  follows: 

I. 

Answering  paragraph  I  of  said  reply  defendant 
admits  that  its  agent  sent  a  letter  to  Captain  Hugh 
Corgan  at  Rockaway,  Oregon,  dated  October  17, 
1945,  and  that  the  letter  set  out  in  paragraph  I  of 
said  reply  is  a  substantial  cop}^  of  said  letter.  De- 
fendant further  admits  that  prior  to  said  time  cer- 
tain negotiations  were  had  with  the  said  Captain 
Corgan  looking  toward  the  issuance  of  an  insurance 
policy  covering  the  dredge  "Wishram"  but  the  de- 
fendant does  not  have  sufficient  information  on 
which  to  form  a  belief  as  to  whom  Captain  Corgan 
then  represented  and  therefore  denies  that  he  rep- 
resented the  owners  of  said  suction  dredge  and  puts 
the  plaintiffs  to  the  proof  of  their  allegations  on  that 
behalf.  And  the  defendant  denies  each  and  every 
other  allegation  of  paragraph  I  of  said  reply  except 
as  herein  expressly  admitted. 

II. 

Answering  paragraph  II  of  said  reply  de- 
fendant denies  that  the  suction  dredge  *'Wishram" 
was  placed  in  condition  for  towage  from  Nehalem 
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Bay  to  Tillamook  Bay.  Defendant  admits  that  de- 
fendant's surveyor  approved  the  condition  of  the 
dredge  and  authorized  and  directed  that  the  towage 
be  made  as  early  as  possible  and  during  calm 
weather  and  admits  that  said  survey  and  approval 
was  made  prior  to  October  [20]  24,  1945.  Defendant, 
however,  denies  that  said  survey  was  complete  or 
that  said  dredge  was  ever  placed  in  condition  for 
said  towage  upon  the  ground  that  the  hawser  with 
which  said  towage  was  later  attempted  was  never 
exhibited  to  Emmett  Rathbun  or  any  other  represen- 
tative of  the  defendant  for  seurvej^  and  said  Captain 
Hugh  Corgan  on  behalf  of  the  purported  owners  of 
the  dredge  then  represented  to  the  said  Emmett 
Rathbun  that  the  towage  from  Nehalem  Bay  to 
Tillamook  Bay  would  be  undertaken  by  the  '*Ump- 
qua  Chief",  using  the  hawser  belonging  to  the  tug 
"Umpqua  Chief",  and  the  said  Rathbun  being  eon- 
tent  on  behalf  of  the  defendant  with  the  hawser  of 
the  "Umpqua  Chief"  did  not  survey  any  hawser  on 
board  the  "Wishram"  and  was  never  shown  by  the 
said  Captain  Corgan  or  anybody  else  the  hawser 
on  board  the  dredge  "Wishram".  Defendant  that 
a  bill  sent  out  substantially  as  stated  in  said  Para- 
graph II  and  admits  that  the  sum  of  $187.50  was 
paid  to  defendant  but  denies  that  the  same  was  paid 
by  the  plaintiffs  and  denies  that  the  said  payment 
was  accepted  by  the  defendant  as  a  premium  for 
extended  insurance  from  Nehalem  Bay  to  Tilla- 
mook Bay  or  for  any  other  purpose.  Defendant 
denies  each  and  every  aallegation  of  the  said  para- 
graph II  except  as  expressly  admitted  herein. 
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III. 

Answering  paragraph  III  of  said  reply  the  de- 
fendant admits  that  the  said  dredge  was  lost  on  an 
attempted  voyage  from  Nehalem  Bay  to  Tillamook 
Bay  on  or  about  November  1,  1945,  but  denies  that 
the  weather  was  calm  on  said  day  and  denies  that 
Otto  Berg  owned  or  operated  any  qualified  tow  boat. 
Defendant  admits  that  Captain  Corgan  or  someone 
on  behalf  of  the  purported  owners  of  said  dredge 
employed  a  boat  of  which  Otto  Berg  was  the  pur- 
ported owners  to  attempt  to  tow^  said  dredge  *' Wish- 
ram"  from  Nehalem  Bay  to  Tillam.ook  Bay  but  de- 
nies that  said  fish  boat  was  a  qualified  tow  boat  or 
any  other  kind  of  a  tow  boat.  Defendant  denies  each 
and  every  allegation  of  paragraph  III  of  said  reply 
except  as  specifically  admitted  herein.  [21] 

IV. 

Answering  paragraph  IV  of  said  reply  admits 
that  the  defendant  prepared  an  endorsement  to  the 
marine  insurance  policy  which  is  the  subject  of  this 
action  and  that  the  copy  of  said  endorsement  ap- 
pearing in  said  paragraph  IV  is  substantially  a  cor- 
rect copj^  thereof  but  denies  that  the  defendant  pre- 
pared said  endorsement  on  October  24,  1945,  and 
denies  each  and  every  allegation  of  said  paragraph 
IV  except  as  specifically  admitted  herein. 

V. 

Defendant  admits  that  its  agents  on  October  30, 
1945,  sent  the  said  endorsement  in  the  United  States 
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mail  under  cover  of  a  letter  of  that  date,  a  substanti- 
all}^  true  copy  of  which  is  set  forth  in  said  reply,  but 
denies  each  and  every  other  allegation  of  paragraph 
V  except  as  expressly  admitted  herein. 

VI. 

Answering  paragraph  VI  of  said  reply  the  de- 
fendant admits  that  Captain  Hugh  Corgan  has  a 
son  by  the  name  of  J.  H.  Corgan  and  that  the  said 
J.  H.  Corgan  never  had  any  negotiations  with  the 
defendant  in  regard  to  the  extention  of  said  insur- 
ance to  cover  towage  of  said  dredge  from  Nehalem 
Bay  to  Tillamook  Bay.  Defendant  denies  knowledge 
and  information  sufficient  to  form  a  belief  as  to 
whether  Captain  Hugh  Corgan  and  the  said  J.  H. 
Corgan  during  the  time  mentioned  in  said  reply  re- 
sided at  Rockaway  or  elsewhere  or  that  neither  of 
them  then  resided  at  Garibaldi,  Oregon.  Defendant 
denies  that  said  letter  of  October  30  was  sent  by  its 
agent  to  Garibaldi  instead  of  to  Rockaway  through 
any  negligence  of  the  defendant  and  denies  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  when  the  same  was  delivered  to  J.  H.  Corgan  or 
Captain  Hugh  Corgan.  Defendant  denies  each  and 
every  allegation  in  paragraph  VI  of  said  reply  ex- 
cept as  expressly  admitted  herein.  [22] 

VII. 

The  defendant  denies  that  prior  to  the  loss  of  the 
dredge  "Wishram"  neither  the  defendant  nor  any 
of  its  representatives  suggested  that  the  extension 
of  said  insurance  policy  to  cover  towage  from  Neha- 
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lem  Bay  to  Tillamook  Bay  was  conditioned  on  the 
dredge  being  towed  by  the  tug  ''Umpqiia  Chief". 
Defendant  denies  that  the  tug  "Umpqua  Chief"  was 
not  then  available  to  make  said  towage  and  denies 
that  said  "Umpqua  Chief"  was  more  than  three 
hundred  miles  distant  from  Nehalem  Bay  or  distant 
at  all  from  Nehalem  Bay  but  denies  that  the  exact 
location  of  the  "Umpqua  Chief"  was  known  to  the 
defendant  or  its  representatives  at  any  one  particu- 
lar time  during  the  said  negotiations.  Defendant  de- 
nies each  and  every  allegation  of  paragraph  VII  of 
said  reply  except  as  expressly  admitted  herein. 

VIII. 

Answering  paragraph  VIII  of  said  reply  defend- 
ant dj^nies  that  at  the  time  of  the  alleged  survey  of 
the  dredge  "Wishram",  which  defendant  also  de- 
nies by  reason  of  the  fact  that  no  hawser  was  sur- 
veyed, the  said  Captain  Corgan  or  anybody  on  be- 
half of  the  purported  owners  of  the  *^ Wishram" 
stated  that  a  fish  boat  known  as  the  "Faymar" 
would  be  used  for  said  towage  and  denies  that  any 
representative  of  the  defendant  at  any  time  ap- 
proved the  "Faymar"  or  any  similar  boat.  Defend- 
ant has  no  information  as  to  whether  the  owner  of 
the  "Faymar"  notified  the  plaintiffs  that  he  was  un- 
able to  make  said  towage  or  whether  the  said  owner 
recommended  the  fish  boat  "Julia  D"  and  denies 
the  allegations  to  that  effect  and  puts  plaintiffs  to 
the  proof  thereof,  nor  does  the  defendant  have  any 
knowledge  or  information  as  to  whether  the  "Julia 
D"  or  the  "Faymar"  is  the  more  powerful,  and  de- 
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nies  the  said  allegation  and  puts  the  plaintiffs  to  the 
proof  thereof.  Defendant  denies  each  and  every  alle- 
gation of  paragraph  VIII  except  as  expressly  ad- 
mitted herein.  [23] 

IX. 

Answering  paragraph  IX  of  said  reply,  the  de- 
fendant admits  that  its  agent  received  the  sum  of 
$187.50,  purporting  to  cover  the  premium  charged 
by  the  defendant  for  extending  said  insurance,  and 
that  defendant  cashed  the  check  on  or  about  the 
time  alleged.  Defendant  admits  that  on  or  about  No- 
vember 30,  1945,  defendant  returned  the  proceeds  of 
said  check  to  the  plaintiffs  and  that  the  check  of  de- 
fendant's agent  was  thereafter  returned  to  the  said 
agent.  Defendant  has  heretofore  paid  the  said  sum 
of  $187.50  into  the  registry  of  this  court.  Defendant 
denies  each  and  every  allegation  of  said  paragraph 
IX  of  the  reply  except  as  expressly  admitted  herein. 


Answering  paragraph  X  of  said  reply,  defendant 
denies  the  alleged  negligence  of  its  agent  and  denies 
that  on  November  7,  1945,  the  defendant  for  the 
first  time  informed  the  plaintiff  that  it  was  prepared 
an  endorsement  requiring  said  towage  by  the  said 
*'Umpqua  Chief".  Defendant  has  no  knowledge  or 
information  as  to  when  anyone  purporting  to  repre- 
sent the  plaintiffs  first  received  said  endorsement  of 
October  24,  1945,  and  therefore  denies  the  allegation 
of  the  said  paragraph  X  in  that  respect.  Defendant 
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denies  each  and  every  allegation  in  paragraph  X  of 
said  reply  except  as  admitted  herein. 

XI. 

Defendant  denies  the  allegations  of  paragraph  XI 
of  said  reply  and  the  whole  thereof. 

XII. 

Answering  paragraph  XII  of  said  reply  defend- 
ant has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  what  knowledge  or  information 
the  plaintiff  had  if  any  concerning  the  requirement 
that  said  towage  by  done  by  the  "Umpqua  Chief" 
and  denies  the  allegations  in  said  paragraph  XII  in 
said  respect  and  puts  the  plaintiffs  to  the  proof 
thereof.  Defendant  denies  that  the  said  provision 
was  placed  m  said  endorsement  contrary  to  any  [24] 
previous  negotiation  or  understanding  between  the 
defendant  and  the  said  Captain  Hugh  Corgan  or 
anyone  purporting  to  represent  the  plaintiffs.  De- 
fendant denies  that  the  said  provision  was  placed  in 
said  endorsement  either  through  error,  gross  or 
otherwise,  or  fraudulently.  Defendant  denies  that 
the  words  "in  tow  of  the  'Umpqua  Chief  "  should 
be  stricken  from  the  said  endorsement  and  denies 
that  the  said  endorsement  should  be  reformed  as 
claimed  by  tlie  plaintiffs,  or  otherwise.  Defendant 
denies  each  and  every  allegation  of  said  paragraph 
XII  of  said  reply  except  as  herein  expressly  ad- 
mitted. 

For  a  further,  separate  and  affirmative  answer  to 
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the  said  original  complaint,  supplemental  complaint, 
and  reply  and  to  the  whole  of  said  three  pleadings, 
the  defendant  alleges  as  follows: 


During  the  times  named  herein,  the  defendant, 
Universal  Insurance  Company,  was  and  is  a  corpor- 
ation organized  and  existing  mider  and  by  virtue  of 
the  laws  of  the  State  of  New  Jersey,  and  was  and  is 
duh^  authorized  to  transact  the  business  of  marine 
insurance  within  the  State  of  Oregon. 

II. 

During  the  times  named  herein,  J.  L.  Steinbach 
and  D.  E.  Steinbach,  both  residents  of  Tillamook, 
within  the  District  of  Oregon,  were  and  are  partners 
doing  business  under  the  name  and  style  of  The 
Steinbach  Iron  Works. 

III. 

On  or  about  the  6th  day  of  June,  1945,  one  Hugh 
Corgan,  known  in  the  records  of  this  case  as  Captain 
Corgan,  purchased  at  a  price  of  $5500.00  from  the 
United  States  Government,  the  suction  dredge 
"Wishram",  her  machinery,  etc,  being  the  dredge 
named  and  described  in  the  pleadings  of  this  case. 
No  part  of  the  said  purchase  price  was  furnished 
by  the  said  Captain  Hugh  Corgan  but  the  said  J.  L. 
Steinbach  [25]  and  D.  E.  Steinbach  supplied  alone 
all  of  the  said  purchase  price  to  the  said  Captain 
Hugh  Corgan  and  in  turn  borrowed  a  portion  of 
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the  same  from  the  plaintiff,  Frances  M.  Steinbach, 
wife  of  the  said  J.  L.  Steinbach  and  D.  E.  Stein- 
bach, executed  and  delievered  to  the  said  Francis 
M.  Steinbach,  their  promisory  note  which  was  un- 
secured. 

IV. 

Upon  tlie  purchase  of  said  dredge  on  or  about 
June  6,  1945,  the  said  Captain  Hugh  Corgan  ap- 
proached the  agents  of  the  defendant  insurance  com- 
pany and  represented  that  the  plaintiffs  herein, 
Frances  M.  Steinbach  and  Carolyn  S.  Steinbach, 
were  the  owners  of  said  dredge  and  requested  the 
issuance  of  a  marine  insurance  policy  covering  the 
said  dredge.  Upon  said  representation  the  defend- 
ant issued  its  marine  insurance  policy  No.  PC-50295, 
w^hich  is  the  identical  insurance  policy  sued  on  in 
this  action. 

Y. 

On  or  about  >Tuly  23,  1945,  the  said  Captain  Hugh 
Corgan  and  his  son,  J.  H.  Corgan,  both  giving  their 
post  office  addresses  at  Tillamook,  Oregon,  executed 
and  acknowledged  and  thereafter  filed  for  record  in 
the  County  of  Tillamook  and  State  of  Oregon,  an 
assumed  business  name  certificate  representing  that 
said  parties  had  an  interest  in  or  intended  to  con- 
duct the  business  of  Coast  Dredging  &  Construction, 
Ltd.,  an  estate  in  joint  tenancy  under  the  name  and 
style  of  Coast  Dredging  &  Construction,  Ltd. 
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VI. 

On  or  about  July  23,  1945,  the  said  Captain 
Hugh  Corg-an,  together  with  his  wife,  Constance  T. 
Corgan,  executed  and  acknowledged  and  thereafter 
filed  for  record  in  the  County  of  Tillamook  and 
State  of  Oregon,  a  document  whereby  the  said  Hugh 
Corgan  and  wife  undertook  to  convey  to  the  said 
Hugh  Corgan  and  the  said  J.  L.  Steinbach  and  D. 
E.  Steinbach.  trustees,  certain  real  property  situate 
in  Tillamook  County,  Oregon,  which  document 
stated  that  the  said  trustees  should  conduct  a  corpor- 
ate business  under  the  name  and  style  of  Coast  [26] 
Dredging  &  Construction,  Ltd.,  at  Tillamook,  Ore- 
gon. This  defendant  is  informed  and  believes  that 
the  said  Captain  Hugh  Corgan,  H.  L.  Steinbach,  I). 
E.  Steinbach  and  the  said  J.  H.  Corgan  and  no 
other  persons,  claim  interest  in  the  said  business 
known  as  Coast  Dredging  &  Construction,  Ltd,,  and 
that  the  said  business  association  at  all  times  since 
July  23,  1945,  has  been  and  is  in  legal  effect  a  part- 
nership. 

VII. 

The  said  Captain  Hugh  Corgan  turned  over  to 
the  said  Coast  Dredging  &  Construction,  Ltd.,  the 
management  and  operation  of  the  said  dredge 
^'Wishram"  and  may  also  have  turned  over  the  legal 
ownership  of  said  dredge  to  the  said  partnership, 
Coast  Dredging  &  Construction,  Ltd. 

VIII. 

Wherefore  defendant  alleges  that  neither  of  the 
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plaintiffs  was  ever  at  any  time  an  o^vner  or  part 
owner  in  all  or  any  part  of  the  suction  dredge 
"Wishram"  or  her  machinery,  tackle,  apparel,  fur- 
niture or  any  part  of  said  dredge  and  the  said 
marine  insurance  policy  which  forms  the  basis  of 
this  suit  has  at  said  times  been  and  is  now  void. 

IX. 

Upon  the  issuance  of  said  policy  the  said  Captain 
Hugh  Corgan  desired  said  dredge  towed  from  Coos 
Bay  to  Nehalem  Bay  by  the  tug  ''Umpqua  Chief" 
and  the  defendant  believing  that  said  plaintiffs  were 
the  owners  of  said  dredge  and  that  the  said  Captain 
Hugh  Corgan  was  their  agent,  consented  to  said 
towage  and  at  said  time  surveyed  the  tug  "Umpqua 
Chief"  and  her  towing  hawser,  and  also  surveyed 
the  said  dredge  for  the  said  towage. 

X. 

During  the  early  part  of  October,  1945,  the  said 
Captain  Hugh  Corgan  desired  said  dredge  towed 
from  Nehalem  Bay  to  Tillamook  Bay  and  repre- 
sented to  the  agents  of  the  defendant  insurance  [27] 
com.pany  that  he  would  have  said  towage  performed 
by  the  said  tug  "Umpqua  Chief".  The  agents  of  the 
defendants,  still  believing  that  the  plaintiffs  oAvned 
said  dredge  and  that  Captain  Hugh  Corgan  was 
their  agent  and  believing  that  the  said  towage  would 
be  performed  by  the  said  "Umpqua  Chief",  issued 
an  endorsement  covering  said  towage  from  Nehaleni 
Bay  to  Tillamook  Bay,  which  endorsement  is  cor- 
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rectly  set  forlli  in  paragraph  V  of  this  answer  and 
by  reference  is  incorporated  in  this  present  para- 
graph. Before  issuing-  said  endorsement  the  de- 
fendant's agent  surveyed  the  said  dredge  as  to  her 
general  fitness  for  said  towage  but  made  no  survey 
of  the  tug  "Umpqua  Chief''  or  her  towing  hawser. 
At  the  time  of  the  said  survey  of  the  said  dredge 
''Wishram",  the  said  dredge  was  not  equipped  with 
any  hawser,  nor  had  said  dredge  ever  been  equipped 
vrith  a  towing  hawser  so  far  as  the  defendant  and 
its  agents  knov\'  or  were  informed  by  the  said  Cap- 
tain Hugh  C organ,  or  anyone  in  charge  of  the  said 
dredge. 

XI. 

Some  two  weeks  or  thereabouts  before  the  said 
towage  w^as  attempted  from  Nehalem  Bay  to  Tilla- 
mook Bay,  the  said  Captain  Hugh  Corgan  on  behalf 
of  said  dredge,  entered  into  an  agreement  to  make 
said  towage  with  one  Otto  Berg,  Jr.,  who  was  the 
owner's  representative  on  board  and  in  charge  of  a 
certain  fish  boat  knowTi  as  the  'Mulia  D",  whereby 
the  said  '^  Julia  D"  was  to  undertake  said  towage. 
Thereafter  and  until  the  day  of  the  said  attempted 
towage  from  Nehalem  Bay  to  Tillamook  Bay,  the 
said  Captain  Hugh  Corgan  knew  that  said  towage 
was  to  be  attempted  by  said  fish  boat  but  failed  to 
disclose  that  fact  to  the  defendant,  or  any  of  its 
agents  or  representatives. 

XII. 
In  order  to  assist  in  said  towage  and  since  the  fish 
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boat  "Julia  B"  was  not  equipped  with  a  towing 
hawser,  the  said  Captain  Hugh  Corgan  borrowed 
from  some  person  unknown  to  this  defendant  a 
hawser  for  the  purpose  of  use  in  said  plamied  tow- 
age from  Nehalem  Bay  to  [28]  Tillamook  Bay.  The 
said  hawser  was  old  and  badly  worn  and  rotted  and 
was  in  no  sense  a  sufficient  hawser  for  use  in  said 
towage  and  these  facts  were  at  all  times  known  to 
the  said  Captain  Hugh  Corgan  or  should  have  been 
known  by  him. 

XIII. 

The  said  "Julia  D"  was  not  at  said  time  and 
never  was  a  sufficient  vessel  for  use  in  towing  said 
dredge  from  Nehalem  Bay  to  Tillamook  Bay,  in  that 
the  said  "Julia  B"  w^as  not  sufficiently  powered  and 
was  not  equipped  with  proper  towing  bits  or  a  suffi- 
cient crew.  Nor  was  said  "Julia  B"  equipped  with 
any  sufficient  or  strong  towing  hawser.  All  of  the 
said  facts  about  the  deficiencies  of  the  "Julia  B" 
were  at  all  times  known  to  the  said  Captain  H;\n:h 
Corgan,  or  should  have  been  knov/n  ])y  him, 

XIV. 

The  said  Captain  Hugh  Corgan  having  previously 
represented  that  the  tug  "Umpqua  Cliief"  would 
effect  the  said  towage  from  Xehalem  Bay  to  Tilla- 
m^ook  Bay,  never  informed  the  defendant  or  any  of 
its  agents  or  representatives,  that  he  w^ould  attempt 
to  have  said  towage  made  by  the  fish  boat  "Julia  B" 
and  failed  to  disclose  to  the  defendant  or  its  agents 
that  the  said  towage  would  be  made  by  the  said 
"Julia  B"  and  that  he  had  borrowed  an  old  worn 
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out  hawser  for  the  purpose  of  making  said  towage. 
If  these  facts  had  been  known  by  or  noticed  to  the 
defendant  or  any  of  its  agents  prior  to  the  time  of 
the  issuance  of  said  endorsement  of  October  24, 1945, 
the  defendant  would  have  refused  to  issue  said  en- 
dorsement and  would  have  refused  to  insure  said 
dredge  on  the  proposed  towage  from  Nehalem  Bay 
to  Tillamook  Bay  by  the  said  ''Julia  D"  with  said 
defective  hawser. 

XV. 

The  defendant  and  its  agents  believing  in  the 
truth  of  the  representations  by  Captain  Hugh  Cor- 
gan  that  the  said  towage  from  Nehalem  Bay  to  Tilla- 
mook Bay  would  be  conducted  by  the  tug  "Umpqua 
Chief",  issued  its  said  endorsement  of  October  24, 
1945,  naming  said  [29]  "Umpqua  Chief"  as  the 
towing  tug  and  reinsured  its  risk  on  said  towage 
with  various  other  marine  insurance  companies.  If 
the  plaintiifs  were  permitted  a  recovery  in  this  case 
on  said  policy  notwithstanding  that  said  towage  was 
attempted  by  said  "Julia  D",  the  defendant  will  be 
unable  to  recover  from  its  said  reinsuring  conj- 
panies  any  part  or  portion  of  said  loss. 

XVI. 

At  the  time  of  said  attempted  towage  of  the 
dredge  "Wishram"  from  Nehalem  Bay  to  Tilla- 
mook Bay,  the  said  dredge  "Wishram"  wc.s 
equipped  with  s!^id  borrowed  hawser  and  the  said 
hawser  was  insufficient  for  the  purposes  of  said  tow- 
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age  and  the  said  fact  was  fully  known  or  should 
have  been  known  to  the  said  Captain  Hugh  Corgan. 
Consequently  the  said  dredge  was  then  and  there  un- 
seaworthy  and  said  unseaworthiness  was  within  the 
knowledge  or  privity  of  the  owner  or  owners  of 
said  dredge. 

Wherefore  defendant  prays  that  the  said  marine 
insurance  policy  and  the  endorsement  thereof  of 
October  24,  1945,  be  held  void  and  cancelled  and  that 
the  plaintiffs  take  nothing  by  their  complaint  and 
supplemental  complaint  and  reply  herein  and  that 
the  defendant  have  and  recover  of  and  from  the 
plaintiffs  its  costs  and  disbursements  and  that  the 
defendant  have  such  other  further  relief  as  may  be 
just  and  equitable  in  the  premises. 

MacCORMAC   SNOW, 

Attorney  for  Defendant. 

Service  of  the  within  amended  answer  is  admitted 
this  8th  day  of  July,  1946. 

/s/  W.  K.  PHILLIPS, 

Of  Attorneys  for  Plantiffs, 

[Endorsed]:     Filed  July  8,  1946.  [30] 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 
No.  Civil  3087 

FRANCES  M.  STEINBACH  and 
CAROLYN  S.  STEINBACH, 

Plaintiffs, 

vs. 

UNIVERSAL  INSURANCE  COMPANY, 
a  corporation, 

Defendant, 

UNIVERSAL  INSURANCE  COMPANY, 
a  corporation, 

Third  Party  Plaintiff, 

OTTO  BERG  and  OTTO  BERG,  Jr., 

Third  Party  Defendants. 

PETITION  TO  BRING  IN  THIRD  PARTY 

Comes  the  Universal  Insurance  Company,  defend- 
ant and  third  party  plaintiff  above  named,  and  re- 
spectfully petitions  the  above  entitled  Honorable 
Court  and  thereupon  shows  as  follows : 

I. 

This  petitioner  herewith  lodges  with  the  clerk  of 
the  above  entitled  court  his  third  party  complaint 
which  he  desires  to  file  against  the  third  party  de- 
fendants above  named,  and  by  this  reference  incor- 
porates in  this  petition  each  and  all  of  the  allega- 
tions of  the  said  third  party  complaint  and  tlieroby 
makes  said  allegations  and  each  of  them  a  part  of 
this  petition. 
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II. 

Ill  and  by  said  third  party  complaint,  your  peti- 
tioner exhibits  a  state  of  facts  under  which  Otto 
Berg  and  Otto  Berg  Jr.,  above  named  third  party 
defendants,  who  are  not  yet  parties  to  this  action, 
are  or  may  be  liable  to  your  petitioner  or  to  the 
plaintiffs  herein,  and  either  of  them,  for  the  am^oimt 
of  the  plaintiffs'  claim  against  [31]  your  petitioner. 

Wherefore  your  petitioner  respectfully  prays  as 
follows : 

(1)  That  3^our  petitioner  be  peiniitted  to  hie 
herein  its  said  third  party  complaint; 

(2)  That  process  may  issue  by  the  clerk  under 
said  third  party  complaint  against  Otto  Berg  and 
Otto  Berg  Jr.,  third  party  defendants  above  named, 
requiring  them  to  appear  herein  within  the  time 
required  by  the  rules  of  this  court,  then  and  there 
to  answer  the  exigencies  of  the  complaint  and  rei)ly 
herein  and  of  the  third  party  complaint  herein; 

(3)  That  upon  a  hearing  of  this  cause  if  the 
court  shall  adjudge  your  petitioner  to  be  liable  to 
the  plaintiffs  and  either  of  them  for  any  or  all  of 
the  amount  named  in  the  complaint  herein,  then 
and  in  that  event  that  your  petitioner  may  have 
judgment  over  against  the  third  party  defendants, 
and  each  and  either  of  them,  for  such  amount  or 
amounts  as  your  petitioner  may  be  adjudicated 
liable  to  the  plaintiffs  or  either  of  them ; 

(4)  That  your  petitioner  ma^^  have  such  other 
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and  further  relief  in  the  premises  as  may  be  just 
and  equitable. 

MacCORMAC  SNOW, 

Attorney  for  Universal  Insurance  Company, 
Petitioner,  also  Defendant  and  Third  Party 
Plaintiff. 

To  the  Plaintiffs  and  to  Wendell  K.  Phillips  and 
George  P.  Winslow,  their  attorneys. 

Please  be  notified  that  the  defendant  will  ])ring 
the  within  petition  on  for  hearing  Monday,  July  22, 
1946,  at  10:00  a.m.,  or  as  soon  thereafter  as  counsel 
can  be  heard. 

MacCORMAC  SNOW, 

Attorney  for  Defendant. 

Service  of  the  within  petition  is  admitted  this 
8th  day  of  July,  1946. 

/s/  W.  K.  PHILLIPS, 

Of  Attorneys  for  Plaintiffs. 

[Endorsed] :     Piled  July  8,  1946.  [32] 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  cause  coming  on  to  be  heard  on  the  petition 
of  the  defendant  for  leave  to  file  its  Thii'd  Party 
Complaint  against  the  third  party  defendants,  the 
plaintiffs  appearing  by  their  attorney  and  consent- 
ing thereto,  and  it  further  appearing  that  the  de- 
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fendant  has  lodged  with  the  clerk  of  this  court  its 
proposed  Third  Party  Complaint  against  the  third 
party  defendants,  from  which  comj^lain  and  the  said 
petition  it  appears  that  the  third  party  defendants 
and  each  or  either  of  them  may  be  liable  to  the 
plaintiffs  herein  or  to  the  defendant  for  the  damage 
and  loss  alleged  in  the  complaint  herein. 

Now  therefore,  it  is  considered  and  ordered  that 
the  defendant  shall  be  and  is  hereby  granted  leave 
to  tile  the  said  Third  Party  Complaint  and  the  clerk 
of  this  court  shall  be  and  is  directed  to  issue  sum- 
mons thereon. 

Dated  July  8,  1946. 

/s/  JAMES  ALGEE  FEE, 
Judge. 

[Endorsed] :     Filed  July  8,  1946.  [33] 


[Title  of  District  Court  and  Cause.] 

APPLICATION  TO  EEOPEN 

Comes  the  defendant  and  respectfully  requests 
the  Court  to  reopen  this  case  for  the  purpose  of 
receiving  expert  testimony  as  to  the  sufficiency  of 
the  hawser,  a  piece  of  which  is  in  evidence  herein 
for  the  purpose  of  the  towage  involved  herein. 

The  ground  of  this  application  is  as  follows : 

Defendant  believes  that  virtually  any  well-in- 
formed marine   surveyor  or   tugboat  operator  ac- 
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quainted  with  the  weather,  waters  and  harlioi's  of 
the  Oregon  coast  would  consider  this  hawser  ir.siif- 
ficient  for  the  purposes  of  the  towage  in  question. 

Defendant  attaches  hereto  the  affidavits  of  Orth 
Mathiot  and  K.  A.  Webb. 

The   evidence   is   imdisputed   as   to   these   facts: 

Hugh  Corgan  proposed  to  Otto  Berg,  Jr.,  that  the 
latter  tow  the  dredge.  They  agreed  on  the  towage 
and  the  price  therefor  subject  to  the  securing  of  a 
hawser  by  Corgan.  Corgan  said  he  would  undertake 
to  get  a  hawser.  Through  Ole  Johnson,  Corgan  got 
"permission"  to  enter  the  Coast  Guard  boat  house. 
J.  H.  Corgan  and  dredge  engineer,  Orville  Boster 
went  in  the  boat  house  and  upstairs  to  the  loft,  and 
there  selected  the  hawser  in  question  among  several. 
They  then  drove  to  the  home  of  Otto  Berg,  Jr.  and 
told  him  about  the  hawser.  Berg  drove  to  his  moor- 
age and  moved  the  Julia  D  alongside  the  boat 
house.  J.  H.  Corgan  and  Boster  returned  to  the  loft 
and  payed  the  hawser  out  of  the  window  and  down 
to  the  deck  of  the  Julia  D,  where  Berg  received  and 
coiled  it. 

The  fact  that  Berg  could  have  refused  to  use  this 
hawser  does  not  negative  the  fnct  tliat  the  d^'ed?:'" 
employees  selected  and  delivered  it  on  board  the 
Julia  D  for  the  express  purpose  of  use  in  the  con- 
templated towage.  Thus  it  is  undisputed  that  the 
Wishram  voluntarily  furnished  the  hawser. 

If  the  defendai/t  can  satisfy  the  Court  that  tlie 
hawser  was  insufficient  for  this  towage,  it  follows 
that  the  dredge  was  unseaworthy  at  the  commence- 
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ment  of  the  voyage,  within  the  privity  of  its  owners 
and  operators. 

/s/  MacCORMAC  SNOW, 

Attorney  for  Defendant. 

Service  of  the  within  application  is  admitted  this 
23rd  day  of  June  1947. 

/s/  W.  K.  PHILLIPS, 

Of  Attorneys  for  Plaintiffs. 

/s/  B.  G.  SQULASON, 

Of  Attorneys  for  Third  Party 
Defendants.  [36] 

Affidavit 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Orth  Mathiot,  being  first  dnly  sworn  depose 
and  say  that  I  am  experienced  in  towage  on  the 
Oregon  coast  and  with  the  harbors  thereof;  that  I 
have  examined  a  piece  of  hawser  in  evidence  in  the 
case  involving  the  loss  of  the  dredge  Wishram,  and 
am  of  the  opinion  that  the  said  hawser  was  insuffi- 
cient for  the  towage  of  said  dredge  from  Nehalem 
Bay  to  Tillamook  Bay  on  Xoveml^er  fii'st  of  any 
average  year ;  that  I  will  so  testify  if  examined  as  a 
witness  in  said  case. 

ORTH  MATHIOT. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  June,  1947. 

[Seal]  MacCORMAC  SNOW, 

Notary  Public  for  Oregon. 
My  commission  expires  September  27,  1948. 
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Affidavit 

United  States  of  America, 
District  of  Oregon — ss. 

I,  K.  A.  Webb,  being  first  duly  sworn,  depose  and 
say  that  I  am  a  marine  surveyor  for  the  Board  of 
Marine  Underwriters;  that  I  have  examined  the 
piece  of  the  hawser  in  evidence  in  the  suit  involving' 
the  loss  of  the  dredge  Wishram  and  am  of  the 
opinion  that  the  said  hawser  was  insufficient  for  the 
towage  of  the  dredge  from  Nehalem  Bay  to  Tilla- 
mook Bay  on  November  first  of  an  average  year; 
that  I  will  so  testify  if  placed  on  the  witness  stand. 

K.  A.  WEBB. 

Subscribed  and_  sworn  to  before  me  this  23rd  day 
of  June,  1947. 

[Seal]  MacCORMAC  SNOW, 

Notary  Public  for  Oregon. 
My  commission  expires  September  27,  1948. 

[Endorsed]:  Filed  June  23,  1947.    [38] 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  APPLICATION 
TO  REOPEN 

This  cause  came  on  to  be  heard  at  11:00  o'clock 
a.m.,  June  23,  1947,  prior  to  the  entry  of  findingt^ 
of  fact  and  conclusions  of  law  and  the  judgment- 
herein  on  the  application  of  the  defendant  to  reopen 
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this  case  for  the  purpose  of  receiving  expert  testi- 
mony as  to  the  sufficiency  of  the  hawser,  a  piece  of 
which  is  in  evidence  herein  for  the  purpose  of  the 
towage  involved  herein ;  the  plaintiffs  appearing  by 
W.  K.  Phillips,  one  of  their  attorneys,  the  defend- 
ant appearing  by  MacCormac  Snow,  his  attorney, 
and  the  third  party  defendant  appearing  by  B.  G. 
Skulason,  their  attorney;  and  the  Court  ha^dng 
heard  the  parties  in  respect  to  said  application, 

Now,  therefore  the  said  application  is  denied 
upon  the  grounds  stated  by  the  court  at  the  above 
described  time. 


June  23,  1947. 


CLAUDE  McCOLLOCH, 

Judge. 


Docketed  June  24,  1947. 
[Endorsed]:  Filed  June  24,  1947. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  cause  having  come  on  regu- 
larly on  the  17th  and  18th  days  of  Jmie,  1947,  for 
trial  of  all  issues  other  than  those  reserved  for  fur- 
ther trial  and  decision,  as  hereinafter  stated,  before 
the  Honorable  Claude  McColloch,  judge  of  the  above 
entitled  court  in  Portland,  Oregon,  sitting  without 
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a  jury,  the  parties  having  respectively  waived  the 
right  to  insist  upon  jury  trial ;  the  plaintiffs  appear- 
ing in  person  and  by  and  through  their  attorneys, 
Geo.  P.  Winslow  and  W.  K.  Phillips,  and  defendant 
appearing  by  its  rej)resentatives  and  by  MacCormac 
Snow,  its  attorney,  and  the  third  party  defendants 
appearing  in  person  and  by  B.  G.  Skulason,  their 
attorney ;  and  the  Court  having  separated  the  claims 
and  cause  for  trial,  and  having  advised  counsel  for 
the  [39]  respective  parties  that  the  issues  between 
the  plaintiffs  and  the  defendant  Universal  Insur- 
ance Company,  a  corporation,  would  be  tried  sep- 
arately at  that  time  without  trial  of  the  issues  be- 
tween Universal  Insurance  Company,  a  corporation, 
as  third  party  plaintiff,  and  Otto  Berg  and  Otto 
Berg,  Jr.,  third  party  defendants,  and  all  parties 
being  advised  as  to  what  issues  were  to  be  tried, 
opening  statements  were  made  by  respective  coun- 
sel, after  which  testimony  was  introduced  on  behalf 
of  the  plaintiffs,  followed  by  testimony  on  behalf 
of  the  defendant,  and  finally  concluded  by  rebuttal 
testimony  on  behalf  of  the  plaintiffs,  and  respective 
counsel  for  the  plaintiffs  and  the  defendant.  Uni- 
versal Insurance  Company,  having  made  oral  argu- 
ment of  the  cause  to  the  Court,  and  at  the  outgoing 
of  the  Court  on  Wednesday,  the  18th  day  of  June, 
1947,  the  Court  took  the  said  cause  under  advise- 
ment, and  the  Court,  having  given  full  and  due  con- 
sideration to  the  said  cause  and  now  being  duly 
advised,  does  now  make  the  following 
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caused  by  sinking  and  other  perils,  for  a  period  be- 
ginning the  6th  day  of  June,  1945,  and  ending  the 
6th  day  of  June,  1946,  and  that  the  said  policy  at  all 
times  herein  mentioned  was  in  full  force  and  effect. 

IV. 

That  on  or  about  the  24th  day  of  October,  1945, 
the  said  policy  of  insurance  was  amended,  wherein 
and  whereby  the  defendant,  for  an  agreed  addi- 
tional premium  of  the  sum  of  $1250.00,  $1062.50 
thereof  to  be  returned  on  safe  arrival  with  no  claim, 
did  insure  and  extend  the  said  policy  to  cover  one 
trip  and  voyage  from  Nehalem  Bay  to  Tillamook 
Bay  for  the  full  sum  of  $12,500.00,  which  was  the 
reasonable  value  of  the  said  suction  dredge  "Wish- 
ram.  ' ' 

V. 

That  the  defendant  did  receive  a  check  from  the 
said  plaintiffs  in  the  sum  of  $187.50,  which  it  cashed 
and  retained  the  funds  received  therefrom  until  on 
or  about  the  30th  day  of  November,  1945,  when  it 
attempted  to  return  the  same  to  the  plaintiffs,  which 
return  was  refused,  and  that  thereafter,  on  the  21st 
day  of  May,  1946,  the  defendant  did  pay  the  said 
$187.50  and  deposit  the  same  in  the  registry  of  this 
court.  [41] 

VI. 

That  on  or  about  the  17th  day  of  October,  1945, 
the  said  suction  dredge  "Wishram"  was  surveyed 
by  a  representative  of  the  defendant  and  declared  to 
be  seaworthy. 
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VII. 

That  on  or  about  the  1st  day  of  November,  1945, 
the  said,  suction  dredge  "Wishram"  was  wrecked 
and  became  a  total  loss  in  Tillamook  Bay,  Oregon. 

VIII. 

That  the  said  suction  dredge  "Wishram"  was  sea- 
worthy at  the  commencement  of  the  said  voyage. 

IX. 

That  it  has  not  been  established  that  the  plaintiffs 
or  their  agents  failed  to  disclose  any  material  facts 
to  the  defendant,  in  violation  of  the  terms  of  the 
said  insurance  policy,  or  that  in  obtaining  the  said 
extension  and  amendment  of  the  said  policy  permit- 
ting the  said  voyage  from  Nehalem  Bay  to  Tilla- 
mook Bay,  the  plaintiffs  or  their  agents  made  any 
false  representations  or  violated  any  warranties  to 
this  defendant. 

X. 

That  the  plaintiffs  did  on  or  about  the  5th  day  of 
November,  1945,  fully  and  completely  notify  the 
defendant  of  the  said  loss,  and  give  to  the  defend- 
ant complete  information  concerning  the  loss  of  the 
suction  dredge  "Wishram." 

XL 

That  thereafter,  and  on  or  about  the  30th  day  of 
November,  1945,  the  defendant  did,  by  letter,  deny 
liability  to  the  plaintiffs  on  the  said  policy,  on  the 
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ground  that  the  said  [42]  tow  of  the  said  suction 
dredge  "Wishram"  from  Nehalem  Bay  to  Tilla- 
mook Bay  was  not  made  by  the  tug  "Umpqua 
Chief,"  and  refused  and  ever  since  said  time  lias 
refused  to  pay  to  these  plaintiffs  the  sum  of  $11,- 
437.50  or  any  other  amount. 

XII. 

That  at  all  times  herein  mentioned  said  policy  of 
insurance  made  and  executed  by  this  defendant  to 
these  plaintiffs  was  in  full  force  and  effect  and  en- 
forceable, and  that  the  terms  thereof  have  not  been 
violated  by  the  plaintiffs. 

XIII. 

That  the  amount  in  controversy  between  the  plain- 
tiffs and  the  defendant,  due  under  the  said  insurance 
policy,  is  the  sum  of  $11,437.50,  together  with  inter- 
est thereon  at  the  rate  of  six  per  cent  per  annum 
from  the  30th  day  of  November,  1945. 

XIV. 

That  a  reasonable  attorney  fee  to  be  allowed  by 
this  Court  to  the  plaintiffs,  as  attorneys'  fees  in 
this  action,  is  the  sum  of  $1500.00. 

XV. 

That  the  defendant  is  the  owner  of  the  said 
$187.50  deposited  by  it  in  the  registry  of  this  court. 
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XVI. 

That  the  issues  between  the  third  party  plaintiff, 
Universal  Insurance  Company,  a  corporation,  and 
the  third  party  defendants.  Otto  Berg  and  Otto 
Berg,  Jr.,  were  not  presented  to  this  Court  for 
determination  and  are  subject  to  further  proceed- 
ings. 

Now,  therefore,  based  on  the  foregoing  Findings 
of  [43]  Fact,  the  Court  now  draws  the  following 

Conclusions  of  Law 

That  the  defendant  is  and  has  been  indebted  to 
these  plaintiffs  in  the  full  sum  of  $11,437.50, 
together  with  interest  thereon  at  the  rate  of  six  per 
cent  per  amium  from  the  30th  day  of  November, 
1945,  until  paid. 

II. 

That  the  plaintiffs  are  entitled  to  recover  off  of 
and  from  the  defendant.  Universal  Insurance  Com- 
pany, a  corporation,  the  full  sum  of  $11,437.50, 
together  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum  from  the  30th  day  of  November, 
1945,  until  paid,  and  their  costs  and  disbursements 
herein  incurred. 

III. 

That  the  plaintiffs  are  entitled  to  recover  off  of 
and  from  the  defendant.  Universal  Insurance  Com- 
pany, a  corporation,  attorneys'  fees  in  the  sum  of 
$1500.00. 
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That  the  plaintiffs  are  entitled  to  judgment 
against  the  defendant,  and  judgment  shall  fo^th^^dth 
and  immediately  be  entered  in  favor  of  the  plaintiffs 
and  against  the  defendant  in  the  full  sum  of  $11,- 
437.50,  together  with  interest  thereon  at  the  rate  of 
six  per  cent  per  annum  from  the  30th  day  of  No- 
vember, 1945,  until  paid,  and  for  the  additional  sum 
of  $1500.00,  attorneys'  fees,  together  with  plaintiff's 
costs  and  disbursements  herein  incurred. 

Dated  this  23rd  day  of  June,  1947. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  June  23,  1947.  [44] 


State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Findings  of  Fact 
and  Conclusions  of  Law  by  copy  as  prescribed  by 
law  is  hereby  admitted,  at  Portland,  Oregon,  this 
20th  day  of  June,  1947. 

MacCORMAC  SNOW, 

By  FEN 

Attorney  for  Defendant.  [45] 


L 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

Civil  No.  3087 

FRANCIS  M.  STEINBACH  and 
CAROLYN  S.  STEINBACH, 

Plaintiffs, 

vs. 

UNIVERSAL  INSURANCE  COMPANY, 

a  corporation, 

Defendant, 

UNIVERSAL  INSURANCE  COMPANY, 

a  corporation. 

Third  Party  Plaintiff, 

OTTO  BERG  and  OTTO  BERG,  Jr., 

Third  Party  Defendants. 

JUDGMENT 

The  above-entitled  cause  having  come  on  regu- 
larly on  the  17th  and  18th  days  of  June,  1947,  for 
trial  before  the  Honorable  Claude  McColloch,  judge 
of  the  above-entitled  court  in  Portland,  Oregon,  sit- 
ting without  a  jury,  the  parties  having  respectively 
waived  the  right  to  insist  upon  jury  trial ;  the  plain- 
tiffs appearing  in  person  and  by  and  through  their 
attorneys,  Geo.  P.  Winslow  and  W.  K.  Phillips, 
and  defendant  appearing  by  its  representatives  and 
by  MacCormac  Snow,  its  attorney,  and  the  third 
party  defendants  appearing  in  person  and  by  B.  G. 
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Skulason,  their  attorney ;  and  the  Court  having  sep- 
arated the  claims  and  causes  for  trial,  and  having 
advised  counsel  for  the  respective  parties  that  the 
issues  between  the  plaintiffs  and  the  defendant  Uni- 
versal Insurance  Company,  a  [46]  corporation, 
would  be  tried  separately  at  that  time  without  trial 
of  the  issues  between  Universal  Insurance  Com- 
pany, a  corporation,  as  third  party  plaintiff,  and 
Otto  Berg  and  Otto  Berg,  Jr.,  third  party  defend- 
ants, and  all  parties  being  advised  as  to  what  issues 
were  to  be  tried;  the  Court  having  heard  the  evi- 
dence and  considered  the  exhibits,  having  listened 
to  argument  of  the  respective  attorneys  and  having 
taken  the  sam^e  imder  advisement,  and  having  here- 
tofore made  and  filed  its  Findings  of  Fact  and  Con- 
clusions of  Law  wherein  the  Court  finds  and  con- 
cludes that  plaintiffs  are  entitled  to  recover  judg- 
ment off  of  and  from  the  defendant.  Universal 
Insurance  Company,  a  corporation,  in  the  full  sum 
of  $11,437,50,  together  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  the  30th  day 
of  November,  1945,  until  paid,  and  for  the  addi- 
tional sum  of  $1500.00  attorneys'  fees,  together  with 
plaintiffs'  costs  and  disbursements  herein  incurred; 
Now,  therefore,  it  is  ordered  and  adjudged  that 
the  plaintiffs,  Francis  M.  Steinbach  and  Carolyn  S. 
Steinbach,  have  and  recover  off  of  and  from  the 
defendant,  Universal  Insurance  Company,  a  cor- 
poration, the  full  sum  of  $11,437.50,  together  with 
interest  thereon  at  the  rate  of  six  per  cent  per  an- 
num from  the  30th  day  of  November,  1945,  until 
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paid,  and  the  further  sum  of  $1500.00,  attorneys' 
fees,  together  with  their  costs  and  disbursements 
herein  incurred  taxed  at  $117.40. 
Dated  this  23rd  day  of  June,  1947. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  Jmie  23,  1947.  [47] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Comes  Universal  Lisuranee  Company,  defendant 
above  named  and  gives  this  notice  that  the  said 
defendant  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  that 
certain  final  judgment  entered  in  and  by  the  above- 
entitled  court  in  the  above-entitled  cause  on  the  23rd 
day  of  June  1947  in  favor  of  the  plaintiffs  above 
named  and  against  this  appealing  defendant  and 
from  the  whole  of  said  judgment. 

/s/  MacCORMAC  SNOW, 

Attorney  for  Universal  Insurance 
Company,  Defendant- Appellant. 

[Endorsed] :     Filed  August  12,  1947.  [48] 
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[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Be  it  remembered  that  we,  Universal  Insurance 
Company,  Defendant  and  Appellant  above  named, 
and  Glens  Fall  Indemnity  Company,  a  New  York 
Corporation,  are  held  and  firmly  bound  unto  whom 
it  may  concern  in  the  full  penal  sum  of  Fifteen 
Thousand  Dollars  ($15,000)  for  the  payment  of 
which  well  and  truly  to  be  made  we  and  each  of  us 
do  hereby  bind  ourselves  and  our  successors  and 
assigns,  jointly  and  severally,  firmly  by  these  pres- 
ents. 

Dated  this  15th  day  of  August  1947. 

The  condition  of  this  obligation  is  such  that  if  the 
said  Universal  Insurance  Company,  Appellant, 
shall  satisfy  in  full  that  certain  judgment  executed 
June  23,  1947  together  with  costs,  interests,  and 
damages  for  delay  if  for  any  reason  the  appeal 
taken  herein  by  said  Appellant  is  dismissed  or  if 
the  judgment  appealed  from  is  affirmed  and  shall 
satisfy  in  full  such  modifications  of  the  said  judg- 
ment and  such  costs,  interest,  and  damages  as  the 
Appellate  Court  may  adjudge  and  [49]  award,  then 
this  obligation  shall  be  null  and  void  otherwise  to 
be  and  remain  in  full  force  and  effect. 
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In  witness  whereof  we  have  caused  these  presents 
to  be  duly  executed  the  day  and  year  above  set  forth. 

UNIVERSAL   INSURANCE 
COMPANY, 

Jewett  Barton  Leavy  and  Kern, 
By  /s/  ADDISON  KNAPP, 
Its  Agent. 
[Seal]  GLENS  FALLS  INDEMNITY 

COMPANY, 
By  /s/  J.  STUART  LEAVY. 
Countersigned : 

JEWETT,  BARTON,  LEAVY 
and  KERN, 
By  /s/  J.  STUART  LEA\^% 
Resident  Agents. 

Service  of  the  within  Supersedeas  Bond  is  admit- 
ted this  2nd  day  of  Sept.  1947  and  exceptions  are 
hereby  waived  to  the  amount  of  the  bond  and  the 
surety. 

/s/  W.  K.  PHILLIPS, 

Of  Attorneys  for  Plantiffs- 
Respondents. 
/s/  G.  G.  SKULASON, 

Attorney  for  Third  Party 
Defendants-Respondents. 
Approved  Sept.  8,  1947. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  September  8,  1947.  [50] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

Comes  the  appellant  and  files  this  statement  of 
the  point  on  which  he  intends  to  rely  on  this  appeal. 

The  District  Court  erred: 

1.  In  admitting  parol  evidence  as  tending  to 
show  transfer  of  the  dredge. 

2.  In  finding  as  a  fact  that  the  plaintiffs  are 
proper  parties  to  insure  the  dredge. 

3.  In  failing  to  hold  that  plaintiffs  were  never 
the  owners  of  the  dredge. 

4.  In  failing  to  hold  that  the  plaintiffs  had  no 
insurable  interest  in  the  dredge. 

5.  In  failing  to  hold  the  policy  sued  on  void  for 
want  of  insurable  interest  in  the  plaintiffs. 

6.  In  failing  to  hold  the  plaintiffs  failed  to  prove 
the  allegation  of  their  complaint  that  plaintiffs 
were  the  owners  of  the  dredge. 

7.  In  entering  findings  of  fact  and  conclusions 
of  law  and  judgment  at  variance  with  the  complaint 
in  that  plaintiffs  allege  that  they  owned  the  dredge 
and  the  trial  courts  decision  is  that  plaintiffs  are 
proper  parties  to  sue  on  the  policy.  [51] 

8.  In  allowing  a  recovery  by  plaintiffs  upon  a 
showing  that  they  were  not  the  real  parties  in  inter- 
est in  the  recovery. 

9.  In  failing  to  hold  that  the  dredge  was  unsea- 
worthy  at  the  commencement  of  the  voyage  in  that 
the  dredge  was  equipped  with  an  insufficient  towing 
hawser. 
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10.  Ill  failing  to  deny  recovery  to  the  plaintiffs 
on  account  of  breach  of  an  implied  warranty  of  the 
policy  insurance  that  the  dredge  should  be  sea- 
worthy at  the  commencement  of  the  voyage. 

11.  In  holding  that  the  insufficiency  of  the  haw- 
ser with  which  the  towage  was  attempted  was  not 
chargeable  to  the  operators  of  the  dredge. 

/s/  MacCORMAC  SNOW, 

Attorney  for  Appellant. 

Service   of   the   within   Statement   of   Points   is 
admitted  this  2nd  day  of  Sept.,  1947. 
/s/  W.  K.  PHILLIPS, 

Attorney  for  Plaintiffs- 
Respondents. 

/s/  B.  a.  SKULASON, 

Attorney  for  Third  Party 
Defendants-Respondents. 

[Endorsed] :     Filed  September  8,  1947.  [52] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  WITH  REFERENCE 
TO  EXHIBITS 

It  is  hereby  stipulated  that  a  pre-trial  conference 
was  held  at  which  a  number  of  exhibits  were  identi- 
fied and  given  pre-trial  numbers;  that  no  pre-trial 
order  was  entered  and  the  case  was  thereafter  tried 
on  the  pleadings;  that  in  the  course  of  the  trial  all 
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pre-trial  exhibits  were  offered  and  received  in  evi- 
dence, identified  by  their  respective  pre-trial  num- 
bers, including  all  exhibits  to  depositions. 

Defendant  does  not  waive  its  objection  and  ex- 
ception to  the  admission  of  parol  testimony  tending 
to  prove  any  transfer  of  the  dredge  "Wishram." 

Third  party  defendants  do  not  hereby  waive  any 
objections  they  may  have  to  the  introduction  in  evi- 
dence of  any  or  all  of  said  exhibits. 

/s/  GEO.  P.  WINSLOW, 
/s/  W.  K.  PHILLIPS, 

Attorneys  for  Plaintiffs. 

/s/  MacCORMAC  SNOW, 

Attorney  for  Defendant. 

/s/  B.  a.  SKULASON, 

Attorney  for  Third  Party 
Defendants. 

[Endorsed] :     Filed  September  8,  1947.  [53] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION 

Comes  the  appellant  and  designates  the  portions 
of  the  record,  proceedings  and  evidence  in  the  Dis- 
trict Court  to  be  contained  in  the  record  on  appeal, 
as  follows: 

1.  Complaint 

2.  Supplemental  complaint 
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3.  Reply 

4.  Amended  answer 

5.  Petition  to  bring  in  third  parties 

6.  Order  granting  leave  to  file  third  party  com- 
plaint 

7.  Application  to  reopen. 

8.  Findings  of  fact  and  conclusions  of  law 

9.  Judgment 

10.  Transcript  of  proceedings  June  17,  18,  23, 
1947 

11.  Pre-trial   Exhibit   7,   Tillamook   depositions 
and  exhibits 

12.  Pre-trial   Exhibit   13,   Letter — Steinbach   to 
Corgan 

13.  Pre-trial  Exhibit  14,  assumed  name,  Stein- 
bachs 

14.  Pre-tricil  Exhibit  15,  Conveyance  and  Trust 

15.  Pre-trial  Exhibit  20,  Piece  of  Hawser  [55] 

16.  Pre-trial  Exhibit  21,  Letter— War 
Department  to  Corgan 

17.  Pre-trial  Exhibit  22,  Letter— War 
Department  to  Corgan 

18.  Pre-trial  Exhibit  23,  Policy 

19.  Pre-trial  Exhibit  24,  A,  B  and  C 
Indorsements 

20.  Notice  of  Appeal 

21.  Supersedeas  Bond 

22.  Statement  of  Points  on  Appeal 

23.  This  Designation 

24.  Stipulation  in  re  Exhibits 
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25.  Stipulation  in  re  insurance  policy 

26.  All  blotter  entries 

/s/  MacCORMAC  SNOW, 

Attorney  for  Appellant. 

Service  of  the  foregoing  Designation  is  hereby 
accepted  this  2nd  day  of  Sept.  1947. 

/s/  W.  K.  PHILLIPS, 
Attorney  for  Respondents,  Francis  M.  Steinbach 
and  Carolyn  S.  Steinbach. 

/s/  B.  G.  SKULASON, 

Attorney  for  Third  Party 
Defendants  &  Respondents. 

[Endorsed] :  Filed  Sept.  8,  1947.     [56] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  WITH  REFERENCE  TO 
THE  POLICY 

It  is  stipulated  with  respect  to  the  policy  of  insur- 
ance forming  the  subject  of  this  action  (Exhibit  23) 
that  the  dredge  "Wishram"  was  lost  by  reason  of 
one  or  more  of  the  marine  perils  named  in  the  policy 
and  that  the  only  portions  of  the  policy  material 
to  the  issues  raised  by  the  aj^peal  of  this  cause,  other 
than  those  quoted  in  the  pleadings,  are  as  follows: 

"Universal  Insurance  Company,  New  Jersey,  A 
Stock  Company.  Talbot,  Bird  &  Company,  Inc., 
General  Managers,  114  Sansome  Street,  San  Fran- 
cisco, California,  by  this  policy  of  insurance  does 
insure  Francis  M.  Steinbach  and  Carolyn  S.  Stein- 
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bach  for  account  of  themselves,  loss,  if  any,  payable 
in  funds  current  in  the  United  States  to  assures, 
or  order.  [59] 

In  consideration  of  the  said  person  or  persons 
effecting  this  policy  promising  to  pay  to  the  said 
company  the  sum  of  three  hundred  seventy-five  and 
no/100  dollars  as  a  premium  at  and  after  the  rate 
of  3  per  cent  for  such  Insurance  the  said  Company 
takes  upon  itself  the  burden  of  such  Insurance  to 
the  amount  of  twelve  thousand  five  hundred  and 
no/100  dollars  and  promises  and  agrees  with  the 
Insured,  there  Executors  and  Administrators  in  all 
respects  truly  to  perform  and  fulfill  the  Contract 
contained  in  this  Policy.  And  it  is  hereby  agreed 
and  declared  that  the  said  Insurance  shall  be  and 
is  an  Insurance  upon  hull,  machinery,  etc.,  of  and  in 
the  good  Suction  Dredge  called  the  "Wishram"  or 
by  whatsoever  other  name  or  names  the  said  vessel 
is  or  shall  be  named  or  called,  lost  or  not  lost,  at  and 
from  the  6th  day  of  June  1945  until  the  6th  day  of 
June  19  beginning  and  ending  with  noon,  Paci- 

fic Standard  Time. 

The  said  vessel,  etc.,  for  so  much  as  concerns  the 
Insured,  by  agreement  between  the  Insured  and 
the  said  Company  in  this  Policy,  are  and  shall  be 
valued  at  as  follows  : 

Hull,  tackle,  apparel,  furniture,  etc $ 

Machinery,  boilers,  etc.,  and  everything 

connected  therewith  $ 


$12,500.00 
Twelve  thousand  five  himdred  and  no/100  dollars 
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subject  to  the  terms  and  conditions  of  this  form  and 
clauses  hereto  attached." 

American  Hulls  (Pacific) 
1944 

To  be  attached  to  and  form  a  part  of  Policy  No. 
PC50295  of  the  Universal  Insurance  Company, 
dated  June  6,  [60]  1945,  Francis  M.  Steinbach  and 
Carolyn  S.  Steinbach  for  accomit  of  themselves  but 
subject  to  the  provisions  of  this  policy  with  respect 
to  change  of  ownership. 

Should  the  vessel  be  sold  or  transferred  to  other 
ownership  or  chartered  on  a  bareboat  basis  or  re- 
quisitioned on  that  basis,  then,  unless  the  Under- 
writers agree  thereto  in  writing,  this  Policy  shall 
thereupon  become  cancelled  from  date  of  such  sale, 
transfer,  charter  or  requisition;  provided,  however, 
that  in  the  case  of  an  involuntary  transfer  by  requi- 
sition or  otherwise,  mthout  the  prior  execution  of 
any  written  agreement  by  the  Assured,  such  cancel- 
lation shall  take  place  fifteen  days  after  such  trans- 
fer; and  provided  further  that  if  the  vessel  has 
cargo  on  board  and  has  already  sailed  from  her 
loading  port,  or  is  at  sea  in  ballast,  such  cancella- 
tion shall  be  suspended  until  arrival  at  final  port  of 
discharge  if  with  cargo  or  at  port  of  destination  if 
in  ballast.  This  insurance  shall  not  inure  to  the 
benefit  of  any  such  charterer  or  transferee  of  the 
vessel,  and  if  a  loss  payable  hereunder  should  occur 
durmg  such  period  of  fifteen  days  the  Underwriters 
shall  be  subrogated  to  all  the  rights  of  the  Assured 
against  the  transferee,  by  reason  by  such  transfer, 
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in  respect  to  all  or  part  of  such  loss  as  is  recoverable 
from  the  transferee  and  in  the  proportion  which  the 
respective  amounts  insured  bear  to  the  insured 
value.  A  pro  rata  daily  return  of  net  premium  shall 
])e  made.  The  foregoing  provisions  with  respect  to 
cancellation  in  the  event  of  sale,  transfer,  charter 
or  requisition  shall  apply  even  in  the  case  of  insur- 
ance ''for  account  of  [61]  whom  it  may  concern." 

Loss,  if  any,  payable  to  assureds  or  order.  In  the 
sum  of  twelve  thousand  five  hundred  and  no/100 
dollars,  at  and  from  the  6th  day  of  June  1945  begin- 
ning and  ending  with  noon  to  the  6th  day  of  June 
1946  Pacific  Standard  Time. 

Provided,  however,  should  the  vessel  at  the  expi- 
ration of  this  Policy  be  at  sea,  or  in  distress,  or  at  a 
port  of  refuge  or  of  call,  she  shall,  provided  pre- 
vious notice  be  given  to  the  Underwriters,  be  held 
covered  at  a  pro  rata  monthly  premium  to  her  port 
of  destination. 

On  the  Suction  Dredge  called  the  ''Wishram"  (or 
by  whatsoever  name  or  names  the  said  vessel  is  or 
shall  be  called.) 

The  said  vessel,  for  so  much  as  concerns  the  As- 
sured, by  agreement  between  the  Assured  and  Un- 
derwriters in  this  Policy,  is  and  shall  be  valued  at 
as  follows: 

Hull,  tackle,  apparel,  passenger  fittings, 
equipment,   stores,   ordnance,   muni- 
tions, bonts  and  otlier  furniture $ 

Boilers,  machinery,  refrigerating  ma- 
chinery and  insulation,  and  every- 
thing connected  therewith $12,500.00 
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Donkey  boilers,  winches,  cranes,  windlasses,  steer- 
ing gear  and  electric  light  apparatus  shall  be 
deemed  to  be  a  part  of  the  hull  and  not  of  the 
machinery. 

The  Underwriters  to  be  paid  in  consideration  of 
this  insurance  three  hundred  seventy-five  and 
no/100  dollars  being  at  the  rate  of  3  per  cent. 

Special  Conditions  and  Warranties 

Warranted  laid  up  and  out  of  commission  in  Coos 
Bay,  Oregon.  [62] 

For  and  in  consideration  of  an  additional  pre- 
mium of  $1250.00,  the  within  policy  is  hereby  ex- 
tended to  cover  the  insured  dredge  at  and  from  Coos 
Bay  to  Nehalem  Bay,  it  being  understood  and 
agreed  that  the  underwriters  will  refund  $1062.50 
of  this  additional  premium  if  and  when  dredge  ar- 
rives safely  at  Nehalem  Bay. 

After  arrival  at  Nehalem  Bay  this  policy  shall 
cover  the  insured  dredge  while  laid  up  or  while 
operating  at  rate  to  be  arranged. 

"The  terms  and  conditions  of  this  form  are  to  be 
regarded  as  substituted  for  those  of  policy  form  to 
which  it  is  attached,  the  latter  being  waived,  except 
provisions  required  by  law  to  be  inserted  in  the 
Policy." 
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This  stipulation  may  be  printed  in  the  transcript 
in  lieu  of  said  policy. 

/s/  GEO.  P.  WINSLOW, 
/s/  W.  K.  PHILLIPS, 

Of  Attorneys  for  Plaintiffs. 

/s/  MacCORMAC  SNOW, 

Attorney  for  Defendant. 

/s/  B.  G.  SKULASON, 

Attorney  for  Third  Party 
Defendants. 

Piled  October  9,  1947.  [63] 


DOCKET  ENTRIES 

1946 

Mar.    30 — Filed  complaint. 

Mar.    30 — Issued  summons — to  marshal. 

Apr.      3 — Filed  sunimons  with  return. 

Apr.  17 — Filed  motion  of  deft,  for  summary 
judgment. 

Apr.  23 — Filed  motion  of  ptff.  for  extension  of 
time  to  file  comiter  affidavits  and  contin- 
uing hearing  on  motion  for  summiary 
judgment. 

Apr.    23— Filed  affidavit  of  W.  K.  Phillips. 

Apr.  23 — Filed  and  entered  order  allowing  ptff.  to 
May  4  to  file  counter-affidavits  and  con- 
tinuing hearing  on  motion  of  deft,  for 
summary  judgment  to  May  13,  1946.  Fee 
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1946 

May      6— Filed  affidavit. 

May  13 — Filed  and  entered  order  denying  motion 
for  summary  judgment  and  allowing 
deft,  to  May  23,  1946  to  plead.   Fee 

May  21 — Issued  subpoena  and  one  copy  to  Mac- 
Cormac  Snow. 

May     21 — Filed  answer. 

May    28 — Filed  subpoena. 

June  8 — Filed  motion  of  deft,  for  issuance  of  sub- 
poenas duces  tecum. 

June  10 — Filed  and  entered  order  for  issuance  of 
subpoenas  duces  tecum.    McC. 

June    10 — Filed  reply  and  demand  for  jury. 

June    11 — Filed  notice  of  taking  deposition. 

June  11 — Issued  2  subpoenas  duces  tecum  to  Mac- 
Cormac  Snow. 

June  12 — Filed  motion  for  issuance  of  subi3oena 
duces  tecum  to  Capt.  Hugh  Corgan. 

June  12 — Filed  and  entered  order  for  issuance  of 
subpoena  duces  tecum  to  Capt.  Hugh 
Corgan.   McC. 

June  12 — Issued  subpoena  duces  tecum  to  MacCor- 
mac  Snow\ 

June  24 — Entered  order  allowing  ptff.  2  weeks  to 
file  amended  complaint  and  deft.  10  days 
thereafter  to  plead.   Fee 

June    29 — Filed  suplemental  complaint. 

July  8 — Filed  amended  answer  of  deft,  to  origi- 
nal complaint,  and  supp.  complaint. 

July  8 — Filed  petition  of  defendant  to  bring  in 
third  party. 
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1946 

July  8 — Filed  and  entered  order  granting  leave 
to  deft,  as  third  party  plaintiff  to  file 
complaint  and  for  process.   Fee 

July      8 — Filed  third  party  complaint. 

July      9 — Issued  third  party  summons  to  marshal. 

July  10 — Filed  deposition  of  Hugh  Corgan  in  be- 
half of  deft. 

July    23 — Filed  summons,  with  marshal's  return. 

Aug.  1 — Filed  separate  answer  of  third  party 
deft.  Otto  Berg,  Jr. 

Aug.      1 — Filed  separate  answer  of  Otto  Berg. 

Sept.  21 — Entered  order  setting  for  trial  on  Oct.  2, 
1946.  McC 

Sept.  25— Filed  Notice  of  Deft,  and  Third  Party 
Pttf.  take  deposition  of  J.  H.  Corgan. 

Sept.  24 — Entered  order  striking  trial  date.  Attor- 
neys notified  McC.  [65] 

Oct.  10 — Filed  notice  of  taking  deposition  of 
George  N.  Williams. 

Oct.  14 — Filed  amended  answer  to  Otto  Berg,  Jr., 
Third  Party  defendant. 

Oct.  14 — Filed  motion  of  Otto  Berg  re  deposition 
of  Geo.  N.  Williams  only  on  written 
interrogatories. 

Oct.  14 — Entered  order  setting  hearing  on  motion 
for  interrogatories  for  Oct.  15,  1946 — 
10  a.m.  McC. 
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1946 

Oct.  18 — Entered  record  of  hearing'  on  motion  for 
interrogatories — order  taking  under  ad- 
visement.   McC. 

Oct.     30 — Filed  deposition  of  George  N.  Williams. 

Nov.      8 — Filed  deposition  of  Otto  Berg. 

Nov.  12 — Entered  order  setting  for  pre-trial  on 
Jan.  6,  1947.   McC. 

Dec.  16 — Filed  Notice,  deposition  Herbert  P. 
Lederer. 

Dec.  17 — Filed  Amended  Notice  Deposition  Her- 
bert P.  Lederer. 

Dec.  31 — Filed  and  entered  Order  for  subpoena 
duces  tecum  to  Col.  O.  E.  Walsh.  McC. 

Dec.  31 — Issued  subpoena  duces  tecum  —  to 
marshal. 

Dec.  31 — Filed  application  for  subpoena  duces 
tecum  to  Col.  O.  E.  Walsh. 

1947 

Jan.       2 — Filed  deft's.  notice  to  produce. 

Jan.       2 — Filed    aj^plication    for    subpoena    duces 

tecum. 
Jan.       2 — Filed   and   entered   order   for   subpoena 

duces  tecum.   McC. 
Jan.       2 — Issued    subpoena    duces    tecum    and    3 

copies  to  MacCormac  Snow. 
Jan.       6 — Record    of   pre-trial   hearing.     Holcomb 

Rep.  McC. 
Jan.       3 — Filed  subpoena  duces  tecum. 
Jan.     15 — Filed  Transcript  of  Proceedings  Jan.  6, 

1947.   on  2/24/47. 
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1947 

Feb.  19 — Filed  notice  of  taking  deposition  of  Col. 
O.  E.  Walsh.  McC. 

Feb.     19 — Filed    application    for    subpoena    duces 
tecum. 

Feb.  19 — Filed  and  entered  order  for  issuance  of 
subpoena  duces  tecum  to  Col.  0.  E. 
Walsh.    McC. 

Feb.  19 — Issued  subpoena  duces  tecum — to  F. 
Wagner. 

Apr.  2 — Entered  order  settmg  for  trial  on  June 
3,  1947.   Notified  McC. 

Apr.  8 — Entered  order  relating  to  exhibit  34(a). 
McC. 

Apr.  8 — Filed  notice,  deposition  of  Rex  Daven- 
port. 

May  15 — Entered  order  resetting  for  trial  on  June 
17,  1947.   Notified  McC. 

June      2 — Filed  deft's.  motion  to  postpone  trial. 

June  2 — Filed  deft's.  affidavit  in  support  of  above 
motion. 

June  2 — Entered  order  setting  for  pre-trial  con- 
ference on  June  9,  1947.    Notices.    McC. 

June  9 — Record  of  pre-trial  conference  and  order 
denying  motion  of  Third  party  deft,  for 
continuance  of  trial  date  and  that  trial 
date  stand  subject  to  later  arrangements. 
McC. 

June  11 — Issued  civil  subpoena  and  4  copies  to 
MacCormac  Snow. 

June    17 — Entered  record  of  trial  before  court.  McC 
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1947 

June  18 — Entered  record  of  trial  before  court  and 
order  to  submit  authorities.   McC. 

June  23 — Filed  application  to  reopen  case  for  fur- 
ther testimony  and  evidence. 

June  23 — Entered  order  denying  motion  to  reopen 
case.   McC. 

June    24 — Filed  above  order. 

June  23 — Filed  and  entered  Findings  of  Fact  and 
Conclusions  of  Law.   McC. 

Jvme  23 — Filed  and  entered  Judgment  for  ptff.  for 
$11,437.50  with  int.  at  6%  from  Nov.  30, 
1945  and  for  $1500.00  atty.  fees  notices. 
McC. 

June    26 — Entered  Judgment  in  Lien  Docket. 

Aug.  12 — Filed  notice  of  appeal  by  Universal  In- 
surance Co.  Snow. 

Aug.  12 — Copies  of  notice  of  appeal  to  Atty.  Wins- 
low,  Tillamook,  and  Atty.  Phillips,  Pub. 
Ser.  Bldg.,  Portland. 

Sept.     8 — Filed  statement  of  points. 

Sept.     8 — Filed  stipulation  re  exhibits. 

Sept.     8 — Filed  designation  of  record. 

Sept.     8 — Filed  supersedeas  bond.  \3^^ 


CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
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fi'om  1  to  67  inclusive,  constitute  the  transcript  of 
record  upon  the  appeal  from  a  judgment  of  said 
Court  in  a  cause  therein  numbered  Civil  3087,  in 
which  Universal  Insurance  Company,  a  corporation 
is  defendant  and  appellant  and  Francis  M.  Stein- 
bach and  Carolyn  S.  Steinbach  are  plaintiffs  and 
appellees;  that  said  transcript  has  been  prepared 
by  me  in  accordance  with  the  designation  of  con- 
tents of  the  record  on  appeal  filed  by  the  appellant 
and  in  accordance  with  the  rules  of  Court;  that  I 
have  compared  the  foregoing  transcript  with  the 
original  record  thereof  and  that  it  is  a  full,  true 
and  correct  transcript  of  the  record  and  proceedings 
liad  in  said  Court  in  said  cause,  in  accordance  with 
the  said  designation,  as  the  same  appears  of  record 
and  on  file  at  my  office  and  in  my  custody. 

I  further  certify  that  I  have  enclosed  a  duplicate 
trans-cript  of  proceedings  dated  June  17,  18  and 
23,  1947  and  original  exhibits  7,  13,  14,  15,  20,  21, 
22,  23,  24  A,  B,  and  C,  25,  26  A,  B,  and  C,  27  A  and 
B,  28,  29,  30,  31,  32,  33,  34  A  and  B,  35,  37,  and  39. 
Exhibit  20  is  being  sent  under  separate  cover. 

I  further  certify  that  the  cost  of  comparing  and 
certifying  the  within  transcript  is  $47.90  and  that 
the  same  has  been  paid  by  appellant. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Portland, 
in  said  District,  this  15th  day  of  October,  1947. 

[Seal]  LOWELL  MUNDORFP, 

Clerk. 
By  /s/  E.  NOWELL, 

Deputy.  [67] 
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In  the  District  Court  of  the  United  States 
For  the  District  of   Oregon 

Civil  No.  3087 

FRANCIS  M.  STEINBACH  and  CAROLYN  S. 
STEINBACH, 

Plaintiffs, 
vs. 

UNIVERSAL  INSURANCE  COMPANY,  a  cor- 
poration. 

Defendant. 

UNIVERSAL  INSURANCE  COMPANY,  a  cor- 
poration, 

Third-Party  Plaintiff, 

vs. 

OTTO  BERO  and  OTTO  BERG,  Jr., 

Third-Party  Defendants. 

Portland,  Oregon,  June  17,  1947 
Before:    Honorable  Claude  McColloch,  Judge. 
Appearances : 

Mr.  George  P.  Winslow  and  Mr.  Wendell  K. 
Phillips,  Attorneys  for  Plaintiffs; 

Mr.  MacCormac  Snow,  Attorney  for  Defendant 
and  Third-Party  Plaintiff; 

Mr.  Bardi  G.  Skulason,  Attorney  for  Third-Party 
Defendants.  [1*] 

*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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PROCEEDINGS  OF  TRIAL 

(Opening  statements  were  then  made  by  re- 
spective counsel.) 

Mr.  Phillips:  I  might  suggest,  your  Honor,  that 
there  has  been  a  pre-trial  and  all  the  exhibits,  I 
believe,  are  already  in.  I  suggest  that  we  offer  them 
at  one  time  and  that  either  party  may  use  them  as 
they  see  fit,  if  there  is  no  objection. 

Mr.  Snow:  No  objection.  Your  Honor,  there 
is  one  exhibit  I  did  not  have  at  that  time.  I  neg- 
lected to  reserve  a  number  for  it.  I  ask  the  Court 
at  this  time  to  have  it  marked  as  a  pre-trial  exhibit 
and  admitted  with  the  other  exhibits.  I  refer  to 
the  bill  of  sale  by  Otto  Berg  to  C.  F.  Youngblood 
regarding  the  Gas  Screw  Vessel  Julia  D. 

Mr.  Phillips :    We  have  no  objection  to  that. 

Mv.  Snow :     A  certified  copy. 

Mr.  Skulason:  In  that  connection,  your  Honor, 
if  you  are  going  to  use  the  pre-trial  procedure  and 
if  all  the  exhibits  should  be  in,  I  would  like  to 
have  introduced  as  a  part  of  the  pre-trial  procedure 
certain  checks  covering,  in  part,  the  purchase  price 
of  the  Julia  D,  checks  signed  b,v  the  defendant  Otto 
Berg,  Jr.,  pa3^able  to  the  other  defendant,  his  father. 
I  have  them  here  and  I  tliink  counsel  for  the  insur- 
ance company  saw  them  at  the  time  the  depositions 
were  taken.  [2] 

The  Court:  During  the  recess,  the  Court  Re- 
porter will  give  those  additional  exhibits  numbers 
to  follow  the  numbers  already  issued,  and  all  ex- 
hibits will  be  considered  offered  and  admitted  as 
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trial  exhibits,  taking  the  same  numbers  as  the  pre- 
trial exhibits,  subject  to  any  objections  that  might 
have  been  stated  at  the  pre-trial  and  any  further 
objections  that  may  be  stated  at  any  time  in  this 
trial. 

Mr.  Skulason :  Your  Honor,  these  checks  may  be 
marked  as  one  exhibit? 

The  Court:    We  will  mark  them  after  a  while. 

Mr.  Skulason:    Yes,  your  Honor. 

Mr.  Winslow:  In  connection  with  the  exhibits, 
your  Honor,  at  the  pre-trial  I  did  not  have  the 
exhibit  marked,  because  it  is  admitted  and  stated 
in  the  pleadings,  but,  in  order  to  have  the  exhibits 
in  chronological  order,  I  think  this  should  be 
marked.  It  is  the  statement  to  the  plaintiffs  for  the 
premium  charged.  It  is  set  forth  in  the  reply  and 
is  admitted. 

Mr.  Snow:  No  objection.  I  am  not  sure  as  to 
the  status  of  the  depositions  which  have  heretofore 
been  taken  in  this  case. 

The  Court :  Some  lawyers  like  to  introduce  them 
and  some  do  not.  If  you  w^ant  to  give  them  exhibit 
numbers,  that  may  be  done. 

Mr.  Snow:  I  wish  to  reserve  for  the  record  ob- 
jection to  certain  testimony  adduced  on  cross  exam- 
ination of  these  witnesses,  [3]  which  would  tend  to 
show^  parol  transfer  of  tlif^  Wisliram  to  the  ladies, 
and  I  wish  to  reserve  in  the  record  an  objection  to 
any  and  all  testimony  tending  to  show  transfer  of 
the  dredge  in  any  other  manner  than  as  required  by 
the  statutes  of  Oregon. 

The  Court:    It  is  so  understood. 
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Mr.  Phillips:  As  I  understand,  the  exhibits  are 
all  in  evidence  and  will  be  marked  as  numbered  in 
the  pre-trial. 

The  Court:    Yes. 


The  following  exhibits,  heretofore  marked  at  pre- 
trial conference,  were  thereupon  received  in  evi- 
dence : 

DEFENDANT  UNIVERSAL  INSURANCE  COMPANY'S 

EXHIBITS 

Defendant 's 
Exhibit  No.  Description 

1  Document  showing  specifications  of  Umpqua  Chief 
and  Julia  D. 

2  Letter  dated  September  26,  1946,  United  States 
Department  of  Commerce,  Weather  Bureau. 

3  Photostat  copy  of  instructions  for  air-way  meteoro- 
logical service. 

4  Photostatic  copy  of  instruction  for  airway  meteoro- 
logical service. 

5  Surface  weather  observations,  October  17,  1945,  to 
November  8,  1945. 

6  Deposition  of  Hugh  Corgan,  taken  on  behalf  of 
defendant,  May  29,  1946. 

7  Depositions  of  Hugh  Corgan,  Frances  M.  Stein- 
bach,  Carolyn  S.  Steinbach,  David  E.  Steinbach, 
John  Steinbach  and  Wendell  Charles  Wilson,  taken 
on  behalf  of  defendant  at  Tillamook,  Oregon,  June 
17,  1946,  together  with  exhibits  attached  thereto 
marked  7(1),  7(2-a  to  e),  7(3),  7(4),  7(5), 
7(6),  7(7),  7(8),  7(9),  7(10),  7(11),  7(12),  7(13) 
and  7(14). 
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Defendant 's 
Exhibit  No.  Description 

[Attached  exhibits  3,  4,  11  and  14  are  set  out 
in  Transcript  of  Record  as  follows: 
No.  7  ( 3 )  on  page  219  No.  7  ( 11 )  on  page  224 

No.  7  (4)  on  page  223  No.  7  (14)  on  page  224] 

8  Depositions  of  Otto  Berg  and  Otto  Berg,  Jr.,  Third 
Party  Defendants,  taken  on  behalf  of  Third  Party 
Plaintiff  October  17,  1946 — with  exhibits  attached. 

9  Deposition  of  George  N.  Williams,  taken  on  behalf 
of  Defendant  and  Third  Party  Plaintiff,  San  Luis 
Obispo,  California,  October  24,  1946. 

10  (Reserved  for  deposition  of  Herbert  P.  Lederer.) 

11  (Reserved  for  deposition  of  Rex  Davenport.) 

12  (Reserved  for  deposition  of  Ed  Fisk.) 

13  Copy  of  letter  dated  Tillamook,  Oregon,  May  31, 
1945,  addressed  to  J.  H.  Corgan  and  signed  J.  L. 
Steinbach. 

[Set  out  on  page  225  in  Transcript  of  Record.] 

14  Certified  copy  of  Certificate  of  Assumed  Business 
Name,  Steinbach  Iron  Works. 

[Set  out  on  page  226  in  Transcript  of  Record.] 

15  Certified  copy  of  Agreement  and  Conveyance,  Coast 
Dredging  &  Construction,  Ltd. 

16  (Reserved  for  log  pages,  Umpqua  Chief.) 

17  II.  S.  Coast  and  Geodetic  Survey  Map,  Entrance  to 
Tillamook  Bay. 

18  U.  S.  Engineers  Blue  Print  No.  TM-1-128,  Entrance 
to  Tillamook  Bay. 

19  (Reserved  for  Inventory  of  Wishram.) 

20  (Reserved  for  piece  of  hawser  in  possession  of  Wen- 
dell Wyatt.) 
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Defendant 's 
Exhibit  No.  Description 

201/2  Cheek  dated  November  30,  1945,  payable  to  Frances 
M.  Steinbach  and  Carolyn  S.  Steinbach,  $187.50, 
signed  Addison  P.  Knapp  Co. 

PLAINTIFFS'  EXHIBITS 

Plaintiffs' 
Exhibit  No.  Description 

21  Letter  dated  May  25,  1945,  addressed  to  Captain 
Hugh  Corgan,  from  Office  of  District  Engineer. 

[Set  out  on  page  228  in  Transcript  of  Record.] 

22  Letter  dated  June  6,  1945,  Office  of  District  En- 
gineer addressed  to  Captain   Hugh   Corgan. 

[Set  out  on  page  229  in  Transcript  of  Record.] 

23  Policy  No.  PC50295,  Universal  Insurance  Com- 
pany. 

24-A  Statement  covering  additional  Premium  on  Policy 
PC50295,  $571.76. 

24-B       Endorsement  to  Policy,  etc. 

24-C  Letter  dated  July  18,  1945,  Addison  P.  Knapp  Co. 
to  Captain  Hugh  Corgan. 

25  Letter  dated  October  17,  1945,  Addison  P.  Knapp 

Co.    to    "Captain    Hugh    Corrigan,"    Rockaway, 
Oregon. 

[Set  out  on  page  230  in  Transcript  of  Record.] 

26-A1  Envelope  from  Addison  P.  Knapp  Co.  addressed 
26-B  I  to  Captain  J.  H.  Corgan,  (laribaldi,  Oregon,  post- 
26-CJ  marked  October  3,  1945;  letter  dated  October  30, 
1945,  Addison  P.  Knapp  Co.  to  Captain  J.  H. 
Corgan,  Garibaldi,  Oregon;  and  endoi-sement  dated 
October  24,  1945,  issued  by  Universal  Insurance 
Company  for  Policy  PC50295  issued  to  Frances  M. 
and  Carolyn  S.  Steinbach. 

[Set  out  on  pages  231-232  in   Transcript   of 
Record.] 
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Plaintiffs' 
Exhibit  No.  Description 

27-A)  Envelope  marked  from  Addison  P.  Knapp  Co., 
27-BC  Portland,  Oregon,  addressed  to  Mrs.  Frances  M. 
Steinbach  and  Mrs.  Carolyn  S.  Steinbach,  Tilla- 
mook, Oregon,  postmarked  November  30,  1945,  and 
letter  on  letterhead  of  Addison  P.  Knapp  Co.  ad- 
dressed to  Frances  M.  Steinbach  and  Carolyn  S. 
Steinbach  and  signed  by  Addison  P.  Knapp  Co., 
dated  November  30,  1945. 

[Set  out  on  page  233  in  Transcript  of  Record.] 

28  Copy  of  letter  dated  December  13,  1945,  addressed 
to  Addison  P.  Knapp  Co.,  Portland  4,  Oregon 
(written  by  Frank  Lonergan,  attorney  representing 
plaintiffs). 

[Set  out  on  page  235  in  Transcript  of  Record.] 

29  Letter  dated  December  27,  1945,  to  Honorable 
Franlv  J.  Lonergan,  signed  by  MacCormac  Snow. 

[Set  out  on  page  236  in  Transcript  of  Record.] 

30  Account  Book,  First  National  Bank  of  Portland, 
Tillamook  Branch,  No.  5384,  Frances  M.  Steinbach, 
showing  deposits  commencing  June  3,  1944,  and 
ending  April  6,  1946. 

31  Check  dated  June  6,  1945,  payable  to  First  Na- 
tional Bank  of  Portland,  Tillamook  Branch,  in 
amount  $675.60,  signed  Frances  ]\I.   Steinbach. 

[Set  out  on  page  238  in  Transcript  of  Record.] 

32  Check  dated  June  25,  1945,  payable  to  Addison 
Knapp  &  Co.,  in  amount  $1,250,  signed  Frances  M. 
Steinbach. 

[Set  out  on  page  239  in  Transcript  of  Record.] 

33  Check  dated  October  30,  1945,  payable  to  Addison 
P.  Knapp  Co.,  in  amount  $187.50,  signed  Coast 
Dredging  &  Construction,  Ltd.,  J.  H.  Corgan. 

[Set  out  on  page  240  in  Transcript  of  Record.] 
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Plaintiffs' 

Exhibit  No.  Description 

34- A ^     Envelope  addressed  to  "Jimmy  Corregon,"  Roek- 

34-B(     away,  Oregon,  postmarked  October  19,   1945,  and 

letter,  undated,  addressed  to  "Jimmy  Corrigan," 

Rockaway,  Oregon,  and  signed  by  Rex  Davenport. 

[Set  out  on  page  241  in  Transcript  of  Record.] 

35  Copy  of  Coast  Guard  Log,  under  date  of  November 
1,  1945. 

DEFENDANT'S  EXHIBIT 
Exhibit  No.  Description 

36  Bill  of  Sale  of  licensed  vessel  under  20  tons,  Otto 
Berg  to  C.  F.  Youngblood,  Depoe  Bay,  Oregon, 
covering  Julia  D. 

PLAINTIFFS'  EXHIBITS 
Exhibit  No.  Description 

37  Statement,  Addison  P.  Knapp  Co.  to  Frances  M. 
and  Carolyn  S.  Steinbach,  dated  October  24,  cover- 
ing Universal  Policy  PC50295,   Dredge   Wishram. 

[Set  out  on  page  242  in  Transcript  of  Record.] 

THIRD  PARTY  DEFENDANTS'  EXHIBIT 
Exhibit  No.  Description 

38  Sixteen  checks  drawn  on  Tillamook  Branch,  The 
First  National  Bank  of  Portland,  payable  to  Otto 
Berg  and  signed  by  Otto  Berg,  Jr. 
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JOHN  L.  STEINBACH 

was  thereupon  produced  as  a  witness  on  behalf  of 
plaintiffs  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr,  Winslow : 

Q.     Your  name  is  John  L.  Steinbach  ? 

A.     Yes. 

Q.     Where  do  you  live,  Mr.  Steinbach? 

A.     Tillamook. 

Q.     How  long  have  you  lived  in  that  territoiy*? 

A.     Thirty-four  years. 

Q.  What  has  been  your  principal  business  dur- 
ing that  time?  A.     Operating  a  machine  shop. 

Q.  Have  you,  in  your  work,  had  experience  in 
boat  building  and  dealing  with  boats'? 

A.     Yes. 

Q.     Just  briefly,  what  has  been  the  experience? 

A.  In  1918  I  was  in  partnership  with  a  man  by 
the  name  of  Phinney  and  we  had  a  contract  with 
the  United  States  Shipping  Board  and  we  con- 
structed one  type  of  hull. 

Q.     How  large  a  boat  was  that? 

A.  300  feet  long.  In  1943  we  had  a  contract  with 
the  United  States  Maritime  Commission  to  build 
three  65-foot  tugs  which  were  delivered  to  the  Brit- 
ish Government,  and  we  did  general  boat  repair. 
We  are  right  on  the  waterfront  and  have  been  [14] 
doing  general  boat  repair  for  years. 
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Q.  About  when  did  yon  become  acquainted  with 
the  Dredge  Wishram? 

A.  During  1943  I  made  two  calls  on  the  Army 
Engineers  at  the  Pittock  Block  here  in  Portland, 
trying  to  get  a  small  dredge  in  Tillamook  Bay  to 
dredge  the  basin  in  front  of  the  outfitting  dock  so 
when  our  boats  were  launched 

Q.  I  don't  think  we  will  go  into  that  so  much 
at  this  time,  Mr.  Steinbach.  In  the  year  1945  just 
briefly  tell  the  Court  whether  or  not  you  were  noti- 
fied the  Wishram  was  being  offered  for  sale? 

A.  Yes,  we  received  an  invitation  to  bid  on  her 
in  1945. 

Q.  At  that  time  what  was  your  relationship  with 
Captain  Hugh  Corgan  ? 

A.  Well,  we  had  known  Mr.  Corgan  for  many 
years,  had  busness  dealings  with  him,  and  we  con- 
tacted him  at  the  time  we  contemplated  making  a 
bid  on  this  dredge,  and  we  entered  into  a  tentative 
agreement  between  my  brother  and  Corgan  and 
myself  that  if  the  dredge  was  purchased  we  would 
form  a  company,  a  dredge  company,  and  engage 
in  the  dredge  business,  dredging  business,  and  each 
to  have  a  one-third  interest.  Mr.  Corgan  was  not 
able  to  advance  any  of  the  money,  but  he  would  take 
a  working  interest  and  pay  it  out  as  the  dredge 
paid  out. 

Q.  I  am  handing  you  Plaintiffs'  Exhibit  O.  Did 
you  see  that  letter  shortly  after  it  was  written  ?  [15] 

Mr.  Snow:  Pardon  me,  your  Honor.  I  haven't 
had  any  notation  of  Plaintiffs'  Exhibit  O.  Are 
you  giving  this  a  special  number? 
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Mr.  Winslow:    It  may  be  24. 

A.     21,  I  believe  it  is.    Isn't  it  21? 

Q.     All  right. 

Mr.  Snow:    Plaintiffs'  Exhibit  No.  21. 

Q.     (By  Mr.  Winslow)  :    Yes,  21. 

A.    Yes,  I  saw  this. 

Q.  The  Captain  Hugh  Corgan  there  named  in 
the  letter,  whom  was  he  acting  for  at  that  time  ? 

A.     He  was  acting  for  the  Steinbachs. 

Q.  What  was  done  after  you  received  that  letter 
in  regard  to  raising  the  money  to  pay  the  purchase 
price  of  the  Dredge  Wishram? 

A.    Well,  we 

Q.  I  don't  care  to  go  to  much  into  detail,  but 
was  the  money  raised? 

A.    Yes,  the  money  was  raised. 

Q.  Who  contributed  the  money  that  Vent  to  pay 
for  the  Wishram  ? 

A.  My  brother  and  I,  I  believe  in  the  neighbor- 
hood of  $3800,  and  then  we  borrowed  $3825.  I  be- 
lieve that  was  the  amount — and  we  borrowed  from 
my  wife  $1675  and  that  would  make  $5500. 

Q.  Your  wife  is  the  plaintiff  Frances  Stein- 
bach?  A.     That  is  right.  [16] 

Q.     What  was  done  with  that  money? 

A.  My  wife  and  I  came  into  Portland  together 
and  we  purchased  a  certified  check  or  draft  and 
Mr.  Corgan  and  I  went  up  to  the  Army  Engineers 
office  together,  and  Mr.  Corgan  handed  them  the 
check  and  the  letter  from  the  Army  Engineers  ac- 
cepting the  check  to  Captain  Corgan  was  handed 
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to  him  and  he  turned  right  around  and  handed  it 

to  me. 

Q.  I  am  handing  you  Plaintiff's  Exhibit  Xo.  22. 
Is  that  the  leter  which  you  say  the  Army  Engineers 
gave  to  Captain  Corgan?  A.     It  is. 

Q.  Had  Captain  Corgan  or  anyone  else,  except 
the  Steinbachs,  contributed  anything  to  the  pur- 
chase price  of  the  Dredge  ?  A.     No. 

Q.  Prior  to  the  purchase  of  the  dredge,  or  at  the 
time  of  the  purchase  of  the  dredge,  was  there  any 
discussion  between  the  Steinbachs  as  to  who  was 
to  hold  title  to  the  dredge  Wishram? 

A.    There  was. 

Q.     Go  ahead  and  give  it. 

Mr.  Snow:  At  this  point,  your  Honor,  I  desire 
to  enter  an  objection  to  any  and  all  testimony  which 
might  tend  to  prove  parol  title  to  this  dredg^e.  on 
the  ground  that  the  Oregon  statute  provides,  and 
on  the  further  ground  that  from  time  immemorial 
the  transfer  of  boats  and  vessel  have  been  and  are 
made  by  bills  of  sale.  It  is  not  customary  or  law- 
ful to  [17]  transfer  a  vessel  by  parol  and  especially 
under  the  Oregon  statute  it  is  not  a  lawful  transfer. 
What  this  family  might  have  agreed  upon  among 
themselves  about  Captain  Corgan 's  boat  would  not 
be  binding  on  this  insurance  company. 

The  Court:  He  may  answer,  subject  to  the  ob- 
jection. 

(Pending  question  read.) 

A.    We  had  received  an  invitation  to  bid  on  this 
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cliedge,  I  think,  some  time  in  March  or  April,  and 
we  had  not  received  our  settlement  from  the  Mari- 
time Commission  on  these  tugs.  We  had  contem- 
plated a  purchase  for  several  years,  when  the  sale 
came  up,  and  vre  had  not  received  this  settlement, 
and,  so,  we  were  not  in  a  position  to  bid  on  the 
dredge  at  the  time  and  we  did  not  offer  a  bid. 

Q.  (By  Mr.  Winslow)  :  My  question  is  as  to 
the  discussion  between  you  Steinbachs. 

A .     I  am  trying  to  lead  up  to  it. 

Q.     Make  it  as  brief  as  possible. 

A.     I  was  trying  to  lead  up  to  how  it  came  about. 

Mr.  Snow:  May  I  have  a  continuing  objection 
to  all  this  testimony,  to  testimony  of  this  character, 
your  Honor  *? 

The  Court :    It  may  be  understood. 

A.  Shortly  after  the  bids  were  opened,  we  re- 
ceived a  letter  from  the  Army  Engineers  asking  us 
to  offer  a  private  bid.  Previous  to  this,  we  had 
made  a  tentative  agreement  on  the  matter,  in  case 
we  did  purchase  a  dredge,  so,  after  we  received  [18] 
this  letter  from  the  Army  Engineers,  requesting  us 
to  make  a  private  bid,  my  wife  and  I  came  up  to 
Portland  and  met  with  Mr.  Corgan  at  his  home,  and 
he  expressed  regret  that  we  had  not  gone  ahead 
with  it,  for  several  reasons.  He  wanted  to  get  back 
in  the  dredging  business  and  also  make  a  place  for 
his  son  who  was  coming  ou.t  of  the  service. 

Going  home  that  night,  we  talked  it  over  in  the 
car  and  my  wife  said,  "John,  I  like  the  idea  of 
Corgan — like  the  idea  that  Corgan  has  of  making 
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this  business  available  for  his  son,"  and  we  had  a 
son  in  the  service  and  my  brother  had  two.  She 
said,  "If  you  haven't  enough  money — if  you  and 
Dave  cannot  raise  enough  money  between  you,  I 
have  some  money  that  I  have  saved  from  teaching 
and  I  will  loan  you  some." 

Q.     Was  your  wife  teaching  school  then? 

A.  Well,  yes,  she  was  teaching.  She  was  a 
teacher  when  we  were  married  and  when  our  oldest 
son  started  to  college  she  went  back  to  teaching 
school. 

We  had  not  received  our  settlement  from  the 
Maritime  Commission.  They  held  us  up  for  two 
years  and  two  months  before  we  got  a  final  settle- 
ment, so  we  ow^ed  some  bills  on  these  boats  and,  in 
order  to  avoid  any  complications,  we  agreed  among 
ourselves — we  did  not  put  it  in  writing — that  we 
would  take  on  this  dredge  and  the  insurance  and 
any  other  papers  would  be  made  out  in  the  wives' 
names  and  be  held  that  [19]  way  until  such  time  as 
we  had  our  dredging  company  organized  and  had 
it  in  operation. 

Q.  All  right.  When  did  the  matter  of  having 
the  dredge  insured  then  come  up? 

A.     On  June  6th,  when  we  received  this  letter. 

Q.  That  is  Plaintiffs'  Exhibit  No.  22  you  are 
referring  to? 

A.  Yes,  No.  22.  After  we  had  paid  the  money  in 
at  the  Army  Engineers,  Mr  Corgan  and  I  went  do^^Ti 
to  Mr.  Knapp's  office.  I  had  never  met  Mr.  Knapp 
but  Mr.  Corgan  had.    There  was  some  conversation 
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with  him  about  the  insurance,  and,  in  discussing  the 

amount  of  the  insurance  to  be  carried 

Q.  Give  the  Court  the  benefit  of  that  discussion 
you  had  about  the  amount  of  insurance. 

A.  Yes.  I  was  interested  in  just  the  insurance 
being  enough  to  cover,  to  protect  us  for  the  amount 
that  we  had  paid  for  it.  I  though  we  should  insure 
it  for  not  over  $10,000  and  probably  $8,000.  We 
were  kind  of  short  of  money.  Mr.  Knapp  said  that 
wasn't  the  way  marine  insurance  was  handled.  He 
said  it  was  necessary,  before  he  wrote  the  policy, 
to  have  a  survey  made  to  determine  the  value  and 
just  what  the  insurance  should  be,  and  it  would  be 
insured  for  50  per  cent  of  the  appraised  valuation. 

Mr.  Snow :    For  what  per  cent  f 

A.     50  per  cent. 

Q.     (By  Mr.  Winslow)  :    Go  nbead.  [20] 

A.  While  we  were  there,  we  arranged  to  insure 
the  dredge  while  it  was  l,ying  at  the  dock  at  North 
Bend,  before  the  tow,  against  fire  and  sinking.  Mr. 
Knapp  asked  Corgan,  he  said,  "Cap,  is  this  to  be 
made  out  in  your  name?"  And  he  said,  "No"  and 
pointed  to  me  and  said,  "Steinbacbs'."  So  I  told 
Mr.  Knapp 

Q.     Tell  what  you  told  Mr.  Knapp. 

A.  I  told  Mr.  Knapp  that  this  dredge  had  been 
bought  for  the  benefit  of  the  Steinbach  wives  and 
to  make  the  insurance  out  to  Carolyn  and  Frances 
Steinbach. 

Q.     What  did  he  say? 

A.     That  was  all  there  was  to  it. 
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Q.  Did  you  have  with  yon,  at  the  time  of  this 
conversation  with  Knapp,  Plaintiffs'  Exhibit  No. 
22,  the  letter  which  you  now  have  in  your  hand  ? 

A.     I  had  it  in  my  pocket. 

Q.     Was  Mr.  Rathbun  there?  A.     No. 

Q.     Did  you  ever  meet  Mr.  Rathbun? 

A.     I  never  seen  the  man. 

Q.  As  far  as  you  know,  did  the  ladies,  that  is, 
your  wife  and  the  wife  of  Dave,  and  yourself,  ever 
transfer  that  boat  at  any  time  after  that  up  to  the 
time  of  the  loss?  A.     No. 

Q.     Orally  or  otherwise?  [21]  A.     No,  sir. 

Q.  Mr.  Steinbach,  did  you  have  anything  to  do 
with  the  arrangement  for  towing  of  the  Dredge 
Wishram  from  Nehalem  Bay  to  Tillamook  Bay? 

A.     No. 

Q.  When  was  it  that  you  learned  that  the  dredge 
had  been  lost  ? 

A.  It  was  on  a  Friday  morning,  Friday  fore- 
noon. 

Q.     How  long  after  the  dredge  had  been  lost? 

A.  The  day  following.  It  was  lost  in  the  even- 
ing, I  understand,  the  day  before.  Mr.  Corgan  and 
Jim  came  into  the  shop  and  told  me. 

Q.  After  that  did  you  have  any  negotiations  or 
conversation  with  Mr.  Knapp  of  the  insurance  com- 
pany? A.     No. 

Q.     By  telephone  or  otherwise? 

A.     Mr.  Rathbun  called  me. 

Q.     When  was  that? 
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A.  That  was  on  the  following  day,  on  Saturday 
afternoon.    I  think  it  was  the  3rd  of  November. 

Q.  What  was  the  conversation  you  had  wdth 
him  then? 

A.  He  said,  "You  people  have  lost  a  dredge 
dovrn  there,  and  you  got  a  fishing  boat  to  tow  it  and 
your  insurance  is  void." 

Q.     I  did  not  get  the  last. 

A.     He  said,  "Your  insurance  is  void."  [22] 

Q.     Go  ahead. 

A.  And  he  said,  "You  were  supposed  to  have 
gotten  the  Umpqua  Chief,"  and  I  said,  "I  didn't 
know  anything  about  that. ' '  He  said,  ' '  It  is  written 
right  in  j^our  policy." 

Well,  I  went  home — of  course,  I  didn't  have  that 
rider  there.  I  had  the  original  policy  that  was  in 
my  wife's  safe  that  had  been  written  when  they 
brought  her  up  from  Marshtield.  I  went  and 
checked  on  it  and  there  was  no  mention  of  the 
Umpqua  Chief  in  that. 

Q.  Just  a  minute.  I  am  handing  you  Plaintiffs' 
Exhibit  No.  23.  Is  this  the  insurance  policy  that 
you  examined.?  A.     Yes,  it  is. 

Q.  After  you  examined  that  policy,  what  did 
you  do  ?  Did  Mr.  Rathbun  say  anything  about  com- 
ing to  Portland? 

A.  During  the  conversation  he  said,  "You  come 
in  here  Monday,"  and  in  this  conversation  on  the 
telephone  he  said  he  was  Mr.  Rathbun.  I  didn't 
know  if  he  was.  I  supposed  it  was  him.  I  w^ent 
home  and  checked  on  this  policy  and  then — I  didn't 
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come  to  Portland  on  Monday  but  my  brother  Dave 
and  Mr.  Corgan  came  up  here  and  they  met  up  in 
the  insurance  office  on  Tuesday. 

Q.     Of  course,  you  don't  know  about  that. 

A.  I  don't  know  anything  about  that.  I  didn't 
come. 

Q.  Had  you,  prior  to  the  talk  with  Mr.  Rathbun 
on  what  was  probably  the  3rd  of  November  ever 
heard  or  had  any  suggestion  [23]  made  to  you  that 
the  dredge  was  supposed  to  be  towed  by  the  Umpqua 
Chief? 

A.  No.  Mr.  Corgan  was  in  about  two  weeks 
before  or  a  week  or  ten  days  before  and  he  said, 

Q.  That  probably  would  not  be  admissible,  what 
Mr.  Corgan  told  you.  A.     All  right. 

Q.  But  you  had  no  knowledge  of  the  Umpqua 
Chief  being  required?  A.     No. 

Q.  When  you  examined  the  insurance  policy,  you 
found  nothing  in  there  about  the  towage  being  re- 
quired to  be  made  by  the  Umpqua  Chief? 

A.     Nothing. 

Q.  When  did  you  first  find  out  that  there  was 
something  said  about  the  Umpqua  Chief? 

A.  When  Mr.  Rathbun  called  me  up  on  the  3rd 
of  November. 

Q.     Two  days  after  the  loss*? 

A.     That  is  right. 

Q.  Do  you  claim  any  interest  in  that  dredge  now, 
adverse  to  your  wife?  A.     No. 

Mr.  Snow:  That  is  objected  to,  your  Honor,  on 
the  same  ground. 
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The  Court:     Admitted,  subject  to  the  objection. 
Mr.  Winslow:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Snow: 

Q.  I  believe  you  said  you  have  been  in  the 
machine  shop  business  in  Tillamook  for  a  good 
many  years  1  A.     That  is  right. 

Q.  You  and  your  brother,  David  Steinbach,  are 
partners  in  that  business,  are  you?  A.     Yes. 

Q.  Do  you  have  an  assumed  business  name  cer- 
tificate on  file  with  the  County  Clerk  of  Tillamook 
County?  A.     We  do. 

Q.  I  hand  you  Exhibit  No.  14  and  ask  you  if  that 
is  the  assumed  name  certificate  of  the  Steinbach 
Iron  Works  or  a  certified  copy  of  it? 

A.     It  is. 

Q.     Is  that  correct,  Mr  Steinbach? 

A.     Yes,  sir. 

Q.  That  certificate  shows  only  yourself  and  your 
brother  David  as  partners  in  that  business,  does  it 
not?  A.     That  is  right. 

Q.  And  that  is  correct,  you  and  your  brother 
David  are  the  sole  and  only  partners  of  the  Stein- 
bach Iron  AYorks?  A.     That  is  right. 

Q.     Your  wife  is  Frances  M.  Steinbach,  is  she? 

A.    That  is  right. 

Q.  You  spoke  about  your  wife  lending  some 
money  for  use  in  the  purchase  of  the  dredge  ? 

A.     I  did. 
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Q.  I  will  refer  you  to  Defendant's  Exhibit  No. 
11  to  the  deposition  taken  in  Tillamook  June  17, 
1946,  which  deposition  is  marked  Pre-Trial  Exhibit 
No.  7.    I  will  ask  you  if  that 

Mr.  Winslow:    What  is  that  deposition? 

Mr.  Snow :    Exhibit  No.  7  is  the  deposition. 

Mr.  Winslow:    Yes. 

Mr.  Snow:  And  Exhibit  No.  11  of  Exhibit  No.  7 
is  the  document  to  which  I  am  calling  the  witness' 
attention. 

Q.     I  will  ask  you  what  that  document  is? 

A.     That  is  a  promissory  note. 

Q.  That  is  a  promissory  note  signed  by  the 
Steinbach  Iron  Works  ?  A.     Yes. 

Q.  And  that  is  signed  by  yourself  and  also  by 
your  brother?  A.     That  is  correct. 

Q.     Is  that  your  true  signature  there? 

A.     That  is  right. 

Q.     Is  that  the  true  signature  of  your  brother? 

A.     It  is. 

Q.  Is  that  the  signature  of  the  Steinbach  Iron 
Works?  A.     It  is.  [26] 

Q.  The  Steinbach  Iron  Works  is  a  partnership, 
the  partnership  to  which  we  have  just  referred? 

A.     That  is  right. 

Q.     That  note  is  in  the  amount  of  $2925? 

A.     It  is. 

Q.  Is  that  the  full  amount  of  money  advanced 
by  your  wife  ?  A.     Yes. 

Q.     In  connection  with  the  dredge  ? 

A.     That  is  right. 
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Q.  You  said  that  you  and  your  brother  originally 
borrowed  from  her  $1675.  Is  that  $1675  included 
in  the  amount  named  in  the  promissory  note? 

A.     It  is. 

Mr.  Snow:  I  offer  in  evidence  that  promissory 
note.  I  think,  your  Honor,  the  pre-trial  exhibits 
have  all  been  offered  and  received  in  evidence  and 
that  includes  the  depositions  as  I  understand  it,  and 
may  it  be  understood  that  that  also  includes  the  ex- 
hibits identified  at  the  time  of  the  taking  of  the 
various  depositions'? 

The  Court:  Yes,  on  the  same  basis  as  suggested 
before. 

Mr.  Snow:  At  this  time,  your  Honor,  I  wish  to 
note  my  reservation  and  objection  to  the  parol 
testimony  tending  to  show  transfer  of  title  by  parol 
in  the  depositions,  as  well  as  the  oral  testimony. 

The  Court:  Were  there  eleven  exhibits  or  per- 
haps more  [27]  exhibits  attached  to  the  depositions  1 

Mr.  Snow:    There  are  more  than  eleven  exhibits. 

The  Court:  Then,  when  that  comes  in  as  a  trial 
number,  you  will  have  to  give  it  a  different  number. 

Court  will  now  recess  until  2 :00  o  'clock. 
(Eecess.) 

(Court  reconvened  at  2:00  o'clock  p.m.,  pur- 
suant to  recess.) 

Q.  (By  Mr.  Snow)  :  At  the  close  of  the  morn- 
ing's session,  we  were  talking  about  Exhibit  11 
attached  to  Exhibit  No.  7,  the  depositions.  I  will 
ask  the  Bailiff  to  hand  you  that  exhibit  that  you  say 
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is  a  promissory  note  given  by  yon  and  your  brother 

to  your  wife  Frances,  is  that  correct? 

A.     That  is  right. 

Q.  That  ie]3resents  the  full  amount  of  the  bor- 
rowings of  yourself  and  your  brother  from  your 
wife  in  conection  with  the  dredge  ?  A.     Yes. 

Q.  Now,  I  am  asking  you  to  turn  in  that  same 
Exhibit  No.  7,  the  volume  of  the  depositions,  to 
Exhibit  No.  14,  attached  to  Exhibit  No.  7.  I  will 
ask  you  to  state  what  Exhibit  No.  14  is? 

A.     A  page  of  a  ledger  sheet.  [28] 

Q.  Is  that  a  page  of  the  ledger  sheets  of  the 
Steinbach  Iron  Works'? 

A.     I  think  it  is,  yes. 

Q.     Did  you  say  yes?  A.     Yes. 

Q.  And  that  is  the  account  of  the  Steinbach 
Iron  Works  with  your  wife  Frances,  is  it  not? 

A.     That  is  right. 

Q.  The  name  at  the  top,  "Frankie",  refers  io 
your  wife,  does  it?  A.     Yes. 

Q.  And  on  that  ledger  page,  you  and  your 
brother  have  debited  yourselves  with  $2925,  have 
you  not?  A.     We  have. 

Q.  Is  that  equivalent  to  the  amount  of  the 
promissory  note?  A.     I  didn't  hear  that. 

Q.  Is  that  equivalent  to  the  amount  of  the 
promissory  note?  A.     Yes. 

Q.  And  does  it  represent  the  same  borrowings 
as  evidenced  by  the  note?  A.     That  is  right. 

Q.     Well,  you  and  your  brother  have  made  some 
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payments  on  that  note,  as   shown  hy  that  ledger 

sheet,  haven't  you?  A.     Yes,  we  have. 

Q.     Those  pa>Tnents  aggregate  $1275?  [29] 

A.     That  is  correct. 

Q.  Those  payments  were  made  on  August  27th, 
September  30th  and  October  20th  in  the  year  1945, 
were  they  not? 

A.  Three  of  them,  and  then  there  is  one  credit 
by  check  from  Knapp,  return  on  insurance,  the 
first  item. 

Q.  Was  that  the  return  on  the  insurance  cover- 
ing the  trip  from  Tillamook  Bay  to  Nehalem  Bay  ? 

A.     From  North  Bend  to  Nehalem  Bay. 

Q.     North  Bend  to  Nehalem  or  Tillamook  Bay? 

A.     No,  it  is  down  at  Coos  Bay. 

Q.  I  beg  your  pardon.  Coos  Bay  to  Nehalem 
Bay,  then?  A.     Yes. 

Q.  On  and  after  October  20th,  the  last  date 
shown  on  the  ledger  page,  you  and  your  brother 
still  owed  your  wife  $1650,  is  that  right  ? 

A.     Yes. 

Q.  Have  no  payments  been  made  on  the  debt 
since  that  time?  A.     No. 

Q.  Have  you  been  advised  by  your  coimsel  to 
hold  that  account  in  the  same  status,  pending  this 
lawsuit?  A.     We   have   never   discussed   it. 

Q.     Never  discussed  it?  A.     No. 

Q.  That  promissory  note  to  your  wife  is  en- 
tirely unsecured,  is  it  not?  [30]  A.     Right. 

Q.     Never  has  been  secured?  A.     No. 

Q.     When  you  and  your  brother  borrowed  that 
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money   from   your   wife,   you   expected   to   pay   it 

back,  didn't  you? 

A.  Well,  we  expected  to  pay  it  back,  and  w^e 
didn't  get  it  all  paid  back,  when  the  dredge  was  in 
operation  the  dredge  was  to  pay  it  back,  from 
earnings  of  the  dredge. 

Q.  You  are  going  to  carry  out  that  intention 
and  pay  the  amount  of  that  note  back? 

A.     Yes. 

Q.  You  are  going  to  pay  her  all  the  $1650  you 
owe  her?  A.     We  are. 

Q.  You  are  going  to  do  it  regardless  of  how 
this  case  comes  out?  A.     We  are. 

Q.  That  money  that  your  wife  loaned  you  came 
from  her  separate  earnings  and  savings? 

A.     It  did. 

Q.     Her   earnings  teaching   school? 

A.     Yes. 

Q.  As  far  as  the  loss  of  this  dredge  is  con- 
cerned and  this  outstanding  insurance  policy,  it 
won't  make  any  difference  whether  you  collect  that 
money,  or  whether  your  wife  collects  that  money  as 
a  result  of  this  lawsuit  or  not;  she  is  going  [31] 
to  get  $1650,  isn't  she?  A.     She  sure  is. 

Q.  Then,  as  far  as  the  loss  of  the  dredge  is  con- 
cerned, she  is  going  to  get  the  $1650  just  the  same 
with  the  dredge  lost  as  if  it  had  not  been  lost,  isn't 
she  ?  A.     Absolutely. 

Q.  Then,  your  wife,  in  respect  to  that  debt, 
isn't  going  to  benefit  or  would  not  have  benefited 
by  the  safe  arrival  of  the  dredge  at  Tillamook  Bay  ? 
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A.  Well,  I  don't  know  how  you  mean  that,  Mr. 
Snow. 

Q.  What  I  mean  is:  She  would  still  get  her 
$1650  back? 

A.     Would  still  get  her  $1650  back. 

Q.  She  is  not  j^rejudiced  by  the  loss  of  the 
dredge,  is  she,  because  she  will  still  get  her  money 
back'? 

Mr.  Winslow:     I  think  that  is  argumentative. 

The  Court:     Go  ahead. 

Mr.  Winslow:  I  think  it  is  argumentative  and 
immaterial. 

Q.  (By  Mr.  Snow)  :  She  is  not  going  to  be 
prejudiced  by  the  loss  of  the  dredge,  is  she"? 

A.     Well,  I  think  she  will  be. 

Q.     But  she  will  get  her  $1650  back? 

A.  She  will  get  her  $1650  back,  but  we  hold  our 
property  in  common.  If  I  make  a  loss,  she  loses, 
too. 

Q.  You  say  you  hold  your  property  in  common. 
You  don't  hold  [32]  your  wife's  school  teaching 
funds 

A.     No,  she  went  out  and  earned  that  herself. 

Q.  She  went  out  and  earned  that  herself;  her 
own  money?  A.     Her  own  money. 

Q.  You  mean  if  you  lose  money  you  are  not 
going  to  be  able  to  supply  the  household  as  fully  as 
if  you  made  money,  and  she  would  lose  in  that 
respect  ?  A.     Right. 

Q.     You  do  not  mean  that  she  would  be  actually 
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out  any  money  herself  by  the  loss  of  the  dredge, 

do  you? 

A.  Well,  what's  mine  is  hers.  She  would  lose 
to  that  extent,  wouldn't   she*? 

Q.  You  are  a  generous  man.  You  say  what  is 
yours  is  hers?  A.     Sure. 

Q.  But  you  have  also  said  that  what  is  hers  is 
her  own,  isn't  that  correct? 

A.  Well,  what  she  went  out  and  earned,  that 
is  hers. 

Q.     That  is  hers?  A.     You  bet  your  life. 

Q.  You  are  familiar,  aren't  you,  with  Exhibits 
21  and  22  without  my  handing  them  to  you — these 
exhibits  we  have  been  talking  about  this  morning? 

Mr.  Winslow:     That  I  had  this  morning. 

A.     Yes. 

Q.  (By  Mr.  Snow) :  Those  are  letters  from 
the  corps  of  Engineers  [33]  to  Captain  Corgan? 

A.     That  is  right. 

Q.     Transferring  the  dredge  to  him? 

A.     Yes. 

Q.     You  now  have  those  letters  in  your  hands? 

A.     Yes. 

Q.  I  think  you  said,  but  I  want  to  make  sure 
of  it :  There  has  been  no  paper  written  and  signed 
by  anybody,  purporting  to  change  the  title  of  that 
dredge  since  those  letters  v/ere  signed? 

A.     That  is  all. 

Q.  Captain  Corgan  has  never  signed  anything 
to  transfer  the  dredge,  has  he?  A.     No. 

Q.     In  June  of  1945  the  Steinbach  Iron  Works 
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had  not  made  any  settlement  with  the   Maritime 
Commission  in  respect  to  the  three  tugs  built  for 
the  British  Government  ?  A.     That  is  right. 

Q.  That  shipbuilding  venture  was  not  very  suc- 
cessful, was  not  a  very  successful  one  on  the  part 
of  the  Iron  Works'? 

A.  Well,  it  would  have  been  if  we  had  a  just 
settlement  from  the  Maritime  Commission. 

Q.     If  you  had  what? 

A.  If  vv^e  had  received  a  just  settlement  from 
the  Maritime  Commission.  [34] 

Q.  You  had  not  received  any  settlement  at  all 
in  June  of  1945,  had  you? 

A.     No,  we  hadn't. 

Q.  Do  you  recall  my  coming  down  to  Tillamook 
in,  I  think,  June,  1946,  and  taking  your  deposition 
and  the  depositions  of  the  other  members  of  the 
family  ?  A.     Yes. 

Q.  I  think  you  said  at  that  time  that  settlement 
had  been  made  just  very  shortly  before  those  de- 
positions were  taken,  is  that  correct? 

A.     That  is  right. 

Q.  But,  until  that  settlement  was  made,  the 
Iron  Works,  the  Steinbacli  Iron  Works,  was  in 
a  precarious,  a  rather  precarious  financial  condi- 
tion, wasn't  it?  A.     I  would  say  so,  yes. 

Q.  When  you  were  in  Portland,  discussing  with 
Mr.  Kiiapp  about  the  policy,  and  when  you  told 
him  to  issue  the  policy  in  the  names  of  your  wives, 
your  wife  and  David's  wife,  you  did  that,  knowing 
that  if  there  was  a  loss,  none  of  that  insurance 
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money   would   go   to   the    Steinbach   Iron   Works, 

didn't  you? 

A.  Absohitely ;  didn  't  want  to  get  mixed  up  with 
creditors  on  this  shipbuilding  deal. 

Q.     Talk  louder. 

A.  When  we  got  through  with  the  shipbuilding 
deal,  we  had  [35]  $29,000  coming  from  the  Mari- 
time Commission  and  we  owed  $16,000.  These 
creditors  waited  twenty-seven  months  before  we 
could  pay  them.  There  was  nothing  coming  there 
to  protect  the  creditors. 

Q.  You  did  not  want  these  creditors  to  get  hold 
of  that  money  from  the  dredge? 

A.     No,  they  were  protected  anyway. 

Q.  But  you  did  not  want  them  to  get  hold  of 
any  of  the  dredge  money,  is  that  it? 

A.     That  is  right. 

Q.  You  didn't  want  them  to  get  hold  of  any 
dredge  money.  That  is  one  of  the  reasons  you 
wanted  the  insurance  policy  in  the  names  of  the 
ladies  ? 

A.  That  is  right.  We  didn't  want  them  to  be- 
come involved  in  the  Iron  Works  business. 

Q.  You  testified,  if  I  understood  you  correctly, 
this  morning,  that  you  told  Mr.  Knapp  that  the 
dredge  was  bought  for  the  benefit  of  the  two  ladies  ? 

A.     That  is  right. 

Q.  I  want  to  have  you  search  your  memory, 
and  I  am  going  to  ask  you  if  it  is  not  true  you  told 
Mr.  Knapp  that  the  dredge  was  bought  by  the  two 
ladies? 
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A.  I  don't  remember  just  what  exactly — that 
has  been  nearly  two  years  ago. 

Q.  At  any  rate,  you  did  not  tell  him  that  Cap- 
tain Corgan  had  [36]  taken  the  letters  of  trans- 
mittal from  the  Government,  had  taken  title  from 
the  Government  to  the  dredge  *?  A.     No. 

Q.  You  did  not  tell  him  Corgan  really  owned 
the  dredge,  did  you? 

A.     No,  I  didn't,  because  he  didn't. 

Q.  Is  it  not  a  fact  that  you  told  them  that  the 
ladies  owned  the  dredge*?  A.     Yes. 

Q.  Did  you  also  tell  him  the  ladies  bought  the 
dredge  from  the  Government 'f 

A.  I  don't  remember  just  what  was  said.  I 
said  that  the — no,  I  can't  remember  just  what  I 
said  two  years  ago. 

Q.  I  think  you  were  confused  about  your  testi- 
mony and  that  is  why  I  would  like  to  get  it  straight- 
ened out.  You  said  when  you  talked  with  Mr. 
Knapp  about  the  amount  for  which  the  dredge 
should  be  insured  that  he  said  that  the  dredge 
should  be  insured  for  50  per  cent  of  the  appraised 
value. 

I  will  ask  you  if  it  is  not  more  accurate  to  say 
that  Mr.  Knapp  said  that  the  surveyor  would  fix 
two  values  to  the  dredge,  one,  its  reproduction  cost 
and  the  other  its  depreciated  value,  and  that  then 
those  two  amounts  should  be  added,  and  the  amount 
at  which  the  dredge  Avould  be  insured  would  be 
fixed  at  50  per  cent  of  that  sum?  Isn't  that  more 
nearly  right?  [37] 
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A.     I  don't  recall  that,  if  he  said  that  or  not. 

Q.  The  only  basis  upon  which  you  make  any 
claim  that  these  two  ladies  owned  the  dredge  was 
the  family  conference  among  members  of  the  Stein- 
bach family?  A.     That  is  right. 

Q.     Is  that  right?  A.     That  is  right. 

Q.     Did  Captain  Corgan  attend  this  conference? 

A.     No. 

Q.     The  answer  is  no?  A.     Yes. 

Q.  Then  the  agreement  by  which  you  claim  the 
ladies  came  to  own  the  dredge  was  entirely  an 
agreement  made,  without  writing,  between  the  four 
members  of  the   Steinbach  family? 

A.     That  is  right. 

Q.  I  want  you  to  refer,  if  you  will,  to  Exhibit 
No.  3  attached  to  Exhibit  No.  7,  the  depositions. 
That  is  the  assumed  business  name  certificate  in 
the  name  of  the  Coast  Dredging  &  Construction, 
Ltd.,  is  it  not,  a  certified  copy?  A.     Yes. 

Q.  It  shows  that  Hugh  Corgan  and  J.  H.  Corgan 
are  the  persons  interested  in  conducting  the  busi- 
ness of  the  Coast  Dredging  &  Construction,  Ltd., 
is  that  correct?  A.     That  is  right. 

Q.  It  is  dated  July  23,  1945.  Were  you  familiar 
w4th  that  [38]  document  when  it  was  executed  by 
Captain  Corgan  and  his  son?  A.     I  was. 

Q.     What  was  the  purpose  of  the  document? 

A.  This  was  the  assumed  business  name  cer- 
tificate. 

Q.  Was  that  to  organize  some  sort  of  a  company 
to  operate  the  dredge?  A.     It  was. 
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Q.     What  is  that?  A.     It  was. 

Q.  I  will  ask  the  Bailiff  to  hand  you  another 
exhibit,  Exhibit  No.  15.  This  document  is  dated 
the  same  date  as  the  assumed  business  name  cer- 
tificate of  the  Coast  Dredging  &  Construction,  Ltd., 
namely  August  23,  1945,  is  it  not"? 

A.     Yes,  the  20th  of  August. 

Q.  It  is  recorded  on  August  20th  but  it  is  dated 
July  23,  1945.  It  is  dated  and  acknowledged  July 
23rd,  is  that  correct? 

A.     It   says   here   August   20th,    doesn't   if? 

Q.  Yes,  it  says  that  it  was  recorded  on  August 
20th,  does  it  not?  A.    Yes. 

Q.  It  shows  that  it  was  filed  for  record  August 
20th  at  Tillamook  County?  A.     That  is  right. 

Q.  That  is  a  certified  copy  of  a  document,  is 
it  not?  A.     I  would  say  it  is,  yes.  [39] 

Q.     Your  name  appears  in  it  ?  A.     Yes. 

Q.  It  purports  to  transfer  from  Hugh  Corgan 
and  his  wife  to  Hugh  Corgan,  J.  L.  Steinbach,  your- 
self, and  D.  E.  Steinbach,  Trustees? 

A.     That  is  right. 

A.    Well,  this,  as  I  said 

Mr.  Winslow:  The  agreement  is  the  best  evi- 
dence and  speaks  for  itself. 

A.     This  is  a  trust  agreement. 

Mr.  Winslow:  It  seems  to  me  like  it  speaks  for 
itself. 

Mr.  Snow:  Perhaps  I  should  have  asked  this 
question :   Will  you  explain  the  circumstances  under 
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which  that  document,  Exhibit  15,  was  executed  and 

recorded  ? 

A.  Well,  we  tried  to  carry  out  the  purposes  of 
what  we  had  started  out  to  do  when  we  bought  that 
dredge.  We  intended  to  organize  a  dredging  com- 
pany with  Dave  Steinbach,  Hugh  Corgan  and  my- 
self, to  take  over  this  dredge  and  operate  it  and,  as 
the  dredge  earned  money,  the  money  that  was  ad- 
vanced by  the  wife  would  be  paid  back,  and  then 
the  dredge  would  become  our  property  and  each  one 
of  us  would  have  a  one-third  interest. 

Q.  This  concern,  the  Coast  Dredging  &  Con- 
struction, Ltd.,  was  then  to  be  the  eventual  owner 
of  the  dredge,  was  it  ? 

A.  After  the  money  that  had  been  advanced  had 
been  paid,  yes.  [40] 

Q.  After  repayment  to  the  Steinbach  Iron 
Works  of  the  money  that  they  had  advanced  in  con- 
nection with  the  dredge,  the  money  they  paid  out? 

A.     Yes. 

Q.  You  spoke  this  morning  about  dividing  that 
business  up  three  ways,  a  third  to  you,  a  third  to 
your  brother  David  and  a  third  to  Hugh  Corgan,  is 
that  right  ?  A.     Yes. 

Q.  Is  that  the  way  you  were  going  to  distribute 
the  expenditures  under  this  trust? 

A.  With  the  exception  of  the  shares  that  we 
were  to  give  Jim  Corgan,  we  were  going  to  divide 
100  shares  up  equally,  three  ways,  and  that  is  cov- 
ered by  a  letter  that  I  wrote  Corgan  along  the 
spring  of  the  year  before  we  bought  the  dredge ;  we 
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were  going  to  make  an  equal  division,  and  there 
would  be  a  share  or  two  that  we  could  not  divide 
equally,  and  Jim  was  to  get  that  shared 

Q.     Jim  was  to  have  a  few  shares'? 

A.  I  think  we  were  dividing  it  up  into  96  shares 
and  each  one  of  us  was  to  have  one-third  of  that  and 
Jim  was  to  have  4  shares. 

Q.  You  and  Dave  and  Hugh  Corgan  were  each 
to  have  32  shares,  making  a  total  of  96,  and  Jim  was 
to  have  4  in  addition,  making  100  % 

A.     I  think  that  is  the  way  it  was  divided.  [41] 

Q.  At  any  rate,  you  did  not  contemplate  your 
wives  would  be  interested  in  this  trust  at  all  ? 

A.     Not  after  the  dredge  was  paid  for. 

Q.  I  wish  you  would  turn  to  Exhibit  No.  7.  I 
want  to  discuss  something  in  connection  with  the 
financial  operation  of  the  dredge.  The  dredge  was 
operated  during  the  summer  of  1945,  was  it  not  ? 

A.     I  think  it  operated  about  two  months. 

Q.     Who  managed  it?  A.     Mr.  Corgan. 

Q.     Did  his  son  Jim  help  him?  A.     Yes. 

Q.  Did  the  Steinbach  Iron  Works  advance  some 
money  for  that  purpose? 

A,  A¥e  did.  We  took  care  of  the  payrolls  until 
they  got  to  earning  money. 

Q.  That  was  in  addition  to  the  money  that  had 
already  been  advanced  by  your  wives  for  the  pur- 
chase of  this  dredge?  A,     That  is  correct. 

Q.  I  return  to  Exhibit  No.  4  attached  to  Exhibit 
No.  7  and  I  will  ask  you  what  that  is. 

A.     That  is  a  ledger  sheet. 
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Q.  Is  that  a  ledger  sheet  of  the  Steinbach  Iron 
Works  ? 

A.  Well,  it  was  in  the  Steinbach  Iron  Works 
ledger.  My  wife  kept  the  books.  She  kept  this  in 
there  to  keep  a  record.  She  [42]  kept  this  in  among 
the  other  ledger  sheets  and  accounts  of  the  Stein- 
bach Iron  Works. 

Q.  She  did,  you  say,  keep  this  in  among  the 
other  ledger  sheets  of  the  Steinbach  Iron  Works  % 

A.  That  is  right.  It  is  taken  from  the  Steinbach 
Iron  Works  ledger. 

Q.  That  purports  to  show  everything  that  was 
disbursed  and  received  on  account  of  the  dredge, 
doesn  't  it  ? 

A.  Up  to  July  20th.  Before  we  were  through, 
that  showed  a  balance  advanced  of  over  $8008.59 
but  at  the  time  the  dredge  was  lost,  why,  w^  had  in 
the  neighborhood  of  $9400  in  it.  This  is  not  a  com- 
plete account  here. 

Q.     The  last  item  there — look  on  the  reverse  side. 

A.     Oh,  yes.    I  didn't  see  the  other  side. 

Q.     That  carries  it  out  to  October,  doesn't  it? 

A.     Yes,  I  guess  so. 

Q.  Including  work  done  on  the  cutter  $534.53, 
in  October  f  A.     Yes. 

Q.  Was  that  about  the  last  advance  that  the 
Steinbach  Iron  Works  made? 

A.  That  was  correct.  That  left  a  balance  of 
$9446.26. 

Q.  Yes.  That  work  on  the  cutter  was  done  by 
the  Steinbach  Iron  Works  ?  A.     That  is  right. 
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Q.     That  is  a  part  of  its  machine  shop  work'? 

A.     Yes. 

Q.  And  the  charge  was  based  in  the  same  way 
the  Steinbach  Iron  Works  would  make  charges 
agamst  some  other  customers'? 

A.     That  is  right. 

Q.  That  ledger  page  shows  the  money  that  was 
received  from  your  wife,  Frances,  doesn't  if? 

A.     Yes,  it  does. 

Q.  Will  you  turn  to  Exhibit  12  attached  to  Ex- 
hibit No.  7  and  look  at  that,  pleased 

A.  That  is  a  copy  of  a  statement  filed  with  Jim 
Corgan,  secretary  of  the  dredging  company. 

Q.  The  secretary  of  the  dredging  company? 
That  is  headed  at  the  top  "Coast  Dredge  Co." 

A.     That  is  right. 

Q.  Does  that  mean  the  same  as  the  Coast  Dredg- 
ing &  Construction,  Ltd.*?  A.     Yes. 

Q.  That  shows  that  same  balance  that  you  men- 
tioned a  while  ago  of  $9446.26'?  A.     Yes. 

Q.  That,  I  take  it,  may  be  considered  as  rep- 
resenting the  amount  that  the  Coast  Dredging  & 
Construction,  Ltd.,  finally  owed  the  Steinbach  Iron 
Works  on  account  of  the  dredge '? 

A.     What  they  owed  the  Steinbach  family. 

Q.  What  they  ov/ed  the  Steinbach  family  or  the 
Steinbach  Iron  [44]  Works'? 

A.     It  is  all  the  same. 

Q.     It  is  all  the  same,  is  it?  A.     Yes. 

Q.     I  see.    The  Steinbach  Iron  Works  still  owes 
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Frances  Steinbacli  $1650?  A.     That  is  right. 

Q.     Is  that  right?  A.     That  is  right. 

Mr.  Snow :    That  is  all. 

Redirect  Examination 
By  Mr.  Winslow: 

Q.  One  question  or  two,  Mr.  Steinbach.  In 
your  cross-examination  you  referred  to  the  fact 
that  Mrs.  Steinbach  had  put  in  something  like 
$1650  towards  the  purchase  price,  but  she  had  con- 
tributed $2900,  a  little  more  than  $2900,  altogether. 
To  what  did  she  contribute  besides  the  purchase 
price  % 

A.  The  insurance  premium  from  North  Bend  to 
Nehalem. 

Q.     I  now  hand  you  Plaintiffs'  Exhibit  No.  32. 

Mr.  Snow:    That  is  the  $1500  check? 

Mr.  Winslow:     $1250. 

Mr.  Snow:    $1250,  yes. 

Q.  (By  Mr.  Winslow)  :  I  ask  you  what  that 
check  is,  and  w^hat  does  it  represent?  [45] 

A.  A  check  to  Addison  Knapp  ComxDany,  dated 
June  25th  in  the  amount  of  $1250  to  pay  insurance 
on  the  Dredge  Wishram  from  Coos  Bay  to  Ne- 
halem Bay,  signed  by  Frances  M.  Steinbach. 

Q.     And,  of  course,  that  Avas  your  wife  ? 

A.      Yes. 

Q.  That  makes  up  the  difference  between  tlie 
amount  she  contributed  to  the  purchase  price  and 
the  $2900,  the  total  amount  she  put  in  the  dredge? 
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A.  I  have  the  ledger  account  here.  I  could  tell 
you  in  just  a  minute.  That  was  No.  7,  wasn't  it, 
Mr.  Snow?     Yes,  I  think  that  is  the  difference. 

Mr.  Winslow:    That  is  all. 

Recross-Examination 
By  Mr.  Snow: 

Q.  Let  us  carry  that  transaction  a  step  further. 
That  check  that  you  have  just  described  appears 
on  the  ledger  account  in  the  name  of  "Frankie", 
and  I  am  referring  now  to  Exhibit  No.  7  and  Ex- 
hibit No.  14.  That  appears  as  the  June  23,  1945, 
item,  $1250,  doesn't  it?  A.     Yes. 

Q.  After  the  safe  arrival  of  ^le  dredge  at  Ne- 
halem  Bay,  Mr.  Knapp's  company  returned  a 
check  for  $414.74,  isn't  that  right? 

A.     I  believe  that  is  the  amount,  yes. 

Q.  You  recall  that  check  was  made  payable  to 
the  two  ladies?  [46]  A.     That  was. 

Q.  And  Mrs.  Dave  Steinbach  then  endorsed  it 
over  to  your  wdfe?  A.     That  is  right. 

Q.  So,  the  Steinbach  Iron  Works  took  credit 
for  that  amount  on  their  ledger  sheet  with  your 
wife?  A.     That  is  right. 

Q.     That  is  correct,  is  it?  A.     Yes. 

Mr.  Snow:     That  is  all. 

(Witness  excused.)  [47] 
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DAVID  E.  STEINBACH 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  plaintiffs  and,  being  first  duly  sworn,  was  ex- 
amined  and   testified   as   follows: 

Direct  Examination 

Mr.  Winslow :  If  the  Court  please,  I  am  handing 
up  to  your  Honor  Plaintiffs'  Exhibits  24  and  25.  I 
think  they  should  be  called  particularly  to  the 
Court's  attention,  along  with  this  other  testimony 
that  this  witness  will  give. 
By  Mr.  Winslow: 

Q.     Your  name  is  D.  E.  Steinbach? 

A.     Yes. 

Q.  Speak  uj).  Don't  nod  your  head.  You  live 
at  Tillamook?  A.     Yes. 

Q.     How  long  have  you  lived  in  that  community  ? 

A.     Since  the  year  of  '19. 

Q.  You  are  associated  with  J.  L.  Steinbach  in 
the  Steinbach  Iron  Works'?  A.     Yes,  sir. 

Q.  Mr.  Steinbach,  when  Captain  Hugh  Corgan 
was  negotiating  for  the  purchase  of  the  Dredge 
Wishram,  tell  the  Court  whom  he  was  representing  ? 

Mr.  Snow:     Objected  to,  your  Honor. 

Mr.  Yv^inslow:  I  agree  the  question  in  form  is 
terrible,  and  I  will  reframe  it. 

A.  He  Vv^as  representing  my  brother  John  and 
the  two  wives  [48]  and  myself. 

Q.  (By  Mr.  Winslow)  :  In  the  purchase  of  the 
dredge,  did  Captain  Corgan  contribute  anything 
to  the  money  for  the  purchase  or  expenses  therefor  ? 

A.     No. 
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Q.  Who  did  contribute  the  purchase  price  of  the 
dredge  and  the  expense  of  getting  the  dredge? 

A.     Repeat  that. 

Q.  Who  did  contribute  the  money  for  the  pur- 
chase price  of  the  dredge  and  the  expenses  of  the 
insurance  and  so  forth? 

A.     My  sister-in-law,  Frances  Steinbach. 

Q.     Who  else? 

A.     My  wife,  Carolyn  Steinbach. 

Q.  The  Steinbach  Iron  Works,  did  it  contribute, 
too? 

A.     Well,  yes,  we  contributed  some,  yes. 

Q.  Was  there  any  other  contribution  except 
from  the  Steinbach  family?  Did  any  outsider  con- 
tribute any  amount?  A.     No. 

Q.  Mr.  Steinbach,  at  the  time  the  dredge  was 
purchased  from  the  Government,  or  any  time  prior 
thereto,  was  there  any  discussion  in  the  Steinbach 
family  as  to  how  the  dredge  should  be  purchased 
and  in  whose  name  or  who  should  hold  title  to  the 
dredge  ? 

Mr.  Snow:  I  understand  I  have  a  continuing 
objection  to  this  line  of  testimony.  [49] 

The  Court:     It  is  so  understood. 

A.  At  the  time  of  the  purchase  of  the  dredge, 
my  brother,  his  wife  and  my  wife,  we  met  at  our 
house  and  talked  about  what  we  were  going  to  do 
when  we  purchased  this  dredge  here  to  keep  it  out 
of  the  shop.  On  account  of  the  financial  difficul- 
ties there  that  we  had  with  the  Maritime  Commis- 
sion, we  did  not  want  to  get  it  mixed  up  with  the 
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shop  account,  so  we  had  put  the  insurance  in  the 

ladies'  names  to  keep  it  away  from  the  Iron  Works. 

Q.     Go  ahead  and  tell  what  was  said. 

Q.  (By  Mr.  Winslow)  :  Go  ahead  and  tell  what 
w^as  said  about  whether  the  boat  Vv^as  to  be  pur- 
chased and  held  by  the  ladies  or  not"? 

A.     I  didn't  quite  get  that. 

Q.  Tell  what  was  said.  What  do  you  mean  by 
keeping  it  out  of  the  shop*? 

A.  Well,  like  I  said  here  a  few  minutes  ago,  we 
were  so  involved  financially  with  the  Maritime  Com- 
mission and  we  did  not  know  just  how  that  was 
going  to  turn  out  one  way  or  another,  just  how 
long  we  would  have  to  wait  for  our  money,  and  we 
also  had  loans  from  two  private  men  there  in  Tilla- 
mook. One  happened  to  the  President  of  the  First 
National  Bank.  Like  my  brother  said,  every  time 
he  went  in  the  First  National  Bank  he  wanted  to 
know  how  soon  we  were  going  to  pay  him  back. 
So,  what  we  did,  we  thought  that  would  be  the  best 
way,  if  [50]  we  were  going  to  purchase  this  dredge, 
to  keep  it  out  of  the  account  of  the  Steinbacli  Iron 
Works  account. 

Q.  Then  what  did  you  agree  to  do  about  the 
ow^nership  of  the  dredge"? 

A.     Well,  we  agreed  to  put  it  in  the  ladies '  names. 

Q.  Has  that  agreement  ever  been  changed  in 
any  way?  A.     No,  it  never  has. 

Q.  You  have  heard  the  testimony  of  your 
brother  about  the  contributions  of  your  wives  and 
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the  amounts.    John  knows  more  about  it  than  you, 

I  take  it '?  A.     Absohitely. 

Q.  All  right.  Mr.  Steinbach,  did  you  have  any- 
thing to  do  with  the  towing  of  the  dredge  at  the 
time  the  dredge  was  lost?  A.     No. 

Q.  Were  you  present  at  any  time  during  the 
time  it  was  being  towed'?  A.     No. 

Q.  When  did  you  learn  that  the  dredge  had 
been  lost? 

A.  Well,  if  I  recall  the  right  date — that  is  some- 
thing that  is  pretty  hard  for  me  to  try  to  remember. 

Mr.  Winslow :  I  think  we  have  agreed  the  dredge 
was  lost  November  1st. 

Mr.  Snow:     That  is  right. 

A.  I  think  November  1st  or  November  2nd, 
about  10 :30  in  the  morning,  Mr.  Corgan  and  Jim 
came  into  the  shop  and  said,  "They  [51]  lost  the 
dredge.  It  went  out  on  the  rocks,"  and  also  in- 
formed my  brother  at  the  same  time,  so  we  went 
in  the  office  and  sat  there,  thinking  what  we  were 
going  to  do  next  and  finally  Corgan  told  me,  he 
said,  "You  had  better  call  up  the  insurance  com- 
pany and  tell  them  the  dredge  was  lost." 

Q.     Did  you  do  that?  A.     I  did,  yes. 

Q.  Whom  did  you  call?  Whom  did  you  talk 
with? 

A.     Talked  with  Mr.  Eathbun,  if  that  is  his  name. 

Q.     What  was  the  substance  of  the  conversation? 

A.  I  just  told  him  who  I  was  and  I  told  him 
the  Dredge  Wishram  was  washed  out  on  the  end 
of  the  jetty,  and  he  wanted  to  know  when  it  hap- 
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pened  and  I  told  him  I  couldn't  give  liim  tlie  exact 
hour  because  I  did  not  know  what  time  in  the  eve- 
ning, or  did  not  know  just  what  time  it  was,  but 
I  told  him  it  was  lost.  He  wanted  to  know  if  it 
was  a  total  loss  and  I  said,  "'Yes." 

Q.     Go  ahead.     Anything  further"? 

A.  Well,  on  that  telephone  conversation,  it  was 
rather  short. 

Q.  Yes.  Then  what  did  you  do  the  following 
day  or  following  that  conversation"?  Did  you  come 
to  Portland? 

A.  I  came  to  Portland  on  June — no,  on  Novem- 
ber 6th  or  7th. 

Q.     What  date  was  it?  A.     On  the  6th. 

Q.     What  day  was  it,  do  you  remember?   [52] 

A.  Golly,  George,  I  don't  remember.  I  know 
it  was  about  four  days  after. 

Q.     Did  you  go  to  Mr.  Knapp's  office  then? 

A.     Yes. 

Q.     Who  was  with  you? 

A.     Mr.  Corgan  and  Jim  Corgan. 

Q.  Tell  the  Court  what  took  place  when  you 
went  in  there  to  see  Mr.  Elnapp?  What  was  the 
conversation  ? 

A.  We  went  into  his  office.  He  met  us  in  the 
outer  office  with  Mr.  Rathbun.  From  there  we 
went  into  Mr.  Knapp's  private  office  and  sat  down, 
and  the  conversation  was  about  the  wreckage  of  the 
Wishram.  Of  course,  I  was  not  acquainted  with 
Mr.  Knapp  or  Mr.  Rathbun  like  Corg:an  was. 

Q.     Tell  us  what  the  conversation  was. 
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A.  As  close  as  I  can  tell,  we  got  talking  about 
the  wreckage  of  the  Wishram. 

Q.     Go  ahead. 

A.     And  he  wanted  to  know  what  time  it  was. 

Q.  You  tell  what  was  said  there  at  this  time, 
Mr.  Steinbach. 

A.  I  will  tell  you.  Of  course,  being  a  little  bit 
hard  of  hearing,  I  couldn't  quite  get  all  of  it,  so 
about  the  end  of  the  meeting  that  we  had  in  Mr. 
Knapp's  office  he  handed  a  letter  to  Jim  Corgan 
and  wanted  to  know  if  we  had  received  the  letter 
that  they  had  sent  to  us  and  I  said,  "No."  So, 
he  had  pulled  a  copy  of  the  letter  that  he  had  sent 
to  us  [53]  and  wanted  to  know  if  they  had  seen 
an3i:hing  and  Mr.  Corgan  and  Jim  said,  "No," 
because  they  had  never  corresponded  with  me. 

Q.     Tell  us  what  was  said. 

A.  Well,  it  has  been  quite  a  long  time  ago  and 
I  rather  forget  a  lot  of  the  conversation  or  any- 
thing at  the  time.  When  we  got  up  to  go  out,  we 
stood  around  in  a  group,  Mr.  Corgan,  Rathbun  and 
myself,  ready  to  shake  hands,  and  he  was  talking 
to  Cap  Corgan  and  he  said,  "Well,"  he  says,  "it 
looks  like  we  are  stuck  for  the  wreckage."  We 
said,    "Good-bye"   and   walked   out.      To   go    into 

details,  that  has  been  too  far  gone.  [54] 

******* 

Cross-Examination 
By  Mr.  Snow: 

Q.     You  siooke  about  the  Steinbach  Iron  Works 
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being  involved  financially  and  owing  two  individ- 
uals in  Tillamook.     Who  are  those  men*? 

A.  Mr.  Vickers,  President  of  the  First  National 
Bank  and  Charlie  Lamb. 

Q.  What  was  the  aggregate  amount  you  owed 
them? 

A.     How  much  money  we  owed  them?  [56] 

Q.     Yes.  A.     $7000. 

Q.     That  is,  the  two  of  them  together? 

A.     Yes,  $3500  apiece. 

Q.     Is  that  evidenced  by  a  promissory  note? 

A.     It  was,  yes. 

Q.  Did  you  and  your  brother  both  sign  those 
notes  ?  A.     Yes. 

Q.     Any  other  members  of  the  family? 

A.  Well,  I  couldn't  say,  but  I  imagine  that 
they  did. 

Q.     You  are  not  sure  of  it,  though  ?  A.     No. 

Q.  In  addition,  the  Steinbach  Iron  Works  owed 
quite  a  lot  of  money  on  open  account,  didn't  it? 

A.  I  was  not  following  that.  My  brother  did 
that.  I  was  running  the  shop.  He  took  care  of 
the  books. 

Q.  You  were  not  as  familiar  with  the  details 
of  the  Steinbach  Iron  Yforks  as  your  brother? 

A.     Well,  I  was  familiar,  yes. 

Q.     You  know  how  much  they  owed? 

A.     I  know  how  much  they  owed,  yes. 

Q.     How  much  did  they  owe? 

A.     Oh,  about  $16,000. 

Q.     In  addition  to  the  $7000?  A.     No.  [57] 


118  Universal  Insurance  Co.  vs. 

(Testimony  of  David  E.  Steinbacb.) 

Q.     Including  the  $7000? 

A.  $7000,  yes;  including  the  $7000.  Yes,  that 
was  my  understanding. 

Q.     The  total  debts  were  not  $29,000? 

A.     What  is  that? 

Q.     The  total  debts  were  not  $29,000? 

A.     No.     No. 

Q.  That  was  the  situation  at  the  time  the  dredge 
was  purchased  from  the  Government,  was  it  not? 

A.     Will  you  repeat  that? 

Q.  Was  that  the  situation  at  the  time  the  dredge 
was  purchased  from  the  Government?  Was  that 
the  situation  in  June,  1945? 

A.     Yes,  I  believe  it  was. 

Mr.  Snow:     That  is  all. 

Mr.  Winslow :    That  will  be  all. 

(Witness  excused.)  [58] 

HUGH  CORGAN 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  plaintiffs  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 

By  Mr.  Winslow : 

Q.     What  is  your  full  name? 


A 

Q 

A 

Q 


Hugh  Corgan. 

Where  do  you  reside  now? 

Rockaway. 

How  long  have  you  resided  at  Rockaway? 
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A.     Oh,  since  1945—1944,  in  fact. 

Q.     Where  did  you  reside  before  that? 

A.     Portland. 

Q.     How  long  have  you  resided  around  Portland  *? 

A.  Well,  my  home,  that  is,  my  lighting  place, 
was  Portland  for  the  last  thirty-five  years. 

Q.     What  has  been  your  business,  Mr.  Corgan? 

A.  Dredging  business  and  captain  of  towboats 
and  passenger  boats. 

Q.  How  much  experience  have  you  had  in  that 
line  of  work? 

A.  Since  I  was  twenty-one,  on  the  Great  Lakes 
and  the  ocean. 

Q.     How  long  ago  was  that? 

A.  Well,  let's  see.  Since  I  was  twenty-one  I 
had  papers  and  I  am  now  sixty-eight,  or  sixty-eight 
my  next  birthday. 

Q.     Have  you  had  any  experience  in  towing? 

A.     Absolutely. 

Q.  How  long  have  you  known  the  Steinbachs, 
just  generally? 

A.  Oh,  I  would  say  almost  thirty  years.  I  was 
at  first  at  Yaquina.  That  was  my  first  connection. 
That  was  about  1912. 

Q.  What  did  you  have  to  do  with  the  purchase 
of  the  Dredge  Wishram  in  1945? 

A.  I  purchased  her  as  agent  for  the  Stein- 
bachs. 

Q.  Did  you  have  any  financial  interest  in  the 
purchase  at  all?  A.     I  had  not  ten  cents. 
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Q.  Do  you  claim  any  financial  interest  in  the 
dredge  now*?  A.     I  do  not. 

Q.  Briefly,  tell  the  Court  how  the  purchase  of 
this  dredge,  the  Wishram,  was  handled  by  you? 

A.  Well,  Mr.  John  Steinbach  came  to  me  first, 
knowing  that  I  was  an  experienced  dredge  man,  and 
he  put  a  proposition  up  to  me,  asking  me  if  I  would 
be  interested  as  a  member  of  a  company,  pro- 
viding he  would  give  me  a  working  interest  in  it 
until  that  part  of  it  was  paid  and  then  I  would 
become  an  owner. 

Q.     All  of  it?  A.    A  third. 

Q.     A  third?  A.     Yes. 

Q.  That  wasn't  quite  an  answer  to  my  question. 
How  was  it  [60]  intended  between  you  and  the 
Government 

A.  Well,  I  had  been  with  the  Government  for 
a  number  of  years  and,  knowing  dredges,  he  asked 
me  if  I  would  handle  the  purchase  of  the  dredge. 

Q.  Tell  what  you  did  in  the  matter  of  the  pur- 
chase of  the  dredge  from  the  Government? 

A.  I  went  and  got  the  data  on  the  dredge  from 
the  Government  Engineers. 

Q.     Yes;  go  ahead. 

A.  Then  I  bought  the  dredge  in — bid  the  dredge 
in  with  the  Steinbachs'  money  and  immediately 
handed  over  the  letter  that  the  Government  gave — 
the  Government  does  not  give  a  deed  to  any  of  that 
property  when  you  bid.  They  simply  give  you  so 
many  days  to  get  the  property  away  from  the 
mooring,  or  wherever  it  is  located. 
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Q.  When  you  got  the  letter  from  the  Engineers, 
the  letter  which  we  have  marked  here  as  Plain- 
tiffs' Exhibit  No.  22,  acknowledging  receipt  of  the 
purchase  price  of  the  dredge  and  telling  you  to 
come  and  get  it — in  other  words,  that  is  the  sub- 
stance of  the  letter.    Where  did  you  get  that  letter? 

A.     I  got  it  from  the  Engineers. 

Q.    Whereabouts?    Here? 

A.  Yes.  They  were  then  located  in  the  Pittock 
Block. 

Q.     Who  was  with  you? 

A.  Well,  I  don't  remember  as  anybody — I  be- 
lieve John  was  [61]  with  me  and  I  handed  him  the 
letter  at  their  office,  not  then — the  next  day — at 
Tillamook. 

Q.     You  did  not  keep  the  letter  yourself? 

A.     I  didn't. 

Q.  After  you  got  that  letter,  what  did  you  do 
with  reference  to  having  the  dredge  insured  ? 

A.     Well,    I   went — first,    I    consulted    with   the 

Steinbachs  and  then  I  went  to  Knapp  and  Rathbun 

whom  I  had  done  business  with  for  years,  and  I 

was  told  that  Mr.  Banks  would  have  to  handle  it 

because  it  was  in  his  territory. 

******* 

Q.     Who  is  Mr.  Banks? 
A.     He  is  with  Kruse  &  Banks  Shipyards. 
Q.     What  do  you  call  it? 
A.     Kruse  &  Banks  at  Marshfield. 
Q.     Was  he  connected  with  the  insurance  com- 
pany in  any  way? 
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A.     Yes,  he  is  their  representative  at  Coos  Bay. 

Q.  Did  Mr.  Knapp  or  Mr.  Rathbun  tell  you 
thaf?  A.     Yes,  both  of  them. 

Q.  What  discussion  did  you  have  with  them  in 
reference  to  the  amount  of  insurance? 

A.  They  wanted — they  insisted  on  insurance  for 
two  or  three  times  what  I  wanted.  On  account  of 
the  Steinbachs,  I  knew  that  they  could  not  afford 
to  pay  any  such  premium. 

Q.     Yes. 

A.  We  dickered  back  and  forth  and  they  had  to 
get  in  touch  [62]  with  'Frisco  and  it  took,  I  guess, 
a  couple  of  weeks  or  so,  before  we  came  to  an 
understanding  with  them. 

Q.  What  was  the  subject  of  the  discussion?  Did 
you  want  to  insure  it  for  more  than  $12,500? 

A.  No,  they  wanted  to  insure  for  the  replace- 
ment value. 

Q.     What  did  they  say  that  was,  approximately? 

A.     I  think  it  was  in  the  neighborhood  of  $30,000. 

Q.  When  the  insurance  policy  w^as  finally 
agreed  upon,  do  you  remember  who  was  present? 

A.    Yes. 

Q.     Who?  A.     John  Steinbach  and  myself. 

Q.  Was  there  any  discussion  at  that  time?  Was 
there  any  discussion  betw^een  John  Steinbach  and — 
Who  was  representing  the  insurance  company? 

A.     Mr.  Knapp. 

Q.     Mr.   Knapp?  A.     Yes. 

Q.     Was  there  any  discussion  at  that  time  as  to 
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how  much  insurance  should  be  issued  and  in  whose 

names  ? 

A.  Well,  John  said  the  Steinbach  women,  Mrs. 
Dave  Steinbach  and  his  wife,  Frances. 

Q.  You  did  not  claim  to  own  any  interest  in  it 
then,  did  you?  A.     No.  [63] 

Q.     And  don't  now?  A.     No. 

Q.  Did  Mr.  Steinbach  say  anj^thing  more  to  Mr. 
Knapp  as  to  why  the  policy  was  being  issued  in  the 
names  of  the  ladies  ? 

A.  Yes,  he  did.  In  regard  to  the  condition  of  the 
Steinbach  Iron  Works  at  that  time,  he  said  he  did 
not  want  it  connected  in  any  Avay  with  the  Iron 
Works. 

Q.     That  is,  the  ownership  of  the  dredge? 

A.     Yes,  the  ownership  of  the  dredge. 

The  Court :  Have  him  tell  whether  the  insurance 
company  knew  the  circumstances  as  to  how  it  was 
being  purchased,  who  paid  for  it  and  the  letter  from 
the  Government.  Did  they  knoAv  about  that  ? 

Q.  (By  Mr.  Winslow)  :  Were  the  insurance 
company  representatives  ever  shown  this  letter  that 
you  got  from  the  U.  S.  Engineers? 

A.  I  don't  know.  I  know  that  Steinbach  had  it  in 
his  pocket  because  I  told  him  to  be  sure  and  have  it 
w^hen  we  went  in. 

Q.  Did  you  ever  tell  Knapp  or  Rathbun  that 
Steinbachs  OAvned  it,  or  that  you  had  any  interest  in 
it?  Did  you  ever  tell  them  whether  you  were  just 
representing  Steinbach  or  representing  yourself  ? 

The   Court:     Did  the   insurance  company  know 
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that  it  had  just  been  bought  from  the  Government  ? 

A.     Yes,  they  did. 

Q.  Did  they  know  who  bought  it,  how  it  had 
been  done,  or  [64]  what  had  been  paid  for  it? 

A.     I  don't  know  as  to  that,  whether  they  knew. 

Q.     Did  they  know  how  it  had  been  bought? 

A.  That  I  don't  know.  They  most  suredly  knew 
me  vv^ell  enough  to  know  I  didn't  have  it  at  the  time. 

Q.     (By  Mr.  Vfinslow) :     How  is  that,  again? 

A.  They  knew  me  long  enough  to  know  I  didn't 
have  it. 

Q.  Do  you  recall  during  these  negotiations 
whether  or  not  you  made  any  suggestion  to  the  in- 
surance company  that  you  were  acting  as  agent  of 
the  Steinbachs? 

A.     What  is  that  question? 

Q.  Do  you  recall  at  any  time  during  these  nego- 
tiations that  you  made  any  suggestion  to  Mr.  Knapp 
that  you  were  acting  as  agent  of  the  Steinbachs? 

A.     Well,  I  wouldn't  say  that  I  did,  see? 

The  Court:  What  interest  did  they  think  you 
had  in  it?  Where  did  they  think  you  came  in  on  the 
deal? 

A.  Well,  they  knew  the  Steinbachs  was  with  me 
almost  from  the  time  that  v.e  went  in. 

Q.  Did  you  tell  them  you  had  planned  to  go  back 
to  Tillamook,  you  three,  and  go  into  business  to- 
gether ? 

A.  Well,  I  wouldn't  say,  but  I  know  that  Rath- 
bun  knew.  We  had  talked  many  times  together  and 
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we  had  been  friends  for  many  years.  I  wouldn't  say 

positively,  but  I  am  sure  that  I  did  him.  [65] 

Q.  (By  Mr.  Winslow)  :  You  were  present  when 
Mr.  Steinbach  told  him  to  write  the  insurance  in 
the  ladies'  names'?  A.     Absolutely. 

Q.     You  did  not  object  to  that?  A.     No. 

Q.     And  do  you  now*?  A.     No.  [66] 

******* 

Q.     What  time  was  it  the  day  before  you  ap- 
proached Mr.  Berg  to  make  this  tow? 
A.     The   evening  before. 

Q.  How  about  the  towline?  What  was  said  about 
the  towline?  A.     Wei],  Ole  Johnson 

Q.  Did  Mr.  Berg  have  any  towlines? 
A.  No,  he  had  no  towlines,  so  I  figured  that  any 
towline  that  the  Coast  Guard  would  recommend 
was  good  enough  for  me,  and,  so,  Ole  Johnson — ^he 
was  just  retired  from  the  Coast  Guard — went  in  and 
looked  into  that  and  made  arrangements  for  a  tow- 
line,  and  he  pronounced  the  towline  "A"  Number  1, 
and  it  had  just  been  taken  off  a  Coast  Guard  boat. 

Mr.  Snow:  I  move  to  strike  out  what  Ole  John- 
son said.  That  is  hearsay,  I  think  they  should  have 
Ole  Johnson  here. 

The  Court:     Who  was  Johnson? 

Mr.  Winslow:  He  is  a  man  who  had  been  with 
the  Coast  Guard. 

The  Court :     Was  he  the  extra  man  ? 

A.     Oh,  no. 

The  Court:     The  answer  may  stand. 
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Q.  (By  Mr.  Winslow)  :  All  right.  Where  was 
that  towline  [72]  delivered  to  Berg? 

A.  The  towline  was  delivered  to  Berg  at  the 
Coast  Guard  dock,  at  the  mooring  of  the  boat,  the 
Coast  Guard  boat. 

Q.  You  were  not,  yourself,  present  when  that 
was  actually  done? 

A.     No,  I  sent  my  son,  and  Orville  Boster  and  a 
Coast  Guard  fellow — I  don't  know  his  name. 
(Recess.) 

Q.  You  say  this  was  the  day  before  you  got  the 
towline,  the  day  before? 

A.     The  evening  before,  yes. 

Q.  Were  you  i^resent  at  the  dredge,  then,  the 
next  morning?  A.     Yes. 

Q.     Just  where  was  the  dredge  located? 

A.     At  Dave  Chambers'  mooring  at  Wheeler. 

Q.     At  Wheeler,  Oregon?  A.     Yes. 

Q.  What  time,  approximately,  did  the  tugboat 
get  there? 

A.  Oh,  around  9:00  o'clock,  I  think,  in  the 
morning. 

Q.  Wliat  did  you  do  then  ?  What  was  done  there, 
rather,  in  regard  to  getting  the  towage  on  its  way? 

A.  She  was  all  ready  for  the  boat  to  come  in, 
which  she  did,  and  hook  onto  her  and  connect  her 
tovdine  to  the  bridle.   That  was  all  ready. 

Q.     You  saw  the  towline  there,  didn't  you?  [73] 

A.     Yes. 

Q.  You  did  not,  yourself,  examine  that  particu- 
lar towline?  A.     I  didn't 
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Q.     Who  composed  the  crew  of  Mr.  Berg. 

A.     Well,  I  was  told  it  was  him  and  his  brother. 

Q.  Did  someone  else  go  along  with  them  on  the 
trip  ?  A.     Yes. 

Q.     Who  was  that? 

A.     Jim  Brakeman,  as  a  passenger. 

Q.     What  is  that?  A.     As  a  passenger. 

Q.  What,  if  any  arrangement,  had  yon  made 
prior  to  that  time  about  having  the  Coast  Guard  to 
stand  by? 

A.  I  requested  the  Coast  Guard  to  stand  by  in 
case  of  any  mishap,  or,  you  know,  for  safety. 

Q.     What  did  the  Coast  Guard  do  between  bars? 

A.     Stood  by,  as  far  as  I  could  see. 

Q.     Did  you  watch  them?  A.     Yes. 

Q.     How  far  aw^ay  were  you? 

A.  Vv^ell,  I  was  standing  down  at  the  jetty  and 
watched  them  cross  the  bar,  and  then  I  followed 
them  right  on  up  the  coast  to  Tillamook,  that  is,  to 
the  whistling  buoy. 

Q.  Where  was  the  Coast  Guard  during  that 
time  ? 

A.     Just  close  to  the  towi^oat  and  dredge  [74] 

Q.  What  was  the  condition  of  the  weather  that 
day,  as  you  observed  it?  A.     Beautiful. 

Q.     I  suppose  that  means  the  sea 

A.     The  sea  was  calm;  no  wind  to  speak  of. 

Q.  Captain  Corgan,  in  your  experience,  did  you 
believe  the  Julia  D  was  a  competent  boat  to  do  that 
tow  ? 

A.     I  had  all  the  confidence  in  the  world 
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Mr.  Snow :  I  object  to  the  question,  your  Honor. 
The  question  here  is  not  whether  the  Julia  D  was  a 
competent  boat  or  not.  The  question  is  whether  he 
represented  that  the  Umpqua  Chief  would  do  the 
towing;  and,  also,  the  question  is  whether  he  dis- 
closed to  the  insurance  company  that  the  Julia  D 
was  doing  the  towing.  It  has  nothing  to  do  with 
competence  at  all.  If  the  Julia  D  was  the  best  boat 
in  the  world,  still  there  would  be  a  failure  to  dis- 
close it  and  misrepresentation. 

The  Court:  He  said  he  did  disclose  it,  that  he 
was  going  to  get  the  Faymar  or  some  boat  of  that 
same  type. 

Mr.  Snow:  Nevertheless,  competence  has  noth- 
ing to  do  with  it. 

The  Court:  It  is  admitted  for  whatever  it  is 
worth. 

Q.  (By  Mr.  Winslow)  :  Did  you  ever  live  at 
Garibaldi '?  A.     Never. 

Q.     Did  you  ever  get  any  mail  there? 

A.     Never.  [75] 

Q.     Who  is  J.  II.  Corgan?  A.     My  son. 

Q.     Your  name  is  Hugh  Corgan?  A.     Yes. 

Q.  Mr.  Corgan,  had  you  known  that  the  insur- 
ance company  was  insisting  upon  the  tow  being 
made  by  the  Umpqua  Chief A.     Never. 

Q.     I  say,  had  you  known.    Just  wait. 

A.     I  hadn't. 

Q.     I  know.   Had  you  known  that 

A.     Oh,  excuse  me. 

Q.     Let  me  finish  my  question.  A.     Yes. 


Frances  M.  Steinbach,  etc,  129 

(Testimony  of  Hugh  Corgan.) 

Q.  Had  you  known  that  the  insurance  company 
was  insisting  that  the  tow  be  made  from  Nehalem 
Bay  to  Tillamook  Bay  by  the  Umpqua  Chief,  would 
you  have  it  towed  by  the  Julia  D  ?  A.     Never. 

Q.  How  long  does  it  take  you  to  get  mail  from 
Portland  to  Rockaway?  If  mailed  in  Portland  to- 
day, when  would  you  get  it  in  Rockaway? 

A.  Well,  sometimes  it  gets  there  the  next  morn- 
ing and  other  times  it  is  a  little  late,  you  know. 

Q.     You  get  mail  there,  how^  many  times  a  day? 

A.     Twice. 

Q.  Now,  Mr.  Corgan,  we  are  all  agreed  that  the 
dredge  went  [76]  on  the  rocks,  and  we  are  agreed 
it  was  the  1st  of  November,  1945.  A.     Yes, 

Q.  What  did  you  do  then?  Did  you  come  to 
Portland  very  soon,  then? 

A.  The  next  morning — of  course,  it  was  along 
about  8:00  o'clock,  I  think,  or  thereabouts,  when 
the  dredge  floundered,  and  I  went — of  course,  it 
was  dark,  and  I  went  over  to  Rockaway  and  one 
of  the  Coast  Guard,  or  somebody,  told  me  that  the 
dredge  was  unsafe  at  Garibaldi,  so  I  said  to  my  son, 
I  said  "for  God's  sake,  let's  beat  it." 

Q.     I  think  we  are  all  agreed  it  was  a  total  loss. 

A.     Yes. 

Q.  What  I  want  to  lead  up  to  is  this:  Did  you 
soon  come  to  Portland,  Oregon,  to  the  insurance 
company  ?  A.     Yes. 

Q.     Who  came  with  you? 

A.     Dave  Steinbach  and  my  son. 

Q.     Your  son,  J.  H.  Corgan?  A.     Yes. 
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Q.  Let  me  ask  you  this  question:  Did  your  son 
have  any  part  in  the  negotiations  for  the  insurance, 
the  extended  insurance,  or  any  part  of  that,  with  the 
insurance  company?  Did  he  take  part  in  any  of 
those  negotiations  prior  to  the  loss? 

A.     No,  sir. 

Q.  When  you  went  to  the  insurance  company 
with  Mr,  Dave  Steinbach,  tell  the  Court  just  what 
took  place  there,  as  nearly  as  you  can.  Whom  did 
you  meet?   What  was  done? 

A.  Well,  we  went  into  the  outer  office  and  we 
were  shown  into  Knapp's  office,  and  there  was  Mr. 
Knapp  and  Emmett  Rathbun  and  Dave  Steinbach 
and  Jim  and  myself. 

Q.     All  right. 

A.  So,  finally,  Mr.  Knapp  said  "Did  you  get  my 
letter?"  I  said  "Yes"  and  he  said  "How  come  you 
didn't  get  the  Umpqua  Chief?"  I  said  "What  do 
you  mean,  get  the  Umpqua  Chief?"  and,  so,  he 
said  "Didn't  you  get  my  letter?"  I  said  "I  guess  I 
don't  know  what  letter  you  are  referring  to." 
"Well"  he  said  "we  posted  it  to  you  about  the 
Umpqua  Chief."  I  said  "If  you  did,  it  never  ar- 
rived," so  he  goes  out  and  gets  a  copy  of  the  letter, 
and  I  read  it — my  eyes  were  okeh  then.  I  read  the 
letter  and  I  said  "You  are  crazy.  We  never  got  it. 
I  never  got  any  such  a  letter,"  and  I  looked  at  the 
name  and  here  v/as  "Garibaldi"  on  top. 

Q.     Wliat  was  the  rest  of  the  conversation  then? 

A.  Well,  he  went  cut,  then,  in  the  outer  office 
and  talked  to  one  of  the  girls  and  then  he  came 
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back,  and  lie  admitted,  that  it  was  sent  to  Garibaldi. 
There  wasn't  much  more  talked  abont.  I  got  np  and 
left,  and  Mr.  Rathbun  shook  hands  with  me  and 
said — on  the  way  out,  he  said  "Well,  Cap,  it  looks 
as  if  we  are  hooked,"  and  I  said  nothing. 

Q.  This  letter — you  say  you  could  read  then  all 
right?  [78]  A.     Yes. 

Q.     What  is  the  matter  with  j^our  eyes  now? 

A.  Well,  it  was  on  that  evening  that  my  eyes — 
this  one  eye  is  all  I  had  sight  in.  The  next  morning, 
when  I  got  up,  I  was  nearly  blind. 

Q.    You  have  a  pretty  hard  job  reading  now? 

A.    Yes. 

Q.  If  I  could  read  the  letter  to  you  now  that 
Mr.  Knapp  showed  you,  would  you  recognize  it? 

A.     Yes,  sir. 

Q.  It  reads:  ''Captain  J.  H.  Corgan,  General 
Delivery,  Garibaldi,  Oregon.  Dear  Capt.  Corgan: 
In  accordance  with  your  recent  instructions,  we  are 
sending  you  herewith  endorsement  applying  to  Uni- 
versal Policy  PC  50295  extending  it  to  cover  one 
trip  of  the  Dredge  'Wishram'  while  being  towed 
from  Nehalem  Bay  to  Tillamook  by  the  tug  *Ump- 
qua  Chief.' 

"Surveyor  Rathbun  has  approved  this  tow  only 
if  made  during  calm  weather.  Under  the  circum- 
stances, I  trust  you  will  be  vary  careful  in  picking 
the  weather  for  the  trip." 

Is  that  the  letter?  A.     Yes. 

Q.  Is  that  the  letter  that  he  pulled  from  his  file 
and  that  you  have  been  telling  us  about  ? 


132  Universal  Insurance  Co.  vs. 

(Testimony  of  Hugh  Corgan.) 

A.     Yes,  that  is  the  letter  that  came  to  Garibaldi. 

Q.  And  it  was  a  copy  of  that  letter  that  he 
showed  you  in  his  office?  A.     Yes. 

Q.     That  is  what  I  wanted  to  identify. 

A.    Yes. 

Q.  I  will  ask  you  this:  At  the  time  of  this  dis- 
cussion which  you  have  referred  to,  in  his  office  after 
the  loss,  was  that  the  first  time  that  you  ever  heard 
anything  about  this  tow  being  made  by  the  Umpqua 
Chief?  A.     Yes,  sir. 

Mr.  Winslow:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Snow: 

Q.  Was  your  first  approach  to  Mr.  Knapp  and 
Mr.  Rathbun  about  the  insurance  of  the  dredge  at 
the  time  of  your  trip  to  Portland  with  Mr.  and  Mrs. 
John  Steinbach?  That  is,  in  reference  to  the  Coos 
Bay  tow,  the  original  insurance  policy  on  the 
dredge  ?  I  am  talking  about  June  of  1045. 

A.   ,Yes. 

Q.  You  and  Mr.  and  Mrs.  Steinbach  went  into 
Mr.  Knapp 's  office,  I  understand? 

A.     Mr.  Steinbach  and  myself. 

Q.     Mrs.  Steinbach  did  not  go  along? 

A.     Ko.  [80] 

Q.  Now,  how  long  was  that  after — if  it  was  after 
— you  got  the  leter  from  the  Government,  from  the 
Engineers'  Department,  transferring  the  dredge  to 
you? 
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A.  Well,  I  wouldn't  be  sure  that  I  didn't  get  it 
before. 

Q.  You  mean,  you  may  have  got  the  letter  before 
you  went  to  Knapp's  office? 

A.     Yes,  before  I  applied  for  any  insurance. 

Q.  That  is  what  I  thought.  You  think  you  did 
get  the  letter  before  you  went  in  to  apply  for  in- 
surance ? 

A.  Yes.  I  don't  think  I  would  have  applied  for 
insurance  until  w^e  were  assured  that  we  or  Stein- 
bachs  had  title,  or,  that  is 

Q.  So,  you  think  after  you  got  the  letter  from 
the  Government  you  applied  for  the  insurance,  do 
you  ?  A.     I  think  so,  yes. 

Q.  This  application  was  not  made  on  the  tele- 
phone, but  made  in  person,  was  if? 

A.     It  was  made  in  person. 

Q.  You  went  into  Mr.  Knapp's  office  and  talked 
that  over?  A.     Yes. 

Q.  When  you  got  the  letter  from  the  Engineeis, 
transferring  the  title,  or  transferring  the  dredge, 
you  handed  that  letter,  you  say,  to  Mr.  John  Stein- 
bach?  A.     Yes. 

Q.  When  you  w^nt  into  Mr.  Knapp's,  you  had 
considerable  [81]  discussion  about  the  value  at 
which  the  dredge  was  to  be  insured,  did  you  not? 

A.     Yes,  sir. 

Q.  It  took  a  couple  of  weeks  to  work  out  that 
valuation  ?  A.I  would  say  that,  yes. 

Q.  You  say  Knapp  w^anted  you  to  insure  it  for 
its  replacement  value?  A.     Yes. 
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Q.     $30,000? 

A.  I  wouldn't  say  exactly  that  it  was  $30,000,  but 
it  was  outlandish. 

Q.     Who  named  that  tigure  of  $30,000? 

A.     Right  in  Knapp's  office — Knapp  himself. 

Q.  Did  Mr.  Knapp,  in  that  same  conversation, 
say  that,  since  this  was  Mr.  Robert  Bank's  jurisdic- 
tion down  in  Coos  Bay,  he  w^ould  have  to  make  a 
survey?  A.    Yes. 

Q.  You  think  at  the  same  time  Mr.  Knapp  ex- 
pressed the  opinion  that  the  replacement  value  of 
the  dredge  was  $30,000?  A.     Yes. 

Q.  Did  you  ask  Mr.  Knapp  what  made  him  think 
that  the  dredge  was  worth  $30,000? 

A.     Well,  no,  because  I  knew  it  was  worth  that. 

Q.    You  knew  it  was?  A.     Yes.  [82] 

Q.  I  thought  you  considered  the  figure  outland- 
ish in  describing  it. 

A.  No,  outlandish  according  to  the  price  and 
money  that  we  would  have  to  paj^  for  a  $30,000  pol- 
icy.  We  were  not  looking  to  sell  the  dredge. 

Q.  That  figure  of  $30,000  was  your  own  idea  of 
the  value  of  the  dredge  ? 

A.  The  actual  cost  to  the  Government  was 
$49,000. 

Q.  I  am  not  asking  you  about  the  cost  to  the 
Government.  Did  the  figure  of  $30,000  come  out  of 
your  own  imagmation,  as  to  the  value  of  the  dredge  ? 

A.     Out  of  my  knowledge  of  those. 

Q.     Then,  Mr.  Knapp  did  not  express  himself  as 
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being  of  the  opinion  that  the  dredge  was  wortli  $30,- 

000,  did  he? 

A.  He  said  that  the  insurance  company  insisted 
on  insuring  for  practically  the  full  valuation. 

Q.  Didn't  he  explain  to  you  at  that  time  that  the 
insurance  company  took  two  values,  the  replacement 
value  and  the  depreciated  value,  and  averaged  them 
to  get  at  the  proper  insurable  value? 

A.  I  didn't  go  into  that  with  him.  He  told  me 
he  would  take  it  up  with  the  'Frisco  office  and  let 
me  know,  and  I  told  him  that  if  we  had  to — if  they 
insisted,  we  would  carry  our  own  insurance. 

Q.  I  would  like  to  know  how  Mr.  Knapp — 
whether  Mr.  Knapp  [83]  got  it  through  you,  or 
whether  it  was  someone  else's  idea  that  the  dredge 
was  worth  $30,000? 

A.  Well,  I  presume  from  his  knowledge  of  float- 
ing equipment. 

Q.  Do  you  think  Mr.  Knapp  ever  saw  that 
dredge  before  that? 

A.  He  had  saw^  drawings  of  it  and  got  the  in- 
formation, undoubtedly,  from  the  Government  of- 
fice, which  anybody  could  get. 

Q.  Eventually,  the  insurable  value  of  the  dredge 
was  fixed  at  $12,500?  A.     Yes. 

Q.     That  v/as  based  on  Mr.  Banks'  appraisal? 

A.  Well,  there  were  a  number  of  conversations 
through  Knapp — with  Knapp  and  Banks,  and  so  on, 
and  they  had  arrived  at  that  between  themselves. 

Q.  You  recall  Mr.  Knapp  asking  in  whose  name 
the  insurance  policy  was  to  be  issued? 
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A.     Yes. 

Q.  Did  you  then  reply,  in  the  names  of  the  la- 
dies'? A.     Mr.  Steinbach  did. 

Q.     Mr.  Steinbach  did  ?  A.     Yes. 

Q.  Do  you  recall  Mr.  Knapp  saying  "How  is 
that?"  and  asking  for  an  explanation  of  that? 

A.     Yes,  I  believe  he  did. 

Q.  Did  you  then  tell  Knapp  that  the  ladies  had 
bought  the  dredge  from  the  Government  ?  [84] 

A.  Mr.  Steinbach  had  this  letter  from  the  Gov- 
ernment in  his  pocket  and  it  was  Mr.  Steinbach  who 
told  Mr.  Knapp  to  make  the  policy  out  in  the  ladies' 
names,  owing  to  the  fact  that  he  did  not  want  it  to 
be  connected  with  the  Iron  Works. 

Q.  Do  you  recall  defniitely  now  that  Mr.  Stein- 
bach said  anything  about  connecting  the  dredge  with 
the  Iron  Works  in  Mr.  Knapp 's  office? 

A.     Yes. 

Q.  He  had  told  you  that  previously,  that  he 
didn't  want  it  connected  with  the  Iron  Works, 
hadn't  he?  A.     Oh,  yes. 

Q.  And  you  think  that  he  also  said,  when  he  was 
in  Mr.  Knapp 's  office,  that  he  did  not  want  it  con- 
nected with  the  Iron  Works  ? 

A.  He  told  Knapp  to  make  the  policy  out  to  the 
ladies. 

Q.     That  is  all  he  told  him? 

A.  No,  it  wasn't.  He  told  Knapp  at  that  time 
his  reasons. 

Q.  And  his  reason  was  that  he  did  not  want  it 
connected  with  the  Iron  Works? 
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A.     Yes,  and  that  they  had  advanced  the  money. 

Q.  Well,  did  Mr.  Steinbach  at  that  time  go  on 
and  tell  Mr.  Knapp  all  about  the  arrangement  of 
going  into  business  together,  or  anything  about  if? 

A.     No,  I  don't  think  he  did. 

Q.  He  didn't  say  that  you  and  he  and  Dave 
Steinbach  were  going  [85]  to  divide  the  profits  three 
ways,  did  he?  A.     No,  I  don't  think  so. 

Q.  Did  he  say  anything  about  the  proposed  or- 
ganization of  the  Coast  Dredge  &  Construction, 
Ltd.? 

A.  No,  he  didn't.  We  were  in  there  on  business, 
not  social. 

Q.     I  am  talking  about  in  Mr.  Knapp 's  office. 

A.     Yes.    That  is  when  I  mean.  [86] 

******* 

Q.  On  the  towage  to  Nehalem  Bay,  did  the  Ump- 
qua  Chief  furnish  the  hawser?  A.     Yes. 

Q.  It  was  ample,  was  it?  A.     Yes. 

Q.  Do  you  know  what  size  it  was  ? 

A.  Yes,  I  would  say  it  was  six-inch. 

Q.  Who  furnished  the  bridle? 

A.  They  did. 

Q.  The  Umpqua  Chief? 

A.  Yes,  absolutely. 

Q.     Was  the  bridle  steel  ?  A.     Yes.  [88] 

******* 

Q.  You  recall  the  taking  of  your  deposition  in 
Portland,  do  you  not?  A.     I  think  so.  yes. 

Q.     Well,  don't  you  remember? 
A.     Well,  I  remember,  yes,  that  it  was  taken. 
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Q.  Do  you  recall  meeting  in  a  room  in  the  Pa- 
cific Building?  A.     Yes. 

Q.  With  your  two  attorneys,  Mr.  Phillips  and 
Mr.  Winslow?  A.     Yes. 

Q.  And  do  you  recall  my  being  present,  and 
a  reporter "?  A.     Yes. 

Q.  You  testified  at  that  time,  did  you  not,  that 
you  made  your  arrangements  with  Otto  Berg  two 
weeks  before  the  tow?  A.     I  did.   I  said  that. 

Q.     Now,  you  say  it  is  a  mistake? 

A.  I  just  say  this.  You  know,  it  had  been  so  long 
since  the  floundering  of  the  dredge  and  there  was  so 
many  things  come  up  that  afterwards  I  did  think 
that  I  had  made  a  mistake  in  making  that  state- 
ment. 

Q.  Didn't  you  testify  at  that  time  j^ou  made  this 
arrangement  [95]  with  Otto  Berg  two  weeks  before 
the  towage,  and  that  you  had  to  w^ait  three  weeks 
on  account  of  the  weather? 

A.  Yes,  I  say — that  is  what  I  say.  It  was  the 
night  before  the  tow  was  made. 

Q.  Now,  you  say  you  made  that  arrangement 
with  Berg  the  night  before  the  tow  took  place? 

A.  Yes,  the  night  before  and  the  night  before 
the  towline  was  put  on. 

Q.  Then,  you  did  not  wait  at  all  for  the  weather, 
did  you?  A.     Just  the  next  morning. 

Q.  I  will  ask  you  if  you  testified  to  this  effect 
at  the  time  of  the  taking  of  your  deposition  in  Port- 
land  

Mr.  Winslow:     Where  are  you  reading  from? 
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Mr.  Snow:  Readinc:  from  page  30,  the  bottom 
of  page  30. 

Q.  ''Question:  Did  you  mention  the  Julia  D  to 
Mr.  Rathbun  when  he  came  down  to  survey  the 
dredge  ? 

"Answer:  I  would  have  to  look  that  up  to  see 
what  time — I  have  the  time  when  Mr.  Rathbun  came 
down. 

' '  Question :     What  would  you  look  it  up  in  ? 

"Answer:  Well,  in  my  check  book,  and  dates 
down  there  at  Rockaway. 

"Question:     What  dates? 

"Answer:  That  I  was  there  at  Rockaway  wait- 
ing for  the  weather. 

"Question:  Did  you  wait  quite  a  long  time  for 
the  weather  to  be  right  after  you  made  the  arrange- 
ment with  Otto  Berg? 

"Answer:     I  believe  about  three  weeks."  [96] 

Did  you  so  testify  at  that  time  ?  A.     Did  I  ? 

Q.  Did  you  testify  as  I  have  just  read  at  that 
time  ? 

A.  Yes,  I  probably  did,  but  I  did  wait  three 
weeks  before  the  weather  was  fit  or  I  was  fit  to  have 
the  dredge  go  out. 

Q.  During  those  three  weeks,  what  efforts  did 
3'ou  make  to  find  a  towboat? 

A.  We  were  negotiating  for  the  Faymar  at  that 
time. 

Q.     You  had  no  negotiations  with  Otto  Berg? 

A.     No,  sir. 
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Q.     IJntii  the  night  before  the  towage? 

A.     Until  the  night  before  the  tow.  [97] 

******* 

Q.  Now,  when  was  it  that  you  first  talked  with 
Otto  Berg  about  this  towage  ? 

A.  The  first  time  I  talked  to  him  or  ever  met 
him  was  the  night  before  the  tow. 

Q.     When  was  it  that  Jim  first  talked  with  him? 

A.     Oh,  I  guess  Jim  has. 

Q.     What  is  that? 

A.     I  don't  know  when  he  first  talked  with  him. 

Q.  I  mean  about  this  particular  tow.  These  boys 
had  been  acquainted  before,  hadn't  they? 

A.     Yes. 

Q.  When  was  it  that  Jim  first  talked  to  him 
about  the  tow? 

A.     Well,  I  wouldn't  say.    I  don't  know. 

Q.  You  testified  a  while  ago  that  you  first  en- 
gaged Otto  Berg  only  the  night  before  the  towage 
to  m.ake  the  tow.  Do  you  mean  to  say  or  to  exclude 
the  possibility  of  Jim  having  engaged  him  before 
that? 

A.     Jim  had  no  authority  to  engage  him. 

Q.  You  were  the  man  who  engaged  Otto  Berg 
to  make  the  tow,  were  you  ?  [102]  A.     I  was. 

Q.     And  that  was  the  night  before? 

A.     The  night  before. 

Q.  But  you  do  not  know  when  Jim  first  ap- 
proached him  about  this? 

A.     Jim  spoke  to  me  some  time  before  that — I 
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don't  know  how  long  it  was — just  a  short  time^and 

told  me  about  this  boat. 

Q.     When  was  it  you  approached  the  Coast  Guard 
about  borrowing  the  hawser?  A.     I  didn't. 

Q.     You  didn't?  A.     I  didn't.    Johnson. 

Q.     When  was  it  you  approached  Johnson?  That 
is  Ole  Johnson?  A.     Yes. 

Q.     AVhen  was  it  you  got  in  touch  with  him  about 
borrowing  this  haw^ser? 

A.     Well,  it  was  several  days  before  that. 

Q.     Several  days  before?  A.     Yes. 

Q.     Where  were  you  and  Otto  Berg,  Jr.,  when 
you  made  the  deal  to  do  the  towing? 

A.     Down   in   front   of  his   house   at   Garibaldi, 
where  he  lived,  the  old  Coast  Guard  station.  [103] 

Q.     He  lived  back  of  the  Coast  Guard  station, 
did  he  ?  A.     Yes. 

Q.     Up  on  the  hill?  A.     No,  down. 

Q.     Down  the  hill  ?  A.     The  old  station. 

Q.     Below  the  station? 

A.     No,  the  old  one,  the  old  Coast  Guard  station. 

Q.     You  were  at  his  house,  were  you? 

A.     No. 

Q.     Where  were  you  standing  outside? 

A.     In  my  car. 

Q.     The   coast — The   road   rims   past   the    Coast 
Guard  station,  doesn  't  it  ? 

A.     The  present  one? 

Q.     Yes.  A.    Yes. 

Q.     That  is  where  your  car  was  parked,  on  the 
highway  ? 
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A.     ^"0.   It  was  down  at  the  old  one. 

Q.     What  time  of  night  was  that? 

A.     Oh,  it  was  in  the  evening. 

Q.     Was  it  after  dinner? 

A.  I  don't  know  whether  I  had  my  dinner  or 
not. 

Q.     Was  it  dark?  A.     Yes.  [104] 

Q.  Did  Otto  Berg  give  you  a  figure  of  $150  plus 
$25  for  another  man?  A.     Yes. 

Q.  Did  he  tell  you  then  he  did  not  have  any  haw- 
ser or  bridle?  A.     Yes,  he  did. 

Q.  So,  then,  you  got  the  bridle  from  the  Coast 
Guard? 

A.     I  didn't  get  the  bridle  from  the  Coast  Guard. 

Q.  So,  then,  you  got  the  hawser  from  the  Coast 
Guard?  A.     I  didn't  get  it. 

Q.     You  mean  to  say  Johnson  got  it,  is  that  it? 

A.  Johnson  made  the  arrangements,  and  my  son, 
Orville  Boster,  and  one  of  the  Coast  Guard  boys 
went  down — I  drove  dow^n  as  far  as  the  entrance  to 
the  ramp  that  goes  out  there,  and  I  stayed  in  the 
car,  owing  to  the  fact  that  it  was  raining,  and 
my  son  and  Orville  Boster  and  this  Coast  Guard 
fellow  went  out  and  played  the  line  out  the  window 
to  Otto  Berg.  That  is  hearsay  with  me  because  I 
wasn't  there. 

Q.     What  time  of  night  was  that? 

A.  Oh,  I  think  it  was  along  about,  maybe  2:00 
or  3 :00. 

Q.  AYas  that  before  or  after  you  made  the  deal 
with  Otto  Berg  to  do  the  towage  ? 
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A.  Well,  it  was  after  because  he  towed  her  the 
next  day. 

Q.  You  said  you  were  imcertain — the  time  at 
which  you  made  the  deal  with  Otto  Berg. 

A.     It  w^as  the  day  before  the  tow.  [105] 

Q.     It  was  the  night  before  the  tow,  w^as  it? 

A.     Yes,  or  the  day  before. 

Q.  Let's  go  back  over  that  again.  What  day  of 
the  month  did  you  make  youy  deal  with  Otto  Berg? 

A.  Well,  I  would  say  it  was  either  the  30th  or 
the  31st  of  October. 

Q.  The  towage  took  place  on  the  1st  of  Novem- 
ber, didn't  it?  A.     Yes. 

Q.  You  testified  heretofore,  if  I  remember  cor- 
rectly, on  direct  that  you  made  the  deal  on  towing 
the  day  before  the  towage  took  place.  A.     Yes. 

Q.  Well,  that  would  be  the  31st,  the  31st  of  Oc- 
tober, wouldn't  it?  A.     Well,  the  31st. 

Q.     Now,  do  you  want  to  change  that  to  the  30th? 

A.     No. 

Q.     You  are  satisfied  to  keep  it  the  31st,  are  you  ? 

A.     Yes. 

Q.  That  took  place  at  night?  That  deal  took 
place  at  night,  when  it  was  dark  ? 

A.  Well,  I  don't — I  v/ouldn't  say  positively 
about  that,  because  we  were  doing  so  much  run- 
ninp;  around  and  the  circumstances  under  which 
we  went  do^vn  there.  Jim  went  into  the  house  and 
we  parked  there — that  is,  my  son  Jim.  We  [106] 
parked  outside  the  house  and  Jim  went  in  and  got 
Berg  to  come  out  and  talk  to  me. 
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Q.     Who  made  the  deal  with  Johnson'? 

A.  He  simply  told  me  that  the  Coast  Guard  had 
a  bunch  of  good  lines  and  that  he  was  sure  that  he 
could  get  one  from  them.  So,  I  said  "Go  to  it." 
He  came  back  and  said  that  we  could  get  it,  so  that 
was  the  extent  of  the  deal. 

Q.  You  spoke  of  this  hawser  that  you  borrowed 
being  highly  recommended  by  the  Coast  Guard,  the 
United  States  Coast  Guard.  Who  recommended  the 
hawser  on  the  part  of  the  Coast  Guard?  Ole  John- 
son? 

A.  Well,  Johnson  said  it  was,  but  I  don't  think 
I  said  that  it  was  highly  recommended.  I  said  any 
hawser  that  would  take  care  of  a  Coast  Guard  boat 
would  take  care  of  a  small  boat  like  the  Julia  D. 

Q.  I  think  you  said  any  hawser  recommended  by 
the  Coast. Guard  was  good  enough  for  you. 

A.     Recommended,  yes. 
:  :.Q.    .Qle  was  the  man  who  recommended  the  haw- 
isertoyou?  A.    Yes. 

Q.  Anybody  else  on  the  part  of  the  Coast  Guard? 
i.;:A.  :  No,:  sir., 

Qr  t  Who  was  at  the  head,  or  the  commanding  of- 
ficer,:  .or  :  petty  officer,  as  the  case  might  be,  of  the 
Coast  Guard  station  at  Garibaldi  at  the  time  you 
got,  this,  hawser  ?  A.     Mr.  Paris. 

Q.  Did  you  ever  ask  Mr.  Paris  for  the  loan  of 
this  hawser?  A.     Not  as  I  remember. 

Q.  Did  Mr.  Paris  personally  tell  you  that  you 
could  use.  the  hawser  ? 
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A.     Not  to  my  recollection. 

Q.     Did  Mr.  Paris  reconnnend  the  hawser  to  you  ? 

Mr.  Winslow:  He  has  testified  he  didn't  make 
the  deal  with  the  Coast  Guard  at  all. 

Mr.  Phillips:  He  testified  he  did  not  have  any- 
tin  ng  to  do  with  the  Coast  Guard. 

Q.  (By  Mr.  Snow) :  Did  Mv.  Paris  recommend 
that  hawser  to  yoii^.  A.     No. 

Q.     Did  you  ever 

Mr.  Phillips:     Let  the  witness  finish  his  answer. 

A.     Ole  Johnson  was  the  man. 

Q.  (By  Mr.  Snow)  :  Did  you  ever  have  any  con- 
versation at  all  with  Mr.  Paris  about  this  hawser? 

A.     Not  as  I  remember. 

Q.  To  your  knowledge,  did  Mr.  Paris  have  any 
knowledge  that  the  hawser  was  being  taken  out  of 
the  Coast  Guard  station  and  used  for  this  towage*? 

A.     I  wouldn't  say  that  he  did. 

Q.     You  never  saw  the  hawser  yourself,  did  you  f 

A.     No. 

Q.  You  were  the  general  manager  of  the  dredge, 
weren't  youf  A.     Yes. 

Q.  You  knew  that  a  hawser  was  going  to  be  used 
on  this  towage,  didn't  you?  A.     Yes. 

Q.  But  you  did  not  inspect  that  hawser  before 
it  was  used?  A.     No. 

Q.  You  just  took  Ole  Johnson's  word  that  it  was 
a  good  hawser? 

A.  He  was  a  tugboat  man.  He  handled  every 
inch  of  that  line  when  it  went  over  the  boat.   There- 
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fore,   if  he   was   a   towboat  man   he   would  know 

whether  the  hawser  with  a  fit  line  to  take. 

Q.  You  did  not,  and  you  do  not,  feel  you  had 
any  responsibility  as  to  the  strength  of  that  haw- 
ser or  thickness  of  the  hawser  for  that  voyage*? 

A.     Not  after  the  tugboat  accepted  it.  [Ill] 

Q.  Did  you  tell  Mr.  Rathbun,  or  anyone  else  on 
the  part  of  the  insurance  company,  that  this  tow- 
age was  to  be  undertaken  with  a  hawser  borrowed 
from  the  Coast  Guard  % 

A.     I  don't  think  I  did,  no.  [112] 


JAMES  H.  CORGAN 

produced  as  a  witness  on  behalf  of  Plaintiffs,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr.  Winslow : 

Q.     Your  name  is  James  H.  Corgan? 

A.     Yes,  sir. 

Q.     Where  do  you  reside  *? 

A.     Rockaway,  Oregon. 

Q.     How  long  have  you  resided  there? 

A.     Since  '45. 

Q.  You  are  a  son  of  Hugh  Corgan  who  was  just 
on  the  witness  stand  ?  A.     Yes,  sir. 

Q.    What  is  your  business,  Mr.  Corgan? 

A.  Well,  I  have  been  working  on  construction, 
general  construction. 
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Q.     In  what  capacity? 

A.     Oh,  foreman. 

Q.  Were  you  acquainted  with  the  Dredge  Wish- 
ram  *?  A.     Yes,  sir. 

Q.     Did  you  work  on  the  dredge  at  Nehalem  Bay  ? 

A.    Yes. 

Q.  Do  you  recall  when  the  matter  came  up  of 
towing  the  [115]  dredge  from  Nehalem  Bay  to  Tilla- 
mook Bay"?    You  recall  about  that  matter  coming 

up?  A.     Yes,  I  do.  [116] 

*  *  *  *  *  *  * 

Q.  When  were  negotiations  with  Otto  Berg  com- 
menced, if  you  know? 

A.  Negotiations  were  made  the  day  before,  on 
the  31st  of  October,  just  before  lunch. 

Q.     How  is  that? 

A.     The  31st  of  October. 

Q.    You  say,  just  before  lunch? 

A.    Yes,  the  day  before. 

Q.    Who  made  that  contact  with  Otto  Berg? 

A.  Well,  I  drove  down  to  his  house,  in  front  of 
his  house,  across  the  railroad  track  at  Barvlew.  I 
went  to  the  door  and  he  came  out  from  his  house, 
out  to  the  car,  and  talked  with  my  father. 

Q.     It  was  not  very  dark  then? 

A.     No,  it  really  wasn't  dark. 

Q.  Well,  just  very  briefly,  did  you  make  the 
deal  there? 

A.  That  is  when  we  made  the  arrangement,  and 
Mr.  Berg  said  he  would  do  it  for  the  price  he  said. 

Q.    What  price  was  stated? 
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A.  Well,  it  was  $150,  and  then,  as  I  remember, 
his  brother  was  going  with  him  and  we  had  to  pay 
his  brother.  [118] 

Q.     What  was  that  extra  price? 

A.  $25.  It  was  $175 — that  was  the  price,  and  he 
would  do  the  job  when  the  weather  was  fit,  but  we 
had  to  secure  a  line. 

Q.     He  told  you  that  he  had  no  towline? 

A.  Yes.  I  helped  him  find  a  line  or  secure  one 
that  would 

Q.  All  right.  Then,  what  did  you  do  in  ref- 
erence to;  the  securing  of  a  towline? 

A.  Well,  I  believe,  as  near  as  I  can  remember, 
why,  we' went  to  Garibaldi. 

Mr.  Snow:  May  I  suggest,  your  Honor,  that  the 
witness  say  ^'I."   He  is  speaking  of  "we." 

Q.  (By  Mr.  Winslow)  :  Whom  do  you  inean  by 
"we?" 

A.     My  father  and  I  and  Mr.  Boster  was  in  the 
car  ai^d:\te  went  over — is  that  right? 
■^Q:::Yes.i:    ■ 

■  A.  ■  '  ■  from  there  to  Garibaldi  and  talked  to  Mr. 
Jolmson,  :01e  Johnson,  and  found  that  he  could 
maybe  obtain  a  line  from  the  Coast  Guard,  which 
he  did,  and  then— — 

Q.     Did  you  go  with  him  to  see  anybody  con- 
nected With  the  Coast  Guard  ?  A.     No. 
Q.     Who  went  with  him? 

■  A,    Nobody.    He  went  alone. 

Q..    You  think  he  went  alone?  A.     Yes,  sir. 
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Q.  What  did  you  do  then  about  selecting  the 
tovrline  you  were  [119]  to  get? 

A.  Well,  when  Johnson  said  it  was  all  right,  why, 
he  and  I  and  Mr.  Boster  went  out  to  the  boat  house. 

Q.     Was  one  of  the  Coast  Guard  boys  with  you? 

A.  No,  we  went  out  there  ourselves  and  inspected 
the  lines  that  they  had  and  chose  the  one  that  was 
recommended  by  Mr.  Johnson  as  being  the  longest 
and  best  of  all  lines. 

Q.  Where  was  that  towline  located  in  the  boat 
house? 

A.     It  was  at  the  top  of  the  stairs  in  the  loft. 

Q.     You  had  seen  towlines  before,  hadn't  you? 

A.     Yes. 

Q.     How  did  that  towline  look  to  you?  ;  i' 

A.     Looked  pretty  good. 

Q.     Do  you  remember  about  what  size  it  was? 

A.  Well,  it  was  between  four  and  six.'  Between 
four  and  six — four  and  six  inch — it  depends  on  how 
you  measure  it. 

Q.     What  would  it  be,  ordinarily,  in  diameter  ? 

A.  It  would  be  about  a  three-inch  line  if  you 
go  through  the  center  of  it. 

Q.  Three-inch  through  the  center,  and  nearly 
four  or  five  in  circumference? 

A.     Yes,  in  circumference,  that  is  right. 

Q.     What  was  done,  then,  with  the  line? 

A.  We  went  ])ack  and  told  Mr.  Berg  that  we  had 
the  line,  that  we  could  get  the  Ime,  so  he  came  down 
with  his  boat.  I  believe  [120]  it  was  about  3:00 
o'clock  he  came  into  the  Coast  Guard  dock,  and  we 
played  it  out  the  window  to  him.   One  Coast  Guard 
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boy  came  with  us  to  unlock  the  shed,  and  Mr.  Bos- 
ter  and  I   played  the  line   out  the  window  from 
the  upstairs. 

Q.  Was  Mr.  Johnson  present  when  the  line  was 
loaded? 

A.  No,  he  was  not  present.  We  put  the  line  out 
the  window  and  played  it  out  to  Mr.  Berg  and  he 
coiled  it  on  the  after  deck  of  his  boat. 

Q.     How  did  Mr.  Berg  play  it  on  his  boat? 

A.  Well,  it  was  played  over  the — He  took  it 
right  alongside  the  ramp.  There  is  a  ramp  right 
there,  right  in  the  water,  at  which  they  dock  the 
Coast  Guard  boats. 

Q.     What  do  you  mean  by  "played  it  out?" 

A.     Took  the  line  out. 

Q.  In  other  words,  I  am  trying  to  develop 
whether  or  not  he  was  there  alone  in  doing  it. 

A.  I  believe  he  was.  I  think  he  handled  every 
piece  of  it. 

Q.     How  long  w^as  that  line,  approximately? 

A.     I  would  say  between  500  and  600  feet. 

<3.     That  was  the  day  before  the  tow  was  begun? 

A.     Yes.  [121] 


Mr.  Winslow:     You  may  cross-examine. 
Cross-Examination 
By  Mr.  Snow: 

.  *  *  *  *  *  -x-  * 

Q.     Having  in  mind  that  the  disaster  occurred 
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on  November  1st,  I  wish  you  would  state  the  date 
when    you,    yourself,    first    approached    Mi'.    Berg 
about  this  towage? 

A.  It  was  about  11 :00  o  'clock,  I  would  say  about 
11:00  o'clock.  It  was  just  before  lunch  on  the  31st 
of  October. 

Q.     It  was  the  day  before  the  towage? 

A.     Yes,  sir. 

Q.     Was  your  father  with  you  at  that  time? 

A.     Yes,  sir. 

Q.  You  had  previous  acquaintance  with  Mr. 
Berg?  A.    Yes,  sir. 

Q.     You  had  been  fishing  with  him  ? 

A.     Yes,  I  had  gone  out  once. 

Q.     Where  did  this  conversation  take  place  ? 

A.  The  conversation  took  place  in  his  front 
yard,  or  in  front  of  his  house,  in  his  froiit  yard. 

Q.     He  lives  at  Bay  City  ?  A.     At  Barview. 

Q.     Barview  is  on  Tillamook  Bay,  is  it? 

A.     Yes,  it  is  right  down  near  the  entrance. 

Q.     Were  you  present  during  that  entire  talk  ? 

A.    Yes,  sir. 

Q.     Who  did  the  talking,  you  or  your  father? 

A.  My  father  and  I  both  talked  to  him,  I  talked 
to  him,  but,  as  far  as  any  negotiations,  it  was  done 
through  my  father. 

Q.  At  that  time.  Otto  Berg,  Jr.,  asked  for  $150 
for  the  towage,  plus  $25  for  a  man,  did  he? 

A.     Yes,  sir. 

Q.  Did  your  father  enter  into  a  verbal  contract 
with  him?    Did  your  father  agree  to  that? 
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A.     Yes,  he  did. 

Q.  At  that  time,  had  you  taken  any  steps  to 
get  any  hawser  for  that  boat?  [131] 

A.     No,  I  had  taken  no  steps  at  all. 

Q.  Did  yoiu'  father  then  tell  Otto  Berg,  Jr., 
that  he  could  get  a  hawser? 

A.  We  told  him  we  would  try  to  make  negotia- 
tions for  the  loan  of  one. 

Q.     Did  you  already  have  a  bridle? 

A.    Yes,  sir. 

Q.     Where  did  you  get  the  bridle? 

A.  The  bridle  was  made  up  by  ourselves,  and 
passed  on  by  Mr.  Rathbun. 

Q.     When  did  you  make  up  the  bridle? 

A.  Made  up  the  bridle  approximately  two  weeks 
before. 

Q.     Before  the  towage?  A.     Yes,  sir. 

Q.  How  long  did  the  talk  with  Otto  Berg,  Jr., 
take? 

A.  Oh,  it  might  have  taken  half  or  three-quar- 
ters of  an  hour,  I  am  not  certain. 

Q.  Was  that  the  only  talk  that  your  father  had 
with  Otto  Berg,  Jr.,  to  your  knowledge,  prior  to 
theh  tow?  A.     Yes,  sir. 

Q.    Just  the  one  ? 

A.     That  is  the  only  one,  yes,  sir. 
•   Q.     Was  any  understanding  had  at  the  time  of 
that  talk  as  to  when  Berg  would  undertake   the 
towage  ? 

A.  .  Mr.  Berg  was  to  use  his  own  judgment  as 
to  when  he  would  [132]  do  the  job. 
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Q.  At  the  conclusion  of  that  talk,  wliere  did 
you  and  your  father  go? 

A.  Well,  I  believe  we  ate  lunch  and  then  went 
back  down  to  Garibaldi. 

Q.  Did  you  immediately  contact  01c  Johnson 
with  the  idea  of  getting  this  hawser? 

A.  I  approached  him  and  asked  him  if  he  knew 
where  we  could  obtain  a  hawser. 

Q.     Where  was  Johnson  at  that  time? 

A.  Where  was  Johnson  at  that  time?  I  am 
not  sure.  I  don't  know  whether  it  was  at  his  home 
or  on  the  street  where  we  saw  Ole  Johnson. 

Q.     Was  that  right  after  limch? 

A.     Right  after  lunch,  yes. 

Q.     On  the  31st?  A.     Yes. 

Q.  Ole  Johnson  had  recently  been  discharged 
from  the  Coast  Guard,  has  he? 

A.     A  medical  discharge,  yes,  sir. 

Q.     He  was  no  longer  a  member  of  that  outfit? 

A.     No,  sir. 

Q.     Where  did  he  live,  Garibaldi? 

A.     He  lives  at  Garibaldi,  Oregon,  yes. 

Q.  You  do  not  remember  where  it  was  you 
talked  to  him?  [133] 

A.  No,  sir.  It  was  in  Garibaldi,  Oregon,  that 
we  talked  to  him. 

Q.  Did  Johnson  say  the  Coast  Guard  had  some 
hawsers  ? 

A.     He  said  they  possibly  would  have,  yes,  sir. 

Q.     Did  he  say  where  they  were? 

A.     No,  he  didn't  say  where  they  were. 


156  Universal  Insurance  Co.  vs. 

(Testimony  of  James  H.  Corgan.) 

Q.  What  time  was  it  you  actually  went  to  the 
Coast  Guard  station  to  get  that  hawser? 

A.  Might  I  ask:  Do  you  mean  when  we  put  it 
aboard  the  boat? 

Q.     Yes. 

A.  That  was  about  3 :00  or  3 :30  in  the  afternoon ; 
we  went  to  the  boat  house;  we  never  went  to  the 
station. 

Q.  I  understand.  The  boat  house  stands  on 
piling  down  in  the  bay,  doesn't  it? 

A.     Yes,  sir. 

Q.     The  boat  house  is  a  two-story  structure,  is  it  ? 

A.     Yes,  sir. 

Q.  With  a  ramp  leading  from  the  ground  floor 
of  the  boat  house,  or  the  bottom  floor  of  the  boat 
house,  down  to  the  water? 

A.     No — Well,  yes,  there  is. 

Q.  They  haul  Coast  Guard  boats  up  that  ramp 
to  the  bottom  floor  of  the  boat  house? 

A.     Yes. 

Q.     That  is  where  they  house  their  boats? 

A.     Yes. 

Q.     When  taken  out  of  the  water?  [134] 

A.     Yes. 

Q.  After  you  left  Johnson,  when  did  you  next 
see  him,  after  your  talk  after  lunch? 

A.     I  really  couldn't  say. 

Q.  Johnson  left  you  to  see  what  he  could  do 
about  getting  a  Coast  Guard  hawser,  did  he? 

A.    Yes,  sir. 
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Q.  Did  you  make  an  appointment  to  see  Iiim 
again  later  than  that,  later  than  afternoon? 

A.  I  believe  we — He  rode  np  in  my  car.  He 
rode  up  to  the  Coast  Gruard  station  and  went  in. 
I  believe  that  is  the  way  it  was,  and  he  told  us 
afterwards — ^we  never  left  him  until  he  had  gone 
in.  He  went  in  there  to  the  Coast  Guard  station, 
came  out  and  he  and  I  and  Mr.  Boster  went  down 
to  the  boat  house  and  inspected  the  lines. 

Q.     That  all  took  place  in  a  short  time? 

A.     At  one  time,  yes,  sir. 

Q.  By  "Coast  Guard  station,"  you  mean  the 
building  up  on  the  bank? 

A.     Yes,  the  house  up  on  top. 

Q.     Above  the  highway?  A.     Yes. 

Q.  Then,  you  went  down  to  the  Coast  Guard 
boat  house  that  stands  on  piling  in  the  water? 

A.     Yes.  [135] 

Q.     That  is  where  you  got  the  hawser? 

A.     Yes. 

Q.  You  and  Boster  and  Berg  participated  in 
getting  that  hawser? 

A.  Yes.  I  believe — Yes,  there  was  one  Coast 
Guard  boy  went  up  to  unlock  the  boat  house. 

Q.     Was  that  Coast  Guard  boy  Johnson? 

A.     No,  sir. 

Q.  Do  you  know  the  name  of  that  Coast  Guard 
boy?  A.     No,  I  have  no  knowledge. 

Q.     He  was  not  the  head  of  the  station,  was  he? 

A.    No. 
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Q.  Are  you  acquainted  with  Boatswain  Paris  of 
the   Coast  Guard   Station?  A.     Slightly,   yes. 

Q.  He  was  there  in  command  of  things,  or  in 
command,  wasn't  he? 

A.     I  understand  he  was  in  command. 

Q.  He  did  not  expressly  give  you  permission  to 
take  the  hawser? 

A.     Nobod}^  ever  gave  us  permission,  no. 

Q.     Nobody  at  all  gave  you  permission? 

A.     That  is  right. 

Q.  When  the  Coast  Guard  hoy  unlocked  the  door 
of  the  boat  house,  what  did  Johnson  do? 

A.     Johnson  wasn't  there  at  all. 

Q.  Johnson  did  not  go  dowm  there  with  you  at 
all?  [136] 

A.  He  went  down  before  Mr.  Berg  came.  He 
went  and  selected  the  line.  Then  I  went  and  got 
Mr.  Berg  and  he  came  down  and  he  brought  his 
boat  from  the  basin  to  the  boat  house.  When  they 
put  the  line  aboard,  Mr.  Johnson  wasn't  there  at 
all.    He  was  through  after  we  selected  the  line. 

Q.  He  was  through  after  you  selected  the 
hawser  ?  A.     Yes. 

Q.     You  made  two  trips  to  the  boat  house? 

A.     Yes. 

Q.  On  the  first  trip,  the  Coast  Goard  boy  let 
you  in  the  door? 

A.  Yes.  I  believe  it  was  the  Coast  Guard  with 
us  then.  I  am  not  sure.  There  is  lots  of  times  Mr. 
Johnson  goes  in  and  out  of  there.  He  is  a  machinist 
and  he  helps 
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Q.  They  keep  that  Coast  Guard  boat  house 
locked?  A.     Yes,  as  a  general  rule,  yes. 

Q.  You  are  not  sure  but  perhaps  that  Johnson 
himself  let  you  in  that  first  time? 

A.     I  am  not  certain. 

Q.  You  went  along  the  boardwalk  that  leads  to 
the  gromid  level  of  that  boat  house?  A.     Yes. 

Q.     Wliere  they  store  boats?  A.     Yes. 

Q.  Then,  you  say  you  climbed  upstairs  into  the 
loft?  [137]  A.    Yes. 

Q.     That  is  the  second  story  of  the  boat  house  ? 

A.     Yes. 

Q.  And  you  found  up  there  several  hawsers,  did 
you?  A.     I  beg  your  pardon? 

Q.     You  found  there  several  hawsers? 

A.     Yes. 

Q.     They  were  all  used?  A.     Yes. 

Q.     How  many  of  them  were  there? 

A.  Oh,  I  don't  know.  There  was  several  lines 
up  there.  I  know  of  three.  The  three  best  ones 
were  lying  right  at  the  head  of  the  stairs. 

Q.     Three,  and  there  may  have  been  more? 

A.     There  may  have  been  more,  yes. 

Q.     Who  was  with  you?   You  and  Boster? 

A.     Yes. 

Q.     Johnson,  did  he  go  upstairs? 

A.     He  went  upstairs,  yes,  the  first  trip. 

Q.     The  first  trip?  A.     Yes. 

Q.     Did  the  Coast  Guard  boy  go  upstairs? 

A.  I  don't  know  whether  there  was  a  Coast 
Guard  boy  with  us  or  not. 
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Q.     You  are  not  sure  he  was  there?  [138] 

A.    No,  sir. 

Q.     You  looked  over  all  the  hawsers,  did  you? 

A.     Yes. 

Q.     You  made  your  selection? 

A.  Well,  I  am  not  a  judge  of  hawsers.  I  thought 
the  hest-looking  ones 

Q.  Who  made  the  selection  as  between  you  and 
Boster  ? 

A.  Mr.  Boster  and  I  never  selected  the  line.  Mr. 
Johnson  selected  the  line. 

Q.     He  selected  the  hawser? 

A.  Yes — or  showed  us  which  he  thought  was  the 
best. 

Q.  So,  you  took  his  word  for  what  he  thought 
was  the  best  hawser,  did  you?  A.     Yes. 

Q.     The  hawser  was  coiled  up  there,  was  it? 

A.     Yes. 

Q.     How  long  did  that  take  you? 

A.  Oh,  I  don't  know,  maybe  twenty  minutes  or 
a  half  hour. 

Q.  Then  you  and  Boster  and  Johnson  left  there, 
did  you?  A.     Yes. 

Q.     And  went  up  to  get  Berg? 

A.  Well,  yes,  Mr.  Boster  and  I  went  up  and  got 
Mr.  Berg. 

Q.  Johnson  left  you  and  you  did  not  see  him 
again  that  afternoon,  is  that  right? 

A.     No,  I  didn't.    I  am  certain  of  that.  [139] 

Q.     Where  did  you  find  Berg? 

A.     Berg  was  at  home. 
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Q.     At  Bay  View? 

A.     Bar  View,  yes,  sir. 

Q.  Then  you  brought  Berg  down  to  the  boat, 
did  you? 

A.     No,  he  drove  his  own  car  down. 

Q.  Then  he  ran  his  boat  over  to  the  Coast  Guard 
boat  house?  A.     Yes,  sir. 

Q.     Then  you  and  Boster  went  in  again? 

A.     Yes,  sir. 

Q.  Did  anybody  have  to  let  you  in  with  a  key 
this  time?  A.     The  Coast  Guard  boy,  yes,  sir. 

Q.  You  again  climbed  up  in  the  loft  and  you 
let  this  hawser  out  through  the  window? 

A.    Yes. 

Q.     And  Berg  coiled  it  on  the  boat? 

A.     Yes,  sir. 

Q.     Johnson  was  not  with  you  that  second  time? 

A.     No,  sir. 

Q.  Johnson  did  not  put  his  hands  on  any  Gov- 
ernment property? 

A.     Not  at  that  time,  no,  sir. 

Q.  You  considered  the  Julia  D  about  the  same 
power  and  equipment  as  the  Faymar,  did  you? 

A.     Yes,  I  understood  that. 

Q.     You  are  not  an  expert  on  towboats?  [140] 

A.     That  is  right,  I  am  not. 

Q.     You  say  you  are  not?  A.     No. 

Q.  Let  us  discuss  now  this  conference  that  took 
place  with  Mr.  Rathbun.  Can  you  fix  the  date  of 
that  conversation? 
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A.  Oh,  no,  I  can't.  It  was  somewhere  right  in 
the  middle  of  October. 

Q.  Did  Mr.  Rathbun  say  that  any  boat  you  got 
would  be  all  right? 

A.  He  said  we  had  to  observe  the  weather  and 
use  our  own  discretion. 

Q.     He  said  it  did  not  matter  what  boat  he  had? 

A.  He  did  not  want  a  skiff.  I  had  an  idea  that 
he  knew  what  boat  it  was. 

Q.  Did  you  tell  him  at  tliat  time  you  intended 
to  borrow  a  hawser  for  this  towage? 

A.  No,  we  did  not;  didn't  even  know  we  would 
have  to. 

Q.  You  did  not  have  in  mind  at  that  time  you 
might  borrow  a  hawser  for  the  towage,  did  you? 

A.     No,  sir. 

Q.  The  only  equipment  that  you  owned  or  that 
you  knew  you  expected  to  use  was  the  bridle  that 
you  had  made? 

A.  That  is  right.  A  towboat  usually  furnishes 
their  own  hawser. 

Mr.  Snow:     That  is  all. 

Mr.  Winslow:     That  is  all. 

(Witness  excused.)   [147] 
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was  thereupon  produeod  as  a  witness  on  belialf  of 
plaintiffs  and,  being:  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Winslow: 

Q.     Your  full  name,  please. 

A.     Orville  L.  Boster. 

Q.     Where  is  your  home? 

A.     My  home  is  in  Portland. 

Q.  How  long  have  you  had  your  home  in  and 
about  Portland?  A.     About  thirty-five  years, 

Q.     What  work  are  you  engaged  in  now? 

A.     Pile  driving. 

Q.     Whereabouts'? 

A.     Rockaway.   Well,  at  Wheeler,  in  fact.         ..;- 

Q.     Who  is  your  employer? 

A.     Mr.  Corgan. 

Q.  What  has  been  your  line  of  work  during  the 
past  number  of  years? 

A.  Operating  engineer,  leverman  on  these  big 
dredges. 

Q.     For  whom? 

A.     For  the  Port  of  Portland. 

Q.  How  long  did  you  work  for  the  Port  of 
Portland?  A.     About  sixteen  years. 

Q.  What  was  the  nature  of  your  duties  while 
in  that  employment?  [148] 

A.     Leverman,  engineer. 

Q.  What  kind  of  work  was  your  outfit  engaged 
in  ?  What  kind  of  work  did  they  do  ? 
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A.  Well,  deepening  the  channel  of  the  river  for 
ships  to  come  through. 

Q.     Have  you  had  any  experience  in  towing? 

A.     Not  very  much. 

Q.     Where  was  what  you  have  had? 

A.  On  the  Steamer  "McCracken,"  the  Steamer 
*' Winona"  and  the  "Pronto." 

Q.     Here  around  Portland? 

A.     On  the  Willamette  River. 

Q.     You  know  what  a  towline  is,  do  you? 

A.     Yes. 

Q.  Do  you  think  you  know  what  a  good  one  is 
or  a  bad  one?  A.     I  do. 

Q.  In  what  line  of  work  were  you  engaged  in 
October,  1945? 

A.  I  was  leverman-engineer  on  the  Dredge 
Wisram. 

Q.     On  Nehalem  Bay?  A.     Yes,  sir. 

Q.  Were  you  there  when  the  Wishram  was 
towed  away  from  Nehalem  Bay  by  the  Julia  D? 

A.    I  was. 

Q.     What  kind  of  a  towline  did  it  have?  [149] 

A.     A  hemp  rope  towline. 

Q.     Approximately  how  long? 

A.     Well,  I  judge  around  600  feet. 

Q.  Approximately  how  large  a  line  would  you 
call  it? 

The  Court:  What  are  you  trying  to  do,  prove 
it  was  a  good  towline?  Doesn't  he  have  to  prove 
it  was  a  bad  towline? 

Mr.  Winslow:     That  is   my   idea,   your  Honor, 
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but  I  am  putting  on  a  couple  of  witnesses  as  to  this 
line.    That  is  my  idea,  that  he  has  to  prove  that. 
It  is  up  to  liim  to  prove  it  was  a  l^ad  towline,  )jut, 
on  the  other  liand,  tliis  witness  is  here. 

The  Court:     Suit  yourself. 

Mr.  Winslow:  Well,"  it  may  be  a  little  out  of 
order.    I  will  agree  to  that, 

Mr.  Snow:  I  might  offer  the  suggestion  that  I 
think  it  is  up  to  us  to  show  that  we  had  no  oppor- 
tunity to  survey  the  boat. 

Q.  (By  Mr.  Winslow)  :  Did  you  answer  the 
question  as  to  how  large  it  was? 

A.     About  six  inches  in  circumference. 

Q.     In  diameter  or  circumference? 

A.     Circumference. 

Q.  What  would  you  say  about  that  being  the 
ordinary  sized  towline  used  in  the  business  generally 
of  towing? 

Mr.  Snow:  Object  to  that.  The  witness  is  not 
qualified  sufficiently  to  answer.   [150] 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Winslow) :  How  many  towlines 
have  you  seen  used  in  business  of  this  kind? 

A.     Well,  quite  a  good  many  different  kinds. 

Q.  What  sizes?  What  size  a  towage  would  you 
call  this,  a  small  or  large? 

A.     Small  towage,  light  craft. 

Q.  Do  you  know  what  the  usual  size  of  a  tow- 
line  is  generally  used  for  such  a  towage?  Answer 
that  yes  or  no.  A.     Yes. 

Q.     What  size  is  generally  used? 
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Mr.  Snow:     The  same  objection. 

The  Court:     Answer. 

Q.     (By  Mr.  Winslow)  :     Answer. 

A.  Yes,  they  use  a  line  six  inches  in  circumfer- 
ence, if  it  is  nice  weather. 

Q.  Would  you  say  this  "was  the  usual  line,  the 
usual  size  used  for  towages  of  this  kind? 

A.     Yes,  sir. 

Q.  What  kind  of  weather  was  it  when  this  tow 
was  started? 

A.     Well,  it  was  pretty  good  weather. 

Q.  Did  you  j^ourself  have  anything  to  do  with 
picking  out  the  towline?  A.     Yes,  sir. 

Q.     Where?  [151] 

Mr.  Snow:     Answer  that  yes  or  no. 

Mr.  Winslow:     Yes. 

Mr.  Skulason :  Can  the  witness  answer  more  dis- 
tinctly ? 

Q.  (By  Mr.  Winslow)  :  Where  did  you  first 
see  that  towline? 

A.     Upstairs  in  the  Coast  Guard  station. 

Q.     Who  was  with  you  when  you  first  saw  it? 

A.     Jim  Corgan. 

Q.  How  thoroughly  up  there  did  you  examine 
this  particular  towline? 

A.  Well,  we  went  around  up  there  and  we 
picked  out  that  one  as  the  strongest  and  newest 
Ime. 

Q.     There  were  other  towlines  there? 

A.     Yes,  sir. 
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Q.  Did  you  help  load  tliat  line  aboard  the 
Julia  Df  A.     Yes,  sir. 

Q.     How  did  you  do  that? 

A.  We  took  it  from  the  coil  that  was  upstairs 
and  put  it  out  throu^^h  the  back  window  down  onto 
the  tug;  handed  it  to  the  boatman  who  pulled  it 
aboard. 

Q.  In  the  course  of  the  work  there,  did  you  see 
every  part  of  that  towline?  A.     Yes,  sir. 

Q.  In  your  experience  in  these  matters,  what 
would  you  say  about  that  particular  towline  ?  What 
kind  of  a  towline  was  it  ? 

A.     A  pretty  strong  line.  [152] 

Mr.  Winslow:     You  may  cross-examine. 
Cross-Examination 
By  Mr.  Snow: 

Q.  Have  you  ever  been  a  skipper  of  a  tugboat? 

A.  No,  sir. 

Q.  Or  even  a  deck  hand  on  a  tugboat  I   . 

A.  Yes. 

Q.  What  tugboat  have  you  been  a  deck  hand  on  ? 

A.  On  the  Steamer  "Winona." 

Q.  With  headquarters  in  Portland? 

A.  Yes,  sir. 

Q.  What  kind  of  work  was  it?   What  vrork  wr.s 

a  deck  hand  engaged  in?  A.     Well 

Q.  What  work  was  the  tug  engaged  in,  I  mean  ? 

A.  In  towing  ships  and  towing  dredges  up  and 

down  the  river. 
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Q.  In  towages  of  that  kind,  yon  are  nsually 
alongside  ? 

A.  Yes,  and  sometimes  we  used  headlines,  some- 
times alongside. 

Q.  Who  was  operating  the  tugboat  "Winona'' 
when  you  were  on  it?  A.     Captain  Sunday. 

Q.     How  long  ago  was  that? 

A.  Oh,  it  was  around  1916,  I  would  say.  I 
wouldn't  say  for  sure.  [153] 

Q.     How  long  did  you  work  on  the  "Winona?" 

A.  I  just  worked  there  until  the  regular  deck 
hand  came  back. 

Q.    How  many  days  would  that  be? 

A.     Oh,  I  would  say  two  weeks  on  that  boat. 

Q.  You  worked  as  a  deck  hand  on  any  other 
boat?  A.     I  helped  on  other  boats,  yes,  sir. 

Q.  But  that  was  practically  your  only  ex- 
perience in  towing?  A.     Yes. 

Q.    You  never  towed  on  a  hawser,  did  you? 

A.    No. 

Mr.  Snow:     That  is  all. 

(Witness  excused.)  [154] 

JAMES  BRAKEMAN 

was  thereupon  produced  as  a  witness  on  behalf  of 
plaintiffs  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Winslow: 

Q.     Your  name  is  James  Brakeman? 
A.    Yes. 
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Q.  Speak  up  so  tlie  gentleman  over  tliere  in  the 
corner  can  hear  you.    Where  do  you  live  ? 

A.     Live  at  Ocean  Park  now. 

Q.     Tluit  is  over  in  Tillamook  County? 

A.     Yes. 

Q.  How  long  have  you  lived  in  Tillamook 
County  ?  A.     About  four  years. 

Q.  What  has  been  the  nature  of  your  work? 
AVhat  kind  of  work  do  you  do  for  a  living? 

A.  Several  different  kinds.  Carpenter  work  is 
my  trade. 

Q.  What  kind  of  work  were  you  doing  during 
the  month  of  October,  1945? 

A.     Working  on  the  dredge. 

Q.     The  Dredge  Wishram?  A.     Yes. 

Q.  You  do  not  speak  loudly  enough  yet.  Where 
were  you  working  on  or  about  November  1st,  when 
the  Wishram  was  towed  from  Nehalem  Bay?  [155] 

A.  I  had  come  down  on  this  fishing  boat,  came 
from  Nehalem  Bay — we  had  come  down  to  Gari- 
baldi. 

Q.  In  other  words,  you  were  a  passenger  on  this 
trip  on  the  Julia  D?  Don't  nod  your  head.  Say 
Yes  or  No.  A.     Yes. 

Q.  What  kind  of  a  day  Avas  it  when  you  started 
out? 

A.     It  was  a  nice  day  when  we  started  out. 

Q.     How  was  the  sea  and  so  forth? 

A.  It  seemed  to  be  calm,  as  much  as  I  know 
about  a  sea. 

Q.     Were  you  on  there  as  a  workman  or  just  as 
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member  who  it  was,  but  someone  said  that  one  tank 
went  empty  when  they  changed  tanks  and  it  re- 
fused to  start,  the  motor  got  hot,  it  didn't  start 
right  quick.     I  don't  recall  who  said  that. 

Q.     I  didn't  get  the  last  part. 

A.  I  don't  recall  who  said  that,  but  someone 
said  that. 

Q.     Someone  on  the  Julia  D?  A.     Yes. 

Q.  Was  the  towline  broken  when  the  dredge 
went  on  the  rocks'? 

A.  That  I  don't  know.  I  don't  know  whether 
it  was  broken  [158]  or  not.  We  was  too  far  ahead 
to  see  whether  it  was  broke. 

Q.     When  you  went  back  there,  was  it  broken? 

A.  It  had  been  broke  or  cut,  one  or  the  other, 
but  it  was  not  connected  when  we  went  back  there. 
Whether  it  was  broke  or  not,  I  don't  know,  because 
I  wasn't  there. 

Q.  Prior  to  the  time  you  went  to  get  a  new 
towline,  you  w^ere  on  the  Julia  D,  weren't  you"? 

A.     Before  that,  yes. 

Q.  Tell  us  w^hat  took  j^lace  there  just  before  you 
went  to  get  a  new  towline  between  the  crew  of  the 
Coast  Guard  boat  and  the  skipper  of  the  Julia  D. 
I  am  referring  to  whether  there  was  an  offer  to 
take  the  tow  in  charge  by  the  Coast  Guard. 

A.    Yes. 

Q.     What  was  said  about  that? 

A.  There  was.  The  Coast  Guard  offered  to 
liook  on  and  tow  it  across  the  bar  and  the  Julia  D 
refused  to  let  loose  of  the  tow  of  the  dredge;  of- 
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fered  to  let  the  Coast  Guard  hook  on  if  he  would 

stay  hooked  on,  too,  and  the  Coast  Guard  refused. 

The  Court :  What  are  you  trying  now,  the  other 
case*? 

Mr.  Winslow^:  I  am  trying  to  show  that  this 
boat  was  never  wrecked  because  of  any  unsea- 
worthiness on  our  part.  I  think  the  Court  is  two 
steps  ahead  of  me. 

The  Court:  I  am  trying  to  get  two  days  ahead 
of  you.  [159]  That  is  what  I  am  trying  to  do.  If 
we  get  into  that  other  case,  we  will  be  here  all  week. 

Mr.  Winslow:     You  may  cross-examine. 

Mr.  Skulason:  Your  Honor,  on  that  theory,  I 
should  not  cross-examine  on  behalf  of  the  Bergs, 
should  I?  I  have  not  said  anything  so  far.  I 
thought  we  were  trying  the  other-  case  first. 

The  Court:     That  is  what  we  are  doing,  yes. 

Mr.   Skulason:     Then  I  will  not  cross-examine. 

Cross-Examination 
By  Mr.  Snow: 

Q.  One  or  two  questions :  How  many  times  did 
that  first  hawser  break? 

A.     That  I  couldn't  say.     I  don't  remember. 

Q.     Would  you  say  four  times? 

A.     I  don't  remember. 

Mr.  Winslow :  I  do  not  see  that  that  is  material 
now.  As  I  understand  this  witness,  the  hawer  that 
they  are  talking  about  was  not  on  at  all  at  the  time 
she  was  lost.  I  don't  think  that  it  makes  any  dif- 
ference whether  it  broke  twenty  times  if  it  was  not 
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the  cause  of  the  loss.    The  hawser  that  was  on  there 
was  a  different  hawser  entirely  from  the  one  he  is 
talking  about.    I  do  not  think  that  is  material  how 
many  times  it  broke. 

Mr.  Skulason :  May  I  ask  a  question  here  ?  Sup- 
pose we  [160]  have  to  try  out  the  issues  between 
the  insurance  company  and  my  clients,  the  Bergs. 
Suppose  we  reach  that  stage  in  this  trial.  Then, 
I  should  have  the  opportunity  of  cross-examining 
this  witness. 

The  Court:  Nothing  that  has  been  testified  to 
here  can  be  used  in  that  trial  except  on  stipulation 
of  the  parties.    I  separated  the  issues  at  the  outset. 

Mr.  Skulason:  That  is  all  right,  then,  your 
Honor. 

The  Court:  Be  sure  you  keep  your  word  that 
you  will  only  ask  one  or  two  questions. 

Mr.  Snow:  I  asked  a  question  and  Counsel  ob- 
jected to  it. 

Mr.  Phillips:     I  object  to  it,  your  Honor. 

The  Court:  He  may  answer.  How  many  times 
did  it  break? 

A.     That  I  couldn't  say.     I  don't  remember. 

The  Court:     Ask  your  other  question. 

Q.  (By  Mr.  Snow):  The  other  question  is: 
Would  four  times  be  about  right? 

A.  I  wouldn  't  say  because  I  dont  remember  how 
many  times. 

The  Court:     You  are  excused. 

(Witness  excused.)  [161] 
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FRANCES  STEINBACH 

one  of  the  plaintiffs  herein,  was  thereupon  pro- 
duced as  a  witness,  and  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Winslow : 

Q.     Your  names  is  Mrs.  Frances  Steinbach? 

A.     Yes,  sir. 

Q.     You  are  the  wife  of  John  L.  Steinbach? 

A.     Yes,  sir. 

Q.  How  long  have  you  lived  around  Tillamook, 
Mrs.  Steinbach? 

A.  I  was  born  in  Tillamook  and  I  am  sixty 
years  old.  I  have  lived  there  all  my  life  except 
for  about  seven  years. 

Q.  Have  you  had  any  other  occupation  except 
that  of  a  housewife? 

A.     I  taught  school  a  good  many  years. 

Q.  Mrs.  Steinbach,  skipping  a  lot  of  prelimin- 
aries, you  knew  about  the  Dredge  Wishram,  did 
you?  A.     I  did. 

Q.     At  and  before  the  time  it  was  purchased? 

A.     I  did. 

Q.     How  long  had  you  known  Hugh  Corgan  ? 

A.  Personally,  I  think  I  have  known  him  about 
three  or  four  years. 

Q.     But  your  husband  has  known  him 

A.     A  long  time,  yes.  [162] 

Q.  Now,  at  the  time  the  Dredge  Wishram  was 
purchased  from  the  Government,  or  prior  to  that 
time,  did  the  Steinbach  family  have  any  discussion 
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as  to  how  the  title  to  the  Wishram  should  be  taken 

and  held?  A.     They  did. 

Q.     Just  tell  the  Court  what  discussion  they  had. 

Mr.  Snow:  If  your  Honor  please,  may  I  have 
a  continuing  objection  and  exception  to  all  testi- 
mony of  this  character  tending  to  show  title  by 
parole  ? 

The  Court:     It  is  so  understood.    Proceed. 

A.     Shall  I  go  on"? 

Q.     (By  Mr.  Winslow) :    Go  ahead,  please. 

A.  We  met  at  Dave  Steinbach's  house,  John, 
my  husband  John,  Dave  and  Carolyn,  and  we 
planned  on  buying  this  dredge,  the  Wishram.  We 
talked  it  over  for  quite  a  while  and  then  we  decided 
that  Carolyn  and  myself  should  have  the  Wishram, 
and  it  was  done  for  convenience. 

The  shop  had  been  in  the  names  of  John  and  Dave 
for  years,  and  we  never  had  had  a  real  good  living 
out  of  the  shop  and,  so,  we  thought  maybe  we  could 
get  into  something  else — if  we  could  get  into  some- 
thing else  v/e  would  have  a  little  bit,  maybe  we 
could  make  a  little  bit  more  money  than  we  had  in 
the  shop.  Not  only  that,  but  Dave  Steinbach  had 
two  boys  in  the  service. 

Q.  This  was  all  talked  over  in  the  family  con- 
ference?  [163]  A.     Oh,  yes. 

Q.     Go  ahead. 

A.  We  had  a  boy  in  the  service,  too,  and  we 
thought  we  could  put  this  in  our  names,  in  the 
women's  names,  and  then,  after  it  got  into  working 
order  of  some  sort,  then  we  would  probably  turn 
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it  over  to  the  boj's,  or  some  other  affair,  but  it  was 
not  done — it  was  not  to  be  done  until  after  every- 
thing was  paid  off  and  was  in  working  order. 

Q.  Then,  will  you  say  all  four  of  yoii  agreed 
then  to  that   plan*?  A.     We  did. 

Q.     Was  that  plan  ever  changed'? 

A.     Never. 

Q.  Have  you  ladies  ever  transferred,  orally  or 
otherwise,  any  interest  in  the  Wishram*? 

A.     Never. 

Q.  What  part,  if  any,  then,  did  you  have  in 
securing  the  insurance  on  the  Wishram? 

A.     I  helped  them  in  money  matters. 

Q.     Who  paid  the 

The  Court :     That  has  all  been  covered. 

Mr.  Winslow:     I  think  it  has. 

The  Court:     There  is  no  dispute  about  that. 

Mr.  Winslow:     You  may  cross-examine.  [164] 

Cross-Examination 
By  Mr.  Snow: 

Q.  Mrs.  Steinbach,  you  are  familiar  with  the 
promissory  note  that  is  in  evidence  as  Exhibit  11 
attached  to  Exhibit  No.  7?  A.     I  am. 

Q.     The  promissory  note  in  the  sum  of  $2,925  ? 

A.     Yes. 

Q.     Payable  to  yourself? 

A.  Yes,  if  it  is  the  one  that  we  have — payable 
to  me. 

Q.  That  was  the  amount  of  your  loan  to  your 
husband   and   Dave   Steinbach,  wasn't  it? 
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A.     Something  might  happen  before  that,  before 
they  get  money  enough  to  do  that. 

Q.     If  they  get  money  enough,  they  will  pay  it  ? 

A.     That  is  what  they  say. 

Q.     You   testified   in   Tillamook,   didn't  you,   in 
this  case  about  a  year  ago?  A.     Yes,  sir. 

Q.     I  will  ask  you  if  you  said  at  that  time,  in 
answer  to  questions  from  me,  as  follows. 

'^Q.     This  was  just  a  straight  loan?" 

Mr.  Winslow:     What  page? 

Mr.  Snow: 

"Q.  This  was  just  a  straight  loan  to  your 
husband  and  his  brother?  A.     Yes. 

'*Q.  You  made  it  before  they  were  honest 
men  and  good  business  men  and  you  felt  they 
would  pay  you  back,  is  that  right? 

"A.    Yes. 

"Q.     And  it  was  an  unsecured  loan? 

"A.     Yes,  without  interest. 

■"Q.  It  Vv'as  just  a  loan  made  because  of  your 
confidence  in  their  own  personal  honesty  and 
integrity,  is  that  right?  A.     Yes,  sir. 

"Q.     And  made  without  interest? 

'^A.     Yes,  sir." 

Did  you  testify  as  I  have  read  there? 
A.     If  it  is  there,  I  did.  [168] 
Q.     You   helped   your   husband   by  keeping   the 
books  of  the  Steiubach  Iron  Works,  didn't  you? 
A.     Yes,  sir. 
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Q.  Are  you  familiar  with  the  account  in  the 
books  of  the  Steinbach  Iron  Works  under  the  name 
of  "Frankie"? 

A.  That  is  my  nickname.  That  is  the  name  I 
always  go  by. 

Q.     That  is  your  nickname?  A.     My  name. 

Q.     "Frankie"  refers  to  yourself? 

A.    Yes. 

Q.  I  will  ask  you  to  look  at  that  account.  The 
Bailiff  will  show  you  that  account.  I  will  ask  you 
if  you  are  not  familiar  with  that? 

A.     I  know  what  it  is. 

Q.  Perhaps  you  can  testify  from  memory  that 
it  is  correct? 

A.  It  is  correct;  if  it  is  the  one  I  made  out,  it 
is  correct. 

Q.  It  shows  a  total  loan  by  yourself  to  the 
Steinbach  Iron  Works  of  $2,925,  doesn't  it,  ad- 
vanced in  three  different  amomits? 

A.     Whatever  is  on  the]'e. 

Q.  It  shows  total  payments  made  of  $1,275, 
doesn't  it? 

A.     Whatever  is  there  is  correct. 

Q.     It  is  all  correct?  A.     Supposed  to  be. 

Q.  Did  you  ever  have  anything  to  do  with  the 
organization  [169]  of  this  trust? 

A.     I  did  not. 

Q.     You  did  not  have  anything  to  do  with  that? 

A.     No. 

Q.  At  the  time  of  these  talks  in  the  family  that 
you  were  telling  about,  did  they  talk  about  going 
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into  business  in  the  name  of  the  trust,  the  Coast 

Dredging  &  Construction,  Ltd.? 

A.     Not  at  first. 

Q.     Not  at  first?  A.     No. 

Q.  Did  they  say  anything  about  dividing  the 
share  of  that  trust  three  ways  between  Captain 
Corgan,  your  husband  and  Mr.  Dave  Steinbach? 

A.  After  things  got  in  working  order,  they  were 
to  do  it  that  way,  but  Jimmy  Corgan  vs^as  to  have 
two  shares,  too. 

Q.  Jim  Corgan  was  to  have  two  and  then  the 
rest  of  the  shares  were  to  be  divided  equally  be- 
tween the  three  men  ? 

A.  Yes,  but  that  was  after  it  was  all  in  working 
order. 

Q.  That  was  talked  about  during  these  family 
talks'? 

A.  It  might  have  been  at  one  or  two,  but  not  all 
the  time. 

Q.     But  it  was  at  some  of  these  talks,  was  if? 

A.     It  was  among  John  and  I. 

Q.  Was  it  talked  about  in  the  family  before  the 
dredge  was  purchased?  [170]  A.     No,  sir. 

Q.     It  was  not?  A.     No,  it  was  not. 

Q.  How  long  after  the  dredge  was  purchased 
was  it  talked  about?  A.     I  don't  know. 

Q.     How  is  that?  A.     I  don't  know. 

Q.  You  know  that  they  at  some  time  planned 
to  divide  the  shares  in  that  trust  equally  between 
your  husband,  Dave  Steinbach  and  Captain  Corgan, 
with  a  few  shares  to  Jim? 
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A.  After  everything  else  was  fixed  np.  After 
all  bills  were  paid  back  to  tlie  Steinbach  Iron 
Works  and  after  everything  was  cleaned  np,  why, 
then  it  was  going  to  be  another  working  organiza- 
tion. 

Q.  It  was  only  to  take  effect  after  the  Steinbach 
Iron  Works  had  been  paid  all  the  money  that  they 
had  put  out  on  this  dredge?  A.     Yes. 

Q.     Is  that  right? 

A.  Yes,  all  their  working  capital  and  everything 
that  they  had  put  into  the  dredge. 

Q.  They  put  in  all  the  money  that  went  into  it, 
didn't  they?  A.     You  know  they  did  not. 

Q.     What  is  that? 

A.  You  know  they  did  not  put  in  all  the  money. 
I  put  part  of  that  money  in. 

Q.  Yes,  you  loaned  that  money  to  your  hus- 
band? 

A.  I  put  it  in.  I  loaned  it.  T  didn't  know 
whether  I  would  get  it  back  or  not. 

A.  After  everything  was  all  i)aid  u])  by  the 
Steinbach  Iron  Works,  then  they  were  to  go  into 
business,  witli  a  division  of  profits  three  ways? 

A.     Yes,  sir. 

Q.  Then  you  and  your  sister-in-law  were  not 
going  to  have  any  share  in  that  trust,  w^ere  you? 

A.  We  w^ere  going  to  have  the  share  of  our 
husbands.  Whatever  is  my  husband's,  I  have  my- 
self. That  is  the  way  we  figure  it  among  ourselves. 
We  have  ahvays  figured  it  that  way. 
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Q.  Didn't  you  testify  in  Tillamook  that  what 
was  your  husband's  was  yours  as  welH 

A.  Why,  sure,  I  suppose  so.  What  is  the  dif- 
ference ?    It  is  all  in  the  family. 

Q.  This  money  you  loaned  came  out  of  your  own 
school-teaching  money  *? 

A.  It  did.  I  had  a  savings  account  that  I  put 
it  in. 

Q.  If  this  plan  had  gone  through,  you  and  your 
sister  v/ould  not  have  owned  that  dredge  at  all? 

A.     Not  afterwards. 

Mr.  Snow:     That  is  all. 

Redirect  Examination 
By  Mr.  Winslow: 

Q.  Counsel  brought  out  on  cross-examination 
that  you  had  kept  the  books  of  the  Steinbach  Iron 
Works.  How  long  had  you  kept  the  books  for  the 
Steinbach  Iron  Works'? 

A.  I  know  it  was  twenty-five  years  anyway,  and 
I  never  received  one  cent  of  pay  for  that  twenty- 
five  years  keeping  books. 

Mr.  Winslow :    That  is  all. 

(Witness  excused.) 
(Plaintiffs  rest.) 
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EMMETT  RATHBITN 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  defendant  Universal  Insurance  Company  and, 
being  first  duly  sworn,  w^as  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Snow: 

Q.     Your  name  is  Emmett  Rathbun? 

A.     It  is. 

Q.     Where  do  you  live? 

A.     I  live  in  Oswego,  Oregon. 

Q.  What  is  your  business  or  occupation?  What 
is  your  business  connection? 

A.  I  am  a  jmrtner  in  the  firm  of  Jewett,  Barton, 
Leavy  &  Kern. 

Q.  At  the  time  of  the  loss  of  the  Dredge  Wish- 
ram,  what  was  your  business  connection? 

A.     I  was  associated  with  Addison  P.  Knapp  Co. 

Q.     Addison  P.  Knapp  Co.? 

A.     Yes,  sir,  that  is  right. 

Q.  That  company,  I  understand,  has  been 
merged  into  the  firm  you  have  just  named? 

A.     That  is  right. 

Q.     Are  you  skilled  as  a  marine  surveyor? 

A.  I  have  been  a  marine  surveyor — I  have  done 
marine  surveying  work  since  1939. 

Q.  Describe  briefly  the  marine  surveying  you 
have  done.     [174] 
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A.  Before  risks  in  marine  lines  are  written,  we 
survey  the  boat  for  seaworthiness  and  condition 
and  vahie,  and,  at  the  time  of  accidents,  I  take 
charge  of  the  repair  work  and  supervise  the  salv- 
age, if  any,  and  put  the  boat  in  the  same  condition 
it  was  prior  to  the  accident. 

Q.  What  character  of  craft  have  you  surveyed 
in  the  manner  you  have  described  *? 

A.  Tugboats,  barges,  fishing  boats,  dredges — ■ 
all  types  of  craft  other  than  the  larger  ships. 

Q.  You  have  not  done  surveying  of  the  larger 
ships  *?  A.     No. 

Q.  Have  you,  to  some  extent,  surveyed  ocean- 
going boats'?  A.     Only  fishing  boats. 

Q.  Most  of  your  surveying  has  been  in  connec- 
tion with  such  craft  as  operate  on  the  Willamette 
and  Columbia  Rivers'? 

A.     That  is  right,  and  the  Coast  waters. 

Q.  Are  you  acquainted  with  an  office  in  Port- 
land known  as  the  Portland  Marine  Underwriters? 

A.     I  am. 

Q.  What  is  your  relation,  as  a  surveyor,  to  that 
office'?  A.     Well,  we  do  some  work. 

Q.     By  "we"  you  mean  yourself  ■?  A.     I  do. 

Q.  Who  constitutes  the  Board  of  Marine  Under- 
writers *? 

A.  That  is  a  group  of  insurance  companies  in 
San  Francisco,  [175]  which  formed  and  organized 
the  Board  of  Marine  Underwriters.  It  is  a  non- 
profit organization. 

Q.  Does  the  Universal  Insurance  Company  sub- 
scribe to  that  Board?  A.     I  think  they  do. 
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Q.     T)o  they  have  an  office  in  Portland? 

A.     They  do. 

Q.     Do  they  do  surveying?  A.     They  do. 

Q.  They  have  men  there  skilled  in  marine  sur- 
veying ? 

A.  You  are  talking  about  the  Board  of  Marine 
Underwriters  ? 

Q.     The  Board  of  Marine  Underwriters. 

A.     Yes. 

Q.  You  are  acquainted  with  Captain  Hugh 
Corgan,  are  you?  A.     I  am. 

Q.  Let's  go  back  to  June  of  the  year  1945.  I 
will  ask  you  to  describe  or  tell  what  you  know  about 
the  original  issuance  of  this  policy  of  marine  in- 
surance that  is  ill  suit  in  this  case. 

A.     In  general? 

Q.     In  general. 

A.  That  is  one  that  was  issued  at  Coos  Bay  and 
brought  up? 

Q.  Yes.  Did  you  take  part  in  any  of  the  ne- 
gotiations for  that  insurance? 

A.  Only  in  talking  to  Mr.  Corgan.  It  was 
turned  over  to  Mr.  Kiiapp  and  Mr.  Banks  at  Coos 
Bay  for  surveying.  [176] 

Q.  A  conference  has  been  described  here  that 
took  place  in  Mr.  Kjiapp's  office  in  which  John  L. 
Steinbach  and  Mr.  Corgan  took  part,  for  the  pur- 
pose of  discussing  this  policy.  Did  you  take  part 
in  that  conference? 

A.  There  were  several  conferences.  Which  one 
is  it? 
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Q.  Well,  the  conference  in  which  was  discussed 
the  particular  question  of  the  policy  being  issued 
in  the  names  of  the  two  ladies.  Did  you  take  part 
in  that?  A.     I  did  not  take  part  in  that. 

Q.  Did  you  have  anything  to  do  Vvdth  fixing  the 
valuation  of  the  Dredge  Wishram  or  surveying  her 
at  the  time  of  the  inception  of  the  policy? 

A.  I  turned  her  over  to  Mr.  Banks,  as  far  as 
his  survey  was  concerned. 

Q.     Do  you  recall  the  towage  of  the  Wishram 

from  Coos  Bay  to  Nehalem  Bay? 

A.     I  do,  yes. 

*  *  *  *  *  *  * 

Q.  That  takes  us  do\Yn  to  the  trip  which  you 
made  down  to  the  Coast  for  the  purpose  of  survey- 
ing the  dredge.  I  want  you  to  fix  the  date  of  that 
trip,  as  nearly  as  you  can. 

A.  According  to  my  report  it  was  on  the  17th  of 
October. 

Q.    What  day  of  the  week  was  that? 

A.     Wednesday. 

*  -5^  *  *  *  *  * 

Mr.  Snow:     That  is  all. 

Cross-Examination 
By  Mr.  Winslow: 

Q.  Mr.  Rathbun,  you  are  positive  you  were 
there  on  October  17th? 

A.  We  were  there  on  a  Wednesday.  My  repoi-t 
says  October  17th. 
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OTTO  BERG,  JR. 

Third  Party-Defendant,  having  been  previously 
duly  sworn,  resumed  the  stand  and  testified  as 
follows  in  behalf  of  the  defendant: 

Direct  Examination 

By  Mr.  Snow: 

Q.  You  are  Otto  Berg,  Jr.,  skipper  of  the  Julia 
D  at  the  time  of  this  towage  of  the  dredge? 

A.     Yes. 

Q.  You  have  already  been  sworn  as  a  mtness 
in  this  case?  A.     Yes. 

Q.  I  call  your  attention  to  the  negotiations  you 
had  with  Mr.  Corgan  about  the  employment  of  your 
vessel  for  this  jDurpose.  I  will  ask  you  if  at  that 
time  Mr.  Corgan  said  anything  to  you  about  having 
approached  Mr.  Knapp  of  the  Umpqua  Chief  about 
this  towage? 

A.  When  young  Mr.  Corgan  came  to  the  house 
to  engage  me  for  doing  this  tow  job,  the  only  ques- 
tion of  the  mention  of  the  Umpqua  Chief  that  came 
up  was  when  he  asked  me  what  I  would  charge  for 
the  job,  and  I  told  him  I  didn't  know  how  much  to 
charge  for  that  job,  and  I  asked  him  at  that  time 
how  much  the  Umpqua  Chief  would  have  charged 
and  he  said  [226]  "aroimd  $500." 

Now,  the  reason  that  I  quoted  the  price  of  $150, 
plus  $25  for  a  man,  was  that  I  was  interested  in 
having  that  dredge  work  in  the  moorage  basin  at 
Garibaldi.  I  was  interested  in  building  a  dock 
there  to  go  into  the  fishing  business,  from  the  whole- 
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sale  end  of  it,   and   I  could  not  do   that  without 

having  that  basin  dredged  out,  to  bring  my  boat  up 

alongside. 

Q.  Having  reference  to  the  hawser  with  which 
you  started  the  towage,  how  many  times  did  that 
hawser  break? 

A.     About  four  times,  four  or  five  times. 

Q.     That  was  on  the  towage  in  question,  was  if? 

A.    Yes. 

Mr.  Snow:     That  is  all. 

Cross-Examination 
By  Mr.  Phillips : 

Q.  That  was  not  the  hawser  at  all  that  you 
fastened  to  the  dredge  when  it  went  on  the  rocks, 
was  if?  A.     No,  that  was  not  the  one. 

Q.  The  hawser  that  you  are  talking  about  that 
broke  four  or  five  times  was  not  in  use  at  all  when 
the  dredge  was  lost,  was  it? 

A.  No,  but  the  question — if  that  first  hawser 
had  been  good,  the  dredge  would  have  been 

Mr.  Phillips:     Wait  a  minute.   [227] 

Mr.  Snow:     Let  him  answer. 

Mr.  Phillips:     He  is  arguing  now. 

Mr.  Snow:     I  think  he  asked  for  it,  your  Honor. 

Mr.  Phillips :  I  asked  him  if  that  was  the  hawser 
and  he  said  no.  He  is  tiying  to  argue  the  case,  now. 

Q.  As  a  matter  of  fact,  you  had  the  hawser  that 
the  Coast  Guard  went  in  and  brought  out  to  you 
and  fastened  on  with,  isn't  that  right? 

A.    Yes. 
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Q.  That  hawser  did  not  break  before  you  went 
on  the  rocks,  did  it?  A.     No. 

Q.  That  hawser  was  still  holding  when  you  went 
on  the  rocks,  isn't  that  true? 

A.     That  is  right. 

Mr.  Phillips:     That  is  all. 

Mr.  Snow:  He  was  unable  to  complete  his 
answer  when  Mr.  Phillips  interrupted  him. 

The  Court:  No.  We  are  trying  the  other  case, 
now. 

Mr.  Snow:     O.K. 

(Witness  excused.)  [228] 

ADDISON  P.  KNAPP 

was  thereupon  produced  a.s  a  witness  on  behalf  of 
the  defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 

By  Mr.  Snow: 

Q.     You  are  Addison  P.  Knapp? 

A.     Yes,  sir. 

Q.     You  live  in  Portland?  A.     Yes,  sir. 

Q.  You  were  formerly  the  head  of  the  insurance 
firm  of  Addison  P.  Knapp  &  Company? 

A.     That  is  correct. 

Q.     Of  which  Mr.  Rathbun  was  a  member? 

A.  At  the  time  of  this  loss,  yes,  he  was  a  jimior 
partner. 
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Q.  That  firm  is  now  merged  Avith  Jewett,  Bar- 
ton, Leavy  &  Kern,  is  it  ?  A.     That  is  correct. 

Q.  Referring  now  to  your  former  firm  of  Addi- 
son P.  Knapp  &  Company,  did  they  conduct  a 
marine  insurance  business  or  agency  in  Portland? 

A.  Conducted  a  general  insurance  business.  The 
larger  portion  of  the  policies  going  through  our 
books  was  marine  insurance. 

Q.     Wliat  was  your  marine  insurance  connection  ? 

A  majority  of  our  business  was  placed  with  tlie 
firm  known  [229]  as  Talbot,  Bird  &  Company,  who 
are  managers  for  several  different  insurance  com- 
panies, the  Universal  Insurance  Company  and 
other  companies. 

Q.  Talbot,  Bird  &  Company  have  offices  in  San 
Jb^rancisco  ? 

A.  They  do.  The  San  Francisco  office  is  in 
charge  of  their  entire  Pacific  Coast  operations. 

Q.     San  Francisco  is  your  correspondent? 

A.  That  is  correct.  I  am  not — never  have  been 
employed  by  any  insurance  company.  I  am  a  local 
agent — what  is  known  as  a  local  agent,  reporting 
through  San  Francisco. 

Q.  What  is  the  name  of  the  man  who  is  in 
charge  of  the  marine  insurance  department  of  Tal- 
bot, Bird  &  Company  in  San  Francisco? 

A.  The  Vice-President  and  General  Manager  of 
the  Pacific  Coast  office,  with  headquarters  in  San 
Francisco,  is  Harry  Browne. 

Q.  I  will  direct  your  attention  to  a  date,  ap- 
proximately June  6,  1945,  and  ask  you  if  you  had 
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a   visit  at  your  office   from   Caj^tain   Corgan  and 

John  L.  Steinbach'?  A.     I  did. 

Q.  Did  you  know  or  had  you  known  Captain 
Corgan  before  that  time? 

A.  Yes,  I  had  Iviiown  Captain  Corgan  for  some 
years. 

Q.  Had  you  known  Mr.  Steinbach  before  tiiat 
time? 

A.  No.  That  was  the  first  time  I  had  ever  met 
Mr.  Steinbach.  [230] 

Q.  Did  you  confer  at  that  time  with  these  two 
men?  A.     Did  I  what? 

Q.  Did  you  at  that  time  confer  with  these  two 
men? 

A.  I  did,  regarding  insurance  on  the  Dredge 
Wishram. 

Q.  Was  there  anybody  else  present  at  that  con- 
ference, according  to  your  recollection? 

A.  Not  according  to  my  recollection.  There  was 
just  the  three  of  us. 

Q.  Did  they  make  a  proposition  to  you  in  regard 
to  the  Wishram? 

A.  Yes.  They  wanted  to  know  what  I  thought 
the  rate  would  be,  and  they  explained  that  the 
dredge  woidd  be  laid  up  at  Coos  Bay  for  some  little 
time,  and  she  would  then  be  towed  from  Coos  Bay 
to  Winchester  Bay. 

I  explamed  to  them  that  I  would  be  very  happy 
to  arrange  a  binder  insurance  on  the  dredge  at  Coos 
Bay  at  an  open  rate,  which  would  probably  be  three 
per  cent  on  the  agreed  value,  but  that,  so  far  as 
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the  cost  of  the  trip  up  the  Coast,  I  could  not  quote 

on  that  until  after  I  had  referred  the  matter  to  San 

Francisco,  and  that  it  could  not  be  referred  to  San 

Francisco  until  the  dredge  had  been  surveyed  and 

valued. 

Q.  You  spoke  a  minute  ago  of  Winchester  Bay. 
Did  you  mean  to  say  Nehalem  Bay? 

A.     I  meant  Nehalem  Bay.  [231] 

Q.  Was  anything  said  at  that  time  about  the 
name  of  the  towing  vessel  to  make  this  towage  ■? 

A.  There  was  some  discussion  as  to  what  vessel 
would  make  the  tow  to  Nehalem  Bay.  It  is  my 
recollection  that  Captain  Corgan  said  they  were 
negotiating  with  a  vessel  down  there  that  was  used 
as  a  pilot  boat,  and  I  don't  know  whether  he  re- 
ported that  they  had  already  been  in  negotiation 
with  or  probably  would  negotiate  with  tlie  owner  of 
the  Umpqua  Chief. 

I  told  him  by  all  means  it  would  be  necessary  for 
him  to  advise  Surveyor  Banks  what  vessel,  whether 
it  be  the  two  he  had  in  mind  negotiating  for  or  any 
other,  before  starting  on  the  towage — before  start- 
ing on  the  towage,  the  name  of  the  vessel  would 
have  to  be  supjilied  Surveyor  Banks,  so  he  could 
check  the  condition  of  the  vessel  and  approve  it. 
In  placing  the  insurance  in  San  Francisco,  we 
would  have  to  report  to  San  Francisco  that  the 
dredge  and  the  towing  vessel  would  be  approved  by 
the  surveyor.  Banks,  representative  of  the  Board 
of  Maiine  Underwriters  at  Coos  Bay. 
:..  Q.  Did  Messrs.  Corgan  and  Steinbach  accept 
the  conditions  that  you  imposed'? 
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A.     Oh,  yes.    In  fact,   Captain  Corgan  said  he 
was  familiar  with  those  regulations;  he  liad  a  very. 
extensive  tomng  experience. 

There  was  some  discussion  as  what  would  be  the 
proper  insurable  value  of  the  dredge.  It  is  my 
recollection  that  we  agreed  tentatively  on  the  valua- . 
tion  of  $12,500  for  the  coverage,  during  that  confer- 
ence. No  policy  was  issued,  but  verbally  we  were 
bound,  with  the  understanding  that  whether  that 
value  would  be  the  final  insurance  value  would  have 
to  be  submitted  to  San  Francisco  after  the  dredge 
had  been  surveyed. 

Q.  Did  you  then  ask  Mr.  Banks  to  make  the 
survey  for  you?  A.     I  did. 

Q.     What  survey  did  you  request? 

A.  I  requested  a  survey  of  the  entire  towing  ven- 
ture from  Coos  Bay  to  Nehalem  Bay  of  the  dredge 
and  whatever  towing  vessel  they  would  name. 

Q.     Where  those  surveys  made? 

A.  They  were.  Mr.  Banks  forwarded — I  don't 
know  how  many  copies — the  original  and  several 
copies  to  my  office  and  at  least  one  copy  of  Mr. 
Banks'  report  was  sent  to  the  Underwriters  in  San 
Francisco. 

Mr.  Snow:  I  hand  the  Reporter  a  paper  and 
ask  that  it  be  marked  as  an  exhibit. 

(Document  entitled  "Surveyor's  Report" 
dated  June  13,  1945,  in  re  Dredge  Wishram, 
thereupon  marked  Defendant's  Exhibit  No.  41 
for  identification.) 
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Mr.  Winslow:  I  wish  to  object  to  this.  It  is 
an  instrument  [233]  executed  by  Mr.  Banks  under 
date  of  June  13,  1945,  so  it  could  not  throw  any 
light  on  the  issues  in  this  case. 

The  Court:  It  may  be  received,  subject  to  the 
objection. 

(Document  entitled  "Surveyor's  Report," 
dated  June  13,  1945,  signed  Robert  Banks, 
thereupon  received  in  evidence  and  marked 
Defendant's  Exhibit  No.   41.) 

Q.  (By  Mr.  Snow)  :  Is  Defendant's  Exhibit 
No.  41  the  report  of  Mr.  Banks'  survey  of  the 
dredge  and  tug,  the  Umpqua  Chief? 

A.  Dated  June  13,  1945,  yes.  This  is  a  signed 
copy  of  the  report  which  Mr.  Banks  sent  to  me, 
one  or  more  copies  of  which  were  sent  to  San  Fran- 
cisco. 

Q.  What  action,  if  any,  did  you  later  take  on 
the  basis,  partly,  of  the  Banks'  survey? 

A.  After  I  received  clearance  from  San  Fran- 
cisco, and  had  talked  with  Mr.  Banks  and  deter- 
mined that  the  owners  or  representatives  of  the 
owners  had  agreed  to  have  the  towing  done  by  the 
Umpqua  Chief,  I  issued  a  policy  of  insurance  with 
the  Universal  Insurance  Company,  insuring  the 
Dredge  Wishram  for  $12,500,  carrying  the  further 
stipulation  and  an  additional  premium  which  ex- 
tended the  coverage  for  one  voyage  from  Coos  Bay 
to  Nehalem  Bav. 
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Q.  I  wish  to  take  you  back  to  the  conference 
you  described  in  your  office.  I  will  ask  you  if  the 
point  was  raised  at  that  conference  as  to  in  whose 
names  the  policy  would  be  [234]  written? 

A.  Oh,  yes.  That  was  one  of  the  last  matters 
discussed  before  the  two  gentlemen  left  my  office. 
I  said,  "Now,  when  we  receive  clearance  on  this 
matter  and  the  policy  is  to  l)e  issued,  in  whose  name 
should  it  be  written?"  And  Captain  Corgan  said, 
"Mr.  Steinbach  will  have  to  answer  that,"  and  he 
furnished  the  names  of  the  two  ladies,  Frances 
Steinbach  and — I  don't  recall  the  first  name  of  the 
other  Steinbach  lady. 

Q.     Carolyn? 

A.  That  is  correct.  And  I  said,  "Well,  it  is 
rather  unusual  to  insure  a  piece  of  equipment  such 
as  this  in  ladies'  names.  How  does  it  happen  it  is 
to  be  insured  in  the  names  of  these  ladies?"  And 
the  reply  was  that  the  dredge  had  been  bought  or 
was  being  purchased  in  the  names  of  these  two 
women.  I  made  a  notation  of  the  two  names  and 
when  the  policy  was  written  those  names  were  used. 

Q.  Who  made  that  reply  as  to  the  manner  in 
which  the  dredge  was  to  be  or  had  been  purchased  ? 

A.     John  Steinbach. 

Q.  There  is  some  testimony  to  the  effect  that, 
at  the  time  of  the  conference,  there  was  in  the 
pocket  of  John  Steinbach  or  perhaps  Captain  Cor- 
gan, a  letter  from  the  Corps  of  Engineers,  trans- 
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ferring  that  dredge  to  Captain  Corgan.    Was  that 

letter  exhibited  to  you  at  that  meeting?  [235] 

A.     No,  that  letter  was  not  exhibited  to  me. 

Q.  Were  the  contents  of  the  letter  stated  to  you 
verbally  at  the  meeting?  A.     They  were  not. 

Q.  Had  they,  that  is,  Mr.  Steinbach  and  Mr. 
Corgan,  told  you  at  that  meeting  that  the  dredge 
had  been  transferred  from  the  Government  Engi- 
neers to  Mr.  Corgan,  would  you  have  issued  the 
policy  of  insurance  covering  the  dredge  in  the 
names  of  the  ladies? 

A.  No,  I  would  have  told  them  that  the  proper 
way  to  insure  the  dredge  would  be  in  the  name  of 
whoever  might  hold  title  to   it. 

Q.  Did  either  Mr.  Corgan  or  Mr.  Steinbach  tell 
you  at  that  time  that  the  Steinbach  Iron  Works  had 
paid  any  money  for  the  purchase  of  the  dredge  or 
furnished  money  for  the  purchase  of  the  dredge? 

A.     They  did  not. 

Q.  Did  either  one  of  them  tell  you  that  the  reason 
that  that  insurance — the  reason  they  were  insuring 
the  dredge  in  the  names  of  the  ladies  was  to  keep 
the  money  away  from  the  creditors  of  the  Stein'oncli 
Iron  Works? 

A.  They  did  not.  They  simply  said  the  dredge 
was  being  purchased  in  the  names  of  the  women, 
with  their  money. 

Q.  Did  either  of  these  gentlemen  explain  to  you 
at  tha,t  time  about  the  purpose  to  organize  a  trust 
called  the  Coast  [236]  Dredging  &  Construction, 
Ltd.,  in  which  the  two  Steinbachs  would  have  ap- 
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proximately  32  per  cent  each  and  Captain  Corgan 
would  have  about  the  same  amount  and  Captain 
Corgan 's  son  would  have  4  per  cent? 

A.     They  did  not. 

Q.  They  did  not  tell  you  about  that  plan  to  go 
into  business  together? 

A,     No  mention  made  of  it  at  all. 

Mr.  Winslow:  I  think  the  Court  has  been  very 
liberal.  I  won't  object  to  them  telling  what  they 
did,  but  I  think  that  ought  to  be  sufficient.  To  ask 
what  they  did  not  say  might  take  all  afternoon  on 
that  one  proposition. 

Q.  (By  Mr.  Snow)  :  When  did  you  finally  learn 
that  the  two  ladies  did  not  own  the  dredge? 

Mr.  Winslow:  We  will  object  to  that  as  calling 
for  a  conclusion  of  the  witness. 

Mr.  Snow :  I  think,  your  Honor,  that  is  of  some 
importance  in  this  case. 

Mr.  Winslow:     Assuming  something. 

Mr.  Snow:     I  think  it  is  important,  your  Honor. 

The  Court:     Answer. 

A.  I  did  not  learn  until  some  time  after  the 
accident.  I  believe  I  first  learned  the  dredge  was 
not  owned  by  the  women  from  you,  after  you  had 
made  some  investigation  of  this  matter.  [237] 

Q.  Do  you  recall  the  application  for  the  exten- 
sion of  this  towage,  the  extension  of  this  policy, 
rather,  by  endorsement  to  cover  the  towage  from 
Nehalem  Bay  to  Tillamook  Bay? 

A.     I  remember  Mr.  Rathbim  told  me  that  such 
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an  application  had  been  made  to  him  over  the  long- 
distance telephone. 

Q.  Did  he  tell  you  at  that  time  what  he  said — 
Did  he  tell  you  what  had  been  said  about  the  towing 
vessel  ? 

A.  Yes.  We  had  a  discussion  of  a  few  minutes' 
duration,  during  which  he  told  me  that  the  towing 
arrangements  would  be  the  same  for  the  trip  from 
Nehalem  Bay  to  Tillamook  Bay  as  had  prevailed 
during  the  trip  from  Coos  Bay  to  Nehalem  Bay, 
namely,  the  dredge  would  be  boarded  up  and  the 
towing  would  be  done  by  the  Umpqua  Chief. 

Q.  Did  you  know  about  Mr.  Rathbun's  survey 
of  the  dredge  after  that  time? 

A.     Did  I  what? 

Q.  Did  you  know  of  Mr.  Rathbun's  survey  of 
the  dredge  after  that  time?  A.     Oh,  yes. 

Q.  Did  anybody  ever  tell  you  that  the  towage 
from  Nehalem  Bay  to  Tillamook  Bay  would  be 
made  by  the  Faymar  or  the  Julia  D  or  some  other 
similar  vessel? 

A.  No.  The  only  information  I  had  on  how  the 
towing  would  be  done  was  the  original  conversa.tion 
I  had  with  [238]  Mr.  Rathbim,  in  which  he  reported 
this  telephone  conversation  with  Captain  Corgan 
and,  after  he  had  been  down  and  made  the  survey, 
his  written  report  stated  that  he  approved  the  tow 
being  made  by  the  Umpqua  Chief. 

Q.     Had  any  disclosure  been  made  to  you 

. ;  .  The  Court :     Is  that  the  report  in  evidence,  the 
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one  just  received?    Is  the  report  just  referred  to 

in  evidence? 

Mr.  Snow:     His  report  in  evidence? 

The  Court:     Yes. 

Mr.  Snow:  I  have  not  put  it  in  evidence.  I 
will  offer  it  in  evidence,  the  survey  made  by  Mr. 
Rathbun  of  the  Dredge  Wishram. 

Mr.  Winslow :     That  will  be  No.  42. 

Mr.  Snow:     Yes. 

The  Court:     Admitted. 

(Signed  copy  of  report  of  Emmett  Rathbun, 
Marine  Surveyor,  in  re  '^  Suction  Dredge  Wish- 
ram,"  thereupon  received  in  evidence  and 
marked  Defendant's  Exhibit  No.  42.) 

Q.  (By  Mr.  Snow) :  Had  disclosure  been  made 
to  you  that  the  Julia  D  or  the  Faymar  or  some 
similar  vessel  would  undertake  the  tow  of  the  Wish- 
ram  from  Nehalem  Bay  to  Tillamook  Bay,  would 
you  have  issued  the  endorsement  that  you  subse- 
quently issued,  or  what  would  have  been  your  po- 
sition ? 

A.  My  position  at  that  time  of  the  year — it  was 
late  in  [239]  the  season  for  outside  towing — would 
have  probably  been  to  tell  the  owners  or  their  rep- 
resentatives that  we  could  not  insure  the  risk  in 
the  tow  of  a  fishing  vessel,  unless  that  vessel  were 
approved  by  a  representative  of  the  Board  of 
Marine  Underwriters  in  San  Francisco,  or  a  coitb- 
spondent  of  the  Board  of  Marine  Underwriters. 
However,  I  might  not  have  gone  that  far  because 
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with  over  twenty  years'  experience  in  the  marine 
insurance  business  I  would  have  probably  known 
that  no  qualitied  surveyor  would  approve  a  fishing 
vessel  without  power,  towing  gear  on  it  for  outside 
work,  late  in  the  season,  if  at  all. 

Q,  Did  anybody  tell  you,  before  this  endorse- 
ment was  issued  by  you,  that  the  towage  would  be 
attempted  by  the  use  of  a  hawser  taken  from  the 
loft  of  the  Coast  Guard  boat  station? 

A.  No,  the  only  information  I  had  was  to  the 
effect  that  the  towage  would  be  done  by  the  Umpqua 
Chief,  and  I  knew  from  the  previous  trip  that  she 
had  her  own  towing  gear  which  was  furnished  for 
that  trip  and  would  undoubtedly  use  that  gear  on 
the  return  trip  to  Tillamook  Bay. 

Q.  If  disclosure  had  been  made  to  you  that  the 
towage  would  be  made  by  a  hawser  taken  from  the 
loft  of  the  Coast  Guard  boat  station  at  Garibaldi, 
what  would  have  been  your  position? 

A.  I  would  undoubtedly  have  insisted  upon  the 
Board  of  Marine  Underwriters'  survey  of  the  en- 
tire venture.  The  only  thing  that  we  had  to  check 
on,  so  far  as  I  knew  at  the  time  [240]  I  requested 
Mr.  Rathbun  to  go  down  and  make  the  survey,  was 
information  in  my  possession  that  the  tow  was  to 
be  made  by  the  Umpqua  Chief  and  the  only  thing 
that  had  to  be  checked  was  whether  or  not  the 
dredge  was  taking  any  water  and  whether  or  not 
she  was  boarded  up.  Mr.  Rathbun,  with  years  of 
small  vessel  experience,  was  perfectly  qualified  to 
pass  on  those  matters. 
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Q.  Wliat  is  the  reason  why  you  would  have  in- 
sisted on  a  Board  of  Marine  Underwriters  survey 
of  a  new  vessel  and  equipment  for  a  towage  such 
as  this? 

A.  The  main  reason  is  because,  in  arranging 
either  a  new  policy  or  new  conditions  to  a  policy 
previously  issued  with  the  San  Francisco  Under- 
writers, if  the  towing  vessel  or  the  article  or  equip- 
ment to  he  towed  is  something  that  has  not  pre- 
viously been  surveyed  and  approved  by  representa- 
tives of  the  Board  of  Marine  Underwriters,  they 
will  not  grant  the  coverage. 

Q.     Why  wouldn't  they  grant  the  coverage? 

A.  Because,  it  is  a  standard  requirement  of  the 
Underwriters  to  have  any  towing  vessel  and  piece 
of  equipment  and  equipment  to  be  towed  surveyed 
by  a  representative  of  the  Board  of  Marine  Under- 
writers. 

Q.  Would  it  make  any  difference,  the  fact  that 
the  tow  was  to  be  very  short,  only  five  to  eight 
miles,  over  a  bar  at  each  end?  [241] 

A.  As  long  as  there  is  any  outside  towing  in- 
volved, passing  over  a  bar  and  crossing  another, 
where  the  vessel  has  not  previoush^  been  approved 
by  the  Board  of  Marine  Underwriters  in  San  Fran- 
cisco, the  Board  of  Marine  Underwriters  in  San 
Francisco  always  require  a  survey  by  a  representa- 
tive of  the  Board  of  Marine  Underwriters  or  a  cor- 
respondent of  the  Board  of  Marine  Underwriters. 

Mr.  Snow:     That  is  all.  You  may  cross-examine. 
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Cross-Examination 

By  Mr.  Winslow: 

Q.  Mr.  Knapp,  you  say  the  first  information  you 
had  that  these  plaintiffs  were  not  the  owners  of  the 
dredge  was  information  given  to  you  by  Mr.  Snow. 

A.     I  said  I  believe  it  was  information  I  had. 

Q.     Whom  did  Mr.  Snow  tell  you  owned  if? 

A.  I  don't  know  that  I  can  answer — I  don't 
know  that  I  can  recall. 

Q.  Did  he  say  they  did  not  own  it  and  leave  it 
that  way  1 

A.  As  near  as  I  can  recall  the  conversation,  he 
said  that  that  dredge  originally  had  been  trans- 
ferred, so  far  as  he  could  ascertain  from  the  rec- 
ords, to  Captain  Corgan. 

Q.  You  took  it  from  that  Captain  Corgan  was 
the  owner  of  the  dredge,  did  you  ? 

A.     This  all  took  place  long  after  the  loss. 

Q.  I  know,  but  you  took  it  from  that  that  Cap- 
tain Corgan  [242]  was  the  owner  of  the  dredge? 

A.     I  assume  I  did. 

Q.  Did  Captain  Corgan  claim  to  be  the  owner  of 
it  when  the  insurance  policy  was  issued? 

A.     No,  he  did  not. 

Q.     How  is  that  ?  A.     He  did  not. 

Q.  You  knew  he  did  not  claim  to  be  the  owner  of 
it.  Did  you  ask  him — did  you  argue  the  thing  with 
Mr.  Snow  when  he  said  that,  or  just  let  it  go  at  that? 

A.  There  was  no  occasion  for  me  to  argue  with 
Mr.  Snow  about  it. 
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Q.  All  right.  Going  back  to  the  time  when  the 
policy  was  issued,  you  say  you  told  Mr.  Steinbach 
and  Mr.  Corgan  that  it  was  kind  of  peculiar  to  issue 
a  policy  of  this  nature  in  ladies  ^  names  ? 

A.  I  don't  know  as  I  used  the  word  '* peculiar." 
I  think  I  said  "somewhat  unusual." 

Q.     I  think  you  used  the  word  "peculiar"  before. 

A.  If  I  used  "peculiar,"  I  would  prefer  the 
word  "unusual." 

Q.  Did  Mr.  Steinbach  tell  you  they  were  buying 
the  dredge  in  the  names  of  the  ladies? 

A.     Mr.  Steinbach  told  me  that. 

Q.     Did  you  make  any  further  inquiry  about  if? 

A.  I  did  not.  In  the  insurance  business  we  make 
a  custom  [243]  of  accepting  information  of  that 
sort. 

Q.     I  didn't  get  part  of  that. 

A.  In  the  insurance  business  we  make  it  a  prac- 
tice to  accept  such  statements  at  their  face  value. 

Q.  You  say  in  these  negotiations  for  moving  the 
dredge  from  Nehalem  Bay  to  Tillamook  Bay  you  re- 
lied considerably  upon  Emmett  Rathbun's  report, 
did  you?  A.     Yes. 

Q.  To  permit  the  towing  or,  rather — strike  the 
"permit" — extend  the  insurance  to  cover  the  trip 
from  Nehalem  Bay  to  Tillamook  Bay? 

A.     Nehalem  to  Tillamook  ? 

Q.    Yes. 

A.     Yes.   I  at  least  saw  his  report  and  read  it. 

Q.     And  studied  it,  of  course,  did  you? 
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Q.  How  do  you  know  you  had  that  report  in 
your  files  before  the  accident  ? 

A.  Well,  because  I  would  not  have  issued  the  en- 
dorsement [246]  permitting-  the  trip  up  without  hav- 
ing a  survey  report  on  it. 

Q.  Let  us  take  that,  now.  When  did  you  issue 
the  endorsement*? 

A.  If  my  memory  serves  me  correctly,  it  was 
dated  October  24,  1945. 

Q.     What  did  you  do  with  it  when  you  issued  it? 

A.  I  apparently  dictated  a  letter  addressed  to 
Captain  J.  H.  Corgan  at  Garibaldi,  Oregon — on 
what  date  that  letter  was  dictated  I  can't  say,  but 
apparently  she  mailed  it  on  October  30th. 

Q.     The  letter  is  dated  October  30th,  too  ? 

A.  That  does  not  necessarily  mean  that  it  was 
dictated  on  October  30th.  Our  letters  are  always 
dated  the  date  on  which  they  are  typed. 

Q.  You  think  your  secretary  was  six  days  be- 
hind in  sending  out  these  riders? 

A.  Very  possible.  We  have  had  a  change  in  office 
help.  As  anyone  who  has  had  experience  in  oper- 
ating an  office  in  the  City  of  Portland  knows,  at  least 
during  the  years  1943,  1944,  1945  and  1946,  office 
help  was  quite  a  problem. 

Q.  You  w^ere  particularly  anxious  that  this  tow 
be  as  early  as  possible.  It  was  getting  late,  wasn't 
it  *?  A.     Getting  late,  certainly, 

Q.  Yet  you  held  the  rider  six  days  there  in  the 
office  after  it  was  prepared*?  [247] 

A.     It  apparently  was  not  mailed  out  for  six  days. 
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It  was  not  purposely  licld  in  tlie  office,  I  can  assure 

you  of  tliat. 

Q.  Why  did  you  wait  until  October  24  before  you 
issued  it?  A.     24th? 

Q.     24th. 

A.  I  assume  this  survey  report  of  Mr.  Rathbun's 
was  not  typed  until  October  24th.  That  would  be 
a  logical  explanation, 

Q.  I  think  his  testimony  was  that  he  made  the 
survey  on  October  17th. 

A.  That  does  not  mean  the  report  was  typed  on 
October  17th. 

Q.  You  were  in  a  hurry  to  get  this  tow  over 
with,  weren't  you? 

A.  The  tow  was  to  be  made  only  in  good  weather. 
We  had  already  agreed  to  insure  the  boat  after 
October  15th  deadline,  so  the  main  thing  was  not 
the  matter  of  hurry;  it  was  a  matter  of  getting  it 
done  in  good  weather. 

Q.  In  other  words,  you  do  not  think  they  needed 
a  rider  to  make  the  tow? 

A.  Not  after  we  told  them  we  would  insure  the 
vessel. 

Q.  Is  it  your  imderstanding  they  did  not  need 
this  rider  before  they  would  be  authorized  to  go 
ahead  with  the  tow  ?  Answer.  You  are  certahily  en- 
titled to  make  any  explanation  you  may  want  to 
'make,  but  I  thought  you  were  going  to  say  some- 
thing else.  [248] 

(Question  read.) 
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any  given  date,  without  looking  in  my  files.   I  don't 
know  whether  there  is  anything  in  the  files.    I  as- 
sume that  probably  is  the  correct  date. 

Q.  When  they  left  your  office  on  the  day  that 
they  did  come  in  there,  you  knew  all  about  the  loss 
of  the  Dredge  Wishram,  didn't  you? 

A.     Certainly. 

Q.  You  knew  that  it  had  been  towed  by  the 
Julia  D  ?  A.     Yes,  I  did. 

Q.  You  knew  the  ITmpqua  Chief  had  not  been 
used,  didn  't  you  ?  A.     Yes,  I  did. 

Q.  When  did  the  report  go  to  San  Francisco, 
the  report  that  she  was  a  total  loss? 

A.     The  report  that  she  was  a  total  loss? 

Q.     Yes. 

A.  Oh,  not  for  some  little  time  after  the  loss.  I 
do  not  believe  the  matter  was  reported  to  San  Fran- 
cisco mitil  after  Rathbun  had  rendered  his  report 
of  investigation  down  there.  I  am  not  certain  of 
that,  but  I  know  there  was  some  time  lag  from  the 
time  of  the  loss  until  it  was  reported  to  San  Fran- 
cisco. [251] 

Q.  I  think  the  report  of  Mr.  Rathbun  is  here  in 
evidence,  but  I  do  not  recall  the  date.  Do  you  re- 
call the  date?  A.     No,  I  don't. 

Mr.  Winslow :  My  associate  says  there  is  no  date 
on  it,  so  we  won't  go  into  that  any  more. 

The  Court :  When  do  we  hear  about  the  checks  ? 
What  about  it?  Why  were  they  cashed  afterwards? 

Q.  (By  Mr.  Winslow) :  Tell  us,  then,  why  was 
it  that  Plaintiffs'  Exhibit  No.   33,  the  check  for 
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$187.50,  was  cashed  by  your  office  on  November  8th, 
if  you  knew  all  about  the  Umpqua  Chief  did  not  do 
the  towage  ? 

A.  The  check,  I  believe,  was  received  in  my  of- 
fice on  October  31st,  was  passed  immediately  to  my 
bookkeeper  who  handled  all  the  bank  depositing 
by  rubber  stamp.  I  believe  you  will  find  the  rub- 
ber stamp  on  that.   Am  I  not  correct? 

Q.  Yes,  that  is  correct.  You  may  see  the  ex- 
hibit, if  you  want  to. 

The  Court:  What  was  the  premium  for  that 
tow? 

Q.  I  neglected  to  ask  you  about  a  line  in  your  re- 
been  $1,250,  as  I  recall  it. 

Q.  (By  Mr.  Winslow)  :  Advance  $187.50,  is 
that  it? 

A.  That  is  the  premium  in  the  event  there  is  no 
loss.  This  is  what  the  ])remium  would  have  been 
in  the  event  there  is  no  loss.  There  are  two  things 
involved.  Just  as  T  say,  this  [252]  is  the  method  that 
we  use  for  depositing  checks.  This  check  is  passed 
to  my  bookkeeper  on  October  31st  and  presumed 
to  have  been  taken  to  the  bank  on  that  day.  I  do 
not  make  a  practice  of  checking  the  cash  book  and 
cash  account  every  night.  I  presumed  this  check 
had  been  deposited  prior  to  the  loss. 

Q.  Did  you  ever  ask  her  why  she  waited  until 
November  8th  to  cash  that  check? 

A.  I  believe  I  asked  her  some  time  later  when 
the  matter  was  discovered. 
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Q.  She  is  available  here,  isn't  she?  She  is  here, 
is  she  not,  to  testify?  A.     Yes. 

The  Court:  Was  not  the  premium  from  Coos 
Bay  paid  in  advance  ? 

Mr.  Winslow:     Yes. 

The  Court:     Why  wasn't  this  paid  in  advance? 

Mr.  Winslow:  It  was.  It  was  paid  before  the 
tow. 

The  Court:  There  is  a  flat  premium  from  Coos 
Bay,  paid  in  advance. 

Mr.  Winslow:  Yes,  the  premium  paid  at  Coos 
Bay. 

A.  The  premium  from  Coos  Bay.  on  the  northern 
trips  was  paid,  the  full  $1,250. 

Q.  (By  Mr.  Winslow) :  Was  the — was  it  cus- 
tomary to  pay  the  full  premium  in  advance?  [253] 

A.  There  is  no  particular  custom  on  that.  Some- 
times the  full  premium  is  paid  and  sometimes  not. 

Q.  It  is  satisfactory  to  the  company  to  pay  it  like 
this  was  paid  ? 

A.  Well,  if  they  are  to  recover  on  the  policy, 
there  would  be  due  the  difference  between  $1,250 
and  the  amount  of  this  check. 

Q.  Yes,  but  all  the  requirements  of  the  insur- 
ance company  were  that  the  $187.50  was  to  be  paid 
on  this  particular  premium.   Wasn't  that  right? 

A.  I  don't  think  that  there  was  any  requirement 
discussed  as  to  the  payment  of  the  premium. 

Q.  In  other  words,  it  would  have  been  all  right 
if  they  had  towed  the  dredge  without  payment  of 
any  part  of  the  premium? 
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(Testimony  of  Addison  P.  Knapp.) 
A.     That  is  correct. 
Mr.  Winslow:     That  is  all. 
Mr.  Snow:     No  redirect  examination. 

(Witness  excused.)  [254] 

Mr.  Winslow:  Plaintiffs'  Exhibit  No.  37,  if  the 
Court  please,  is  a  statement  from  the  insurance  com- 
pany for  the  payment  of  the  premium  $187.50  under 
date  of  October  24th,  and  shows  the  full  amount  of 
the  premium  and  the  amoimt  to  be  paid. 

Mr.  Snow :  If  the  Court  please,  may  I  have  leave 
to  put  Mr.  Rathbun  back  on  the  stand  to  ask  him 
one  or  two  more  questions'? 

The  Court :     All  right. 

EMMETT  RATHBUN 

produced  as  a  witness  on  behalf  of  the  defendant 
Universal  Insurance  Company,  having  been  previ- 
ously duly  sworn,  was  recalled  and  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Snow : 


Q.     I  neglected  to  ask  vou  about  a  line  in  your  r 


p- 


port,  in  your  survey  of  the  Dredge  Wishram.  that 
the  Dredge  Wishram  was  owned  by  Captain  Cor- 
gan.   How  did  that  statement  come  about  ? 

A.  Only  that  Corgan  was  in  the  office  and  I  was 
dealing  with  him.  I  really  never  looked  at  the  pa- 
pers on  the  Wishram  to  see  w^ho  owned  it  at  all. 

Mr.  Snow:     That  is  all. 

(Witness  excused.)  [255] 
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WENDELL  WYATT 

was  thereupon  produced  as  a  witness  on  behalf  of 
defendant  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Snow : 

Q.  Mr.  Wyatt,  you  are  an  attorney-at-law,  are 
you  ?  A.     Yes. 

Q.  A  member  in  g'ood  standing  of  the  Oregon 
State  Bar?  A.     Yes. 

Q.    You  p)i'actice  in  Astoria?  A.    Yes. 

Q.     You  were  formerly  a  resident  of  Portland? 

A.    Yes. 

Q.  Did  I  employ  you,  in  the  early  part  of  1946, 
to  take  a  trip  down  the  Coast  to  make  some  inves- 
tigation of  the  loss  of  the  Dredge  Wishram? 

A.     Yes. 

Q.  In  the  course  of  that,  did  you  have  a  con- 
versation with  Mr.  Otto  Berg,  Jr.? 

A.     Yes,  sir,  I  did. 

Q.  Did  he  deliver  to  you  what  purports  to  be  a 
piece  of  the  hawser  which  parted  several  times  in 
towing  the  Wishram  ?  A.     Yes,  it  did. 

Q.     Have  you  got  that  with  j^ou? 

A.     I  do  have.  [256] 

Mr.  Snow:  There  was  a  defendant's  pre-trial 
exhibit  number  reserved  for  that.  I  offer  that  in  evi- 
dence. 

Mr.  Phillips:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial ;  it  has  not  been  properly  iden- 
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(Testimony  of  Wendell  Wyatt.) 

tified,  and  it  has  no  bearing  on  this  case  because 

the  testimony  is  that  was  not  the  haAA^ser  that  broke 

and,  if  that  was  not  the  one  that  broke,  it  did  not 

have  anything  to  do  with  the  dredge  going  onto  the 

rocks. 

The  Court:  I  suppose  there  are  ways  of  iden- 
tifying it. 

(Piece  of  hawser  thereupon  received  in  evi- 
dence and  marked  Defendant's  Exhibit  No.  20.) 

Q.  (By  Mr.  Snow)  :  You  have  another  piece  of 
hawser.  What  does  that  purport  to  be  % 

A.  It  purports  to  be  a  piece  of  the  hawser  that 
was  used  in  the  towage  when  the  Tug  Umpqua 
Chief  towed  the  Dredge  Wishram  from  Coos  Bay  to 
Nehalem  Bay. 

Q.     Where  did  you  get  that  piece? 

A.  I  got  this  piece  from  Lloyd  Knapp  in  Coos 
Bay  in  February,  1946. 

Mr.  Snow:  I  want  to  offer  that  in  evidence,  but 
I  will  ask  you  another  question.  There  might  rea- 
sonably be  an  objection  to  this  question  on  the  part 
of  counsel. 

Q.  Did  you  consult  Mr.  Lloyd  Knapp  on  that 
trip?  A.     Yes,  sir.  [257] 

Q.  What,  if  anything,  did  Mr.  Knapp  tell  you 
about  the  arrangement  or  attempted  arrangement 
with  Mr.  Corgan  about  the  towage  of  the  Dredge 
from  Nehalem  Bay  to  Tillamook? 

Mr.  Winslow:  I  think  that  is  going  a  little  too 
far,  your  Honor.    I  think  that  is  pure  hearsay. 

Mr.  Snow:    Your  Honor,  this  would  be  hearsay 


218  Universal  Insurance  Go.  vs. 

(Testimony  of  Wendell  Wyatt.) 

testimony.  After  all,  it  was  shown  by  the  testimony 

that  Mr.  Lloyd  Knapp  died. 

The  Court:  Is  there  anything  very  vital?  Does 
the  statute  authorize  this  ? 

Mr.  Phillips:     No. 

Mr.  Snow:  This  is  no  solemn  declaration  in  ap- 
prehension of  death. 

The  Court:     Objection  sustained. 

Mr.  Snow:     That  is  all. 

(Witness  excused.)   [258] 

OTTO  BERG,  JR. 
having  been  previously  duly  sworn,  was  recalled  as 
a  witness  on  behalf  of  defendant  and  further  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Snow : 

Q.  Referring  to  Exhibit  No.  20,  that  piece  of 
hawser  which  was  brought  in  by  Mr.  Wyatt,  is  that 
the  hawser  that  you  started  the  towage  with"?  Is 
that, a  piece  of  it? 

A.     That  is  a  piece  of  it. 

Q.     You  gave  it  to  Mr.  Wyatt,  did  you? 

A.     Yes. 

Mr.  Snow:  That  is  all.  I  offer  in  evidence  Pre- 
Trial  Exhibit  No.  20. 

Mr.  Phillips :  Object  to  that  on  the  ground  it  has 
no  bearing  on  the  case  at  all,  in  any  way,  shape  or 
form. ;  :  ■ 

The  Court:     Admitted,  subject  to  the  objection. 

V  '  1  •  (Exhibit  heretofore  received  in  evidence.) 
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DEFENDANT'S  EXHIBIT  No.  7(3) 
No.  89347 

Assumed  Business  Name  Certificate 

Hugh  Coi'gan,  J.  H.  Corgan  to  Coast  Dredging  & 
Construction,  Ltd.  Assumed  Business  Name 
Certificate. 

Know  all  men  by  these  presents,  that  the  real 
and  true  names  and  postoffice  addresses  of  the  per- 
sons conducting,  having  an  interest  in,  or  intend- 
ing to  conduct  the  business  of  Coast  Dredging  & 
Construction,  Ltd.  An  estate  in  Joint  Tenancy 
under  the  name  or  style  of  Coast  Dredging  & 
Construction,  Ltd.,  at  Tillamook,  County  of  Tilla- 
mook, State  of  Oregon,  are  the  following,  to-wit: 

Hugh  Corgan,  Postoffice  address,  Tillamook, 
Oregon;  J.  H.  Corgan,  Postoffice  address,  Tilla- 
mook, Oregon. 

Witness  our  hands  and  seal  this  23rd  day  of 
July,  1945. 

[Seal]  H.  CORGAN, 

[Seal]  J.  H.  CORGAN. 

Seals  not  scrolled. 

Executed  in  the  presence  of  J.  G.  VolLmer. 
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testimony.  After  all,  it  was  shown  by  the  testimony 

that  Mr.  Lloyd  Knapp  died. 

The  Court:  Is  there  anything  very  vital?  Does 
the  statute  authorize  this  ? 

Mr.  Phillips:     No. 

Mr.  Snow:  This  is  no  solemn  declaration  in  ap- 
prehension of  death. 

The  Court:     Objection  sustained. 

Mr.  Snow:     That  is  all. 

(Witness  excused.)   [258] 

OTTO  BERG,  JR. 
having  been  previously  duly  sw^orn,  was  recalled  as 
a  witness  on  behalf  of  defendant  and  further  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Snow : 

Q.  Referring  to  Exhibit  No.  20,  that  piece  of 
ha\vser  which  was  brought  in  by  Mr.  Wyatt,  is  that 
thie  hawser  that  you  started  the  towage  with?  Is 
that, a  piece  of  it? 

A.     That  is  a  piece  of  it. 

Q.     You  gave  it  to  Mr.  Wyatt,  did  you? 

A.     Yes. 

Mr.  Snow:  That  is  all.  I  offer  in  evidence  Pre- 
Trial  Exhibit  No.  20. 

Mr.  Phillips :  Object  to  that  on  the  ground  it  has 
no  bearing  on  the  case  at  all,  in  any  way,  shape  or 
form.     •  ■ 

The  Court:     Admitted,  subject  to  the  objection. 

■.!.'!    (Exhibit  heretofore  received  in  evidence.) 
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DEFENDANT'S  EXHIBIT  No.  7(3) 
No.  89347 

Assumed  Business  Name  Certificate 

Hugh  Corgan,  J.  H.  Corgan  to  Coast  Dredging  & 
Construction,  Ltd.  Assumed  Business  Name 
Certificate. 

Know  all  men  by  these  presents,  that  the  real 
and  true  names  and  postoffice  addresses  of  the.  per- 
sons conducting,  having  an  interest  in,  or  intend- 
ing to  conduct  the  business  of  Coast  Dredging  & 
Construction,  Ltd.  An  estate  in  Joint  Tenancy 
under  the  name  or  style  of  Coast  Dredging  & 
Construction,  Ltd.,  at  Tillamook,  County  of  Tilla- 
mook, State  of  Oregon,  are  the  following,  to-wit: 

Hugh  Corgan,  Postoffice  address,  Tillamook, 
Oregon;  J.  H.  Corgan,  Postoffice  address,  Tilla- 
mook, Oregon. 

Witness  our  hands  and  seal  this  23rd  day  of 
July,  1945. 

[Seal]  H.  CORGAN, 

[Seal]  J.  H.  CORGAN. 

Seals  not  scrolled. 

Executed  in  the  presence  of  J.  G.  Vollmer. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

Be  It  Remembered,  that  on  this  23rd  day  of  July, 
1945  before  me,  the  undersigned,  a  Notary  Public 
in  and  for  said  County  and  State,  personally  ap- 
peared the  within  named  Hugh  Corgan  and  J.  H. 
Corgan  who  are  known  to  me  to  be  the  identical 
persons  described  in  and  who  executed  the  within 
instrument,  and  acknowledged  to  me  that  they 
executed  the  same  freely  and  voluntarily. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  Notorial  seal  the  day  and  year  last 
written. 

FRED  F.  SEXTON, 
Notary  Public  for 
State  of  Oregon. 
My  commission  expires  1/15/49. 

Piled  for  record  on  the  28th  day  of  July  A.  D. 
1945  at,  8:40  o'clock  a.m. 

ESTHER  LOCKE, 
County  Clerk. 

By  VELEDE  ABRAMS, 
Deputy. 

Recorded  in  Assuming  Business  Record  2,  Page 
427-8. 
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State  of  Oregon, 
Coimt}^  of  Tillamook — ss. 

I,  Esther  Locke,  County  Clerk  and  ex  officio 
Clerk  of  the  County  Court  of  the  County  and  State 
aforesaid,  do  hereby  certify  that  the  foregoing  copy 
of  Assumed  Business  Name  Certificate:  Hugh  Cor- 
gan  J.  H.  Corgan  to  Coast  Dredging  &  Construction, 
Ltd.,  has  been  by  me  compared  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom  and  of 
the  whole  of  such  original  as  the  same  appears  of 
record  at  my  office  and  in  my  custody. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  1st  day 
of  June,  1946. 

[Seal]        /s/  ESTHER  LOCKE, 
Clerk. 
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DEFENDANT'S  EXHIBIT  No.  13 

Tillamook,  Oregon,  May  31,  1945. 

J.  H.  Corgan 
Portland,  Oregon 

Dear  Hugh: 

Enclosed  is  draft  for  one  thousand  dollars.  In 
line  with  what  was  talked  yesterday  it  is  our  under- 
standing that  we  will  form  a  corporation  with  you, 
Dave,  and  I  each  holding  one  third  of  the  stock. 
Your  son,  Jimmie,  will  be  given  a  share  of  stock  by 
each  of  us  although  in  order  to  make  it  come  out 
right  he  should  have  four  shares  which  would  leave 
32  shares  to  each  one  of  us. 

Dave  is  going  to  Wheeler  and  Nehalem  this  after- 
noon. Lewis  was  in  the  shop  this  morning.  He 
didn't  remember  you  but  it  was  his  son  that  went 
to  school  with  Jimmie  is  the  one  that  turned  up 
missing  when  the  cruiser  Houston  was  sunk  by  the 
Japs. 

Lewis  is  right  up  against  it  for  dredging  now. 
At  low  tide  he  can't  get  his  logs  in.  We  have  been 
wondering  if  it  might  be  wise  to  tow  the  dredge 
right  in  to  our  shop  where  she  can  be  fitted  with  the 
cutter  and  tried  out  and  then  used  here  at  Wheeler 
for  a  short  period  before  taking  her  to  Toledo.  That 
is  why  Dave  is  going  to  Nehalem  tliis  afternoon  to 
see  if  enough  work  could  be  lined  up  there  to  take 
several  months. 

Think  it  over.  I  know  the  first  cost  of  towing 
clear  to  Tillamook  would  be  higher  than  taking  her 
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to  Toledo  but  on  the  other  hand  if  she  was  given  a 
work  out  here  it  might  saved  us  a  lot  rather  than 
have  to  run  back  and  forth  between  here  to  Toledo. 

Very  truly  yours 

J.  L.  STEINBACH. 


DEFENDANT'S  EXHIBIT  No.  14 

*'The  Steinbach  Iron  Works" 

Certificate  of  Assumed  Business  Name.  No.  34913 
Know  All  Men  By  These  Presents:  That  J.  L. 
Steinbach  and  D.  E.  Steinbach  are  engaged  in  busi- 
ness in  the  city  of  Tillamook,  in  the  County  of 
Tillamook  and  State  of  Oregon,  under  the  assumed 
business  name  ''The  Steinbach  Iron  Works,". 

That  the  true  and  real  names  and  Postoffice 
adressesses  of  the  only  persons  conducting,  or  hav- 
ing an  interest  in  the  said,  "The  Steinbach  Iron 
Works,  are  as  follows:  J.  L.  Steinbach,  whose 
Postoffice  address  is  Tillamook,  Oregon,  and  D.  E. 
Steinbach,  whose  Postoffice  is  Tillamook,  Oregon, 

,    "".   '  J.  L.  STEINBACH 

D.  E.  STEINBACH 

State  of  Oregon, 
County  of  Tillamook — ss. 

On  this  15th  day  of  November,  A.D.,  1920,  per- 
sonally came  before  a  Notary  Public  in  and  for  said 
County  and  State,  the  within  named  J.  L.  Steinbach 
and  D.  E.  Steinbach,  to  me  personally  known  to  be 
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the  identical  persons  described  in  and  who  executed 
tlie  within  instrument,  and  acknowledged  to  me  that 
they  executed  the  same  freely  and  voluntarily  for 
tlie  uses  and  purposes  therein  named. 

Witness  my  hand  and  Notorial  seal  this  15th  day 
of  November,  1920. 

C.  W.  BARRICK, 

Notary  Public  for  Oregon. 
My  commission  expires  Nov.,  14th,  1923. 

Filed  for  record  November  16,  1920  A.D.  at 
1:15  P.M. 

[Seal]  HOMER  MASON, 

County  Clerk. 

By  BERNICE  E.  RIPLEY, 

Deputy. 

State  of  Oregon, 

County  of  Tillamook — ss. 

I,  Esther  Locke,  County  Clerk  and  exofficio  Clerk 
of  the  County  Court  of  the  County  and  State  afore- 
said, do  hereby  certify  that  the  foregoing  copy  of 
Certificate  of  Assumed  Business  Name  from  J.  L. 
Steinbach,  D.  E.  Steinbach  to  "The  Steinbach  Iron 
Works"  has  been  by  me  compared  with  the  orig- 
inal, and  that  it  is  a  correct  transcript  therefrom 
and  of  the  whole  of  such  original,  as  the  name 
appears  of  record  at  my  office  and  in  my  custody. 

In   Witness  Whereof,   I  have  hereunto   set  my 
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hand  and  affixed  the  seal  of  said  Court  this  21st  day 
of  June,  1946. 

[Seal]  ESTHER  LOCKE, 

Clerk. 

By  /s/  IRENE  PARTRIDGE, 
Deputy. 


PLAINTIFFS'  EXHIBIT  No.  21 

[Letterhead,  War  Department,  Office  of  the 
District  Engineer] 

25  May  1945. 
Captain  Hugh  Corgan, 
2944  N.  E.  68th  Street, 
Portland,  Oregon. 

Dear  Sir : 

Your  offer  of  $5,500.00  for  the  Dredge  '' Wish- 
ram"  and  equipment,  as  is,  where  is,  Kruse  &  Banks 
Shipyard,  North  Bend,  Oregon,  is  hereby  accepted. 

Upon  receipt  of  your  certified  check  for  the  above 
amount,,  made  payable  to  the  Treasurer  of  the 
United  States,  you  will  receive  a  letter  authorizing 
delivery  of  the  plant  to  you. 

For  the  District  Engineer : 

/s/  HORACE  H.  PERSON, 

Captain,  Corps  of  Engineers,  . 
Executive  Officer. 
cc :  •  Resident  Engineer, 
U.  S.  Engineer  Office, 
Empire,  Oregon. 
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PLAINTIFFS'  EXHIBIT  No.  22 

[Letterhead,  War  Department,  Office  of  the 
District  Engineer] 

6  June  1945. 

Captain  Hugh  Corgan, 
2944  N.  E.  68th  Street, 
Portland,  Oregon. 

Dear  Sir: 

Receipt  is  acknowledged  of  your  certified  checks 
for  $1,000  and  $4,500,  full  payment  for  the  Dredge 
"Wishram"  and  equipment  at  the  Kruse  &  Banks 
Shipyard,  North  Bend,  Oregon. 

Upon  presentation  of  a  copy  of  this  letter  to  the 
Resident  Engineer,  U.  S.  Engineer  Office,  Empire, 
Oregon,  he  will  deliver  to  you  or  your  authorized 
representative,  the  propert}^  comprising  the  sale. 

Very  truly  yours, 

/s/  HORACE  H.  PERSON, 

Captain,  Corps  of  Engineers, 
Executive  Officer. 
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PLAINTIFF'S   EXHIBIT   No.   25 
[Letterhead  Addison  P.   Knapp   Co.] 

October  17,  1945 

Captain  Hugh  Corrigan 
General  Delivery 
Roekaway,  Oregon 

Dear  Captain: 

Emmett  Rathbun  has  requested  me  to  give  you 
a  quotation  for  extending  the  hull  insurance  policy 
covering  the  dredge  '^Wishram"  while  moving  from 
Nehalem  Bay  to  Tillamook  Bay. 

Generally  speaking  the  marine  underwriters  will 
not  cover  outside  trips  of  this  nature  after  October 
15.  However,  in  view  of  the  sort  run  I  will  take 
the  responsibility  of  granting  the  coverage  at  10 
per  cent,  to  return  8%  per  cent  upon  safe  arrival; 
if  you  will  pick  the  weather  and  only  make  the  trip 
when  conditions  are  entirely  safe. 

It  would  of  course,  be  necessary  for  us  to  have 
the  dredge  surveyed  before  she  leaves  Nehalem  Bay 
so  if  you  wish  the  protection,  kindly  advise  in 
advance  so  that  necessary  arrangements  can  be 
made  with  a  qualified  surveyor. 

Yours  very  truly, 

/s/  ADDISON  P.  KNAPP. 
APK:td 
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PLAINTIFFS'  EXHIBIT  No.  26-A 

[Envelope] :  From  Addison  P.  Knapp  Co.,  Gen- 
eral Insurance,  Suite  620  Henry  Building,  Portland 
4,  Oregon,  to  Captain  J.  H.  Corgan,  General  De- 
livery, Garibaldi,  Oregon. 

[Postmarked]:  Portland,  Oreg.,  Oct.  30,  6:30 
p.m.  1945. 

This  letter  delivered  to  D.  E.  Steinbach  on  Nov. 
7,  1945,  9:00  a.m.,  at  General  Deliver3^  Sanford  S. 
Partridge,  P.  M. 


PLAINTIFFS'  EXHIBIT  No.  26-B 
[Letterhead  Addison  P.  Knapp  Co.] 

October  30,  1945 

Captain  J.  H.  Corgan 
General  Delivery 
Garibaldi,  Oregon 

Dear  Capt.  Corgan: 

In  accordance  with  your  recent  instructions,  we 
are  sending  you  herewith  endorsement  applying  to 
Universal  Policy  PC  50295  extending  it  to  cover 
one  trip  of  the  Dredge  "Wishram"  while  being 
towed  from  Nehalem  Bay  to  Tillamook  by  the  tug 
"Umpqua  Chief*. 

Surveyor  Rathbun  has  approved  this  tow  only 
if  made  during  cahn  weather.    Under  the  circum- 
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stances,  I  trust  you  will  be  veiy  careful  in  picking 
the  weather  for  the  trip. 
Yours  very  truly, 

/s/  ADDISON  P.  KNAPP. 
APKrtd 
End. 


PLAINTIFFS'  EXHIBIT  No.  26-C 

Endorsement 

Suction  Dredge  "Wishram'' 

For  and  in  consideration  of  an  additional  pre- 
mium of  $1250  the  within  policy  is  hereby  extended 
to  cover  one  trip  from  Nehalem  Bay  to  Tillamook 
Bay  in  tow  of  the  tug  "Umpqua  Chief".  In  event 
of  safe  arrival  of  the  insured  dredge  at  Tillamook 
Bay  and  no  claim  resulting  from  damage  sustained 
during  voyage  insured  by  this  endorsement  the 
Assureds  shall  be  entitled  to  a  return  of  $1062.50 
from  the  Underwriters. 

After  arrival  at  Tillamook  Bay  insured  dredge 
shall  be  warranted  confined  to  the  waters  of  Tilla- 
mook Bay  and  its  tributaries. 
;  All  other  terms  and  conditions  of  this  policy  re- 
maining unchanged. 

''•       This  slip  is  attached  to  and  forms  part  of 
Policy  No.  PC  50295  of  the  Universal  Insur- 
ance Company  issued  to  Frances  M.  and  Caro- 
'■'■'•  'lyne- S.  Steinbach.    Dated  at  October  24,  1945. 

ADDISON  P.  KNAPP  CO., 
/s/  ADDISON  P.  KNAPP. 
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PLAINTIFFS'  EXHIBIT  No.  27-A 

[Envelope] :  From  Addison  P.  Knapp  Co.,  Gen- 
eral Insurance,  Suite  620  Henry  Building,  Portland 
4,  Oreg'on,  to  Mrs.  Frances  M.  Steinbach,  Mrs.  Car- 
olyn S.  Steinl)ach,  Steinbach  Blacksmith  &  Machine 
Shop,  Tillamook,  Oregon. 

[Postmarked]:  Portland,  Oreg.,  Nov.  30,  f^MO 
p.m.,  1945. 

This  envelope  contain  check  No.  6267  from  Addi- 
son P.  Knapp  Co.  together  with  letter  date  Nov.  30, 
1945. 

/s/  D.  E.  STEINBACH. 


PLAINTIFFS'  EXHIBIT  No.  27-B 

[Letterhead  Addison  P.  Knapp  Co.] 

November  30,  1945 

Mrs.  Frances  M.  Steinbach, 
Mrs.  Carolyn  S.  Steinbach, 
Steinbach  Blacksmith  &  Machine  Shop, 
Tillamook,  Oregon. 

Dear  Mesdames: 

We  are  sending  you,  herewith,  our  check  No. 
6267  payable  to  your  order  in  amount  of  $187.50. 
This  is  refund  of  remittance  forwarded  to  our  office 
by  James  H.  Corgan  imder  date  of  October  30,  1945. 

The  Universal  Insurance  Company  has  refused 
to  accept  this  remittance  as  applying  to  any  portion 
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of  the  additional  premium  of  $1,250  set  forth  in 
endorsement  to  its  Policy  No.  PC  50295,  dated 
October  24,  1945.  The  company's  reason  for  being 
unwilling  to  accept  the  remittance  is  based  on  the 
fact  that  the  Suction  Dredge  "Wishram"  was  not 
towed  from  Nehalem  Bay  to  Tillamook  Bay  by  the 
tug  ''Umpqua  Chief"  as  called  for  by  the  endorse- 
ment. 

We  recently  submitted  certain  facts  concerning 
the  loss  of  the  dredge  on  November  1,  1945  to  the 
San  Francisco  office  of  the  insurance  company,  and 
have  just  been  instructed  by  that  office  to  inform 
you  that  inasmuch  as  the  policy  conditions  were 
not  complied  with,  they  find  it  necessary  to  deny 
all  liability  for  the  loss  under  Universal  Policy  No. 
PC  50295. 

We  greatly  regret  that  the  insurance  company 
finds  it  necessary  to  deny  liability  in  this  case. 

Very  truly  yours, 

ADDISON  P.  KNAPP  CO. 
By  /s/  ADDISON  P.  KNAPP. 

APKrpks 
End. 
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PLAINTIFFS'  EXHIBIT  No.  28 
Corbettxxxx 

December  13,  1945. 

Addison  P.  Knapp  Co., 
General  Insurance, 
620  Heniy  Building, 
Portland,  4,  Oregon. 

Dear  Sirs: 

Enclosed  herewith  please  find  your  check  No. 
6267,  dated  November  30,  1945,  payable  to  Frances 
M.  Steinbach  and  Carolyne  S.  Steinbach,  in  the 
sum  of  $187.50,  which  I  am  returning  to  you. 

The  amount  represented  by  said  check,  to-wit: 
$187.50,  represents  premium  paid  for  Universal 
Policy-PC  50295,  together  with  endorsement  to 
cover  the  Dredge  "Wishram." 

The  insured  under  said  policy  insist  that  they  be 
paid  for  the  loss  of  the  "Wishram^'  in  accordance 
with  the  coverage  as  provided  by  your  policy  of 
insurance  issued  to  the  insured,  and  for  which  the 
premiums  were  duly  paid. 

Yours  very  truly, 

Enc. 
FJX,:lj 
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PLAINTIFFS'  EXHIBIT  No.  29 

[Letterhead  MacCormac  Snow] 

December  27,  1945 
Hon.  Franlv  J.  Lonergan 
Corbett  Bnilding 
Portland  4,  Oregon 

Dredge  Wislirani 

Dear  Judge  Lonergan: 

This  will  refer  to  our  telephone  conversation  and 
ray  promise  to  write  you  on  behalf  of  Universal 
Insurance  Company  in  answer  to  your  letter  of 
December  13,  1945,  addressed  to  Addison  P.  Knapp 
Co. 

The  latter  company,  as  agent  of  the  insurance 
company,  sent  their  check  for  $187.50  to  your  client 
for  the  reason  that  Universal  Policy  PC  50295  did 
not  cover  the  Wishram  in  respect  to  the  damage 
which  this  dredge  suffered,  and  therefore  no  part 
of  this  premium  was  payable.  Since  your  client 
paid  the  Knapp  Co.  $187.50  on  account  of  this  pre- 
mium, Mr.  Knapp  returned  this  money  in  the  form 
of  the  above  check.  Upon  return  of  the  check  with 
your  letter  of  December  13,  Mr.  Knapp  handed  the 
check  to  me  and  I  now  have  it. 

Since  we  cannot  be  sending  this  check  back  and 
forth,  I  suggest  that  it  rest  either  in  your  files  or 
mine  upon  a  stipulation  that  such  disposition  of 
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the  check  shall  prejudice  neither  your  clients  in 
the  prosecution  of  an}'-  claim  they  see  fit  to  make 
against  the  insurance  company,  nor  the  insui'ance 
company  in  the  defense  of  any  such  claim,  and  that 
all  parties  waive  tender  by  check  rather  than  by 
United  States  money. 

I   await   your   advice    concerning   the    proposed 
stipulation. 

Yours  very  truly, 

/s/  MacCOEMAC  SNOW. 

MS/ml 


/^J^ 


96ioi,XlLLA>10CiKeiMJ^CH     96ioi 

ThE  First  J^tiqtjaicB^nk  of  Portland 


P^  TO  THE 
ORDER  OF 


^<UJ^     ^^^. 


\^4^l^^^O.. 


(^4u^^z:/^^^{U^ 


^  ^^r      -O^Yf   '  ^  -< -Tf,.^^^ 


1176'J 


U 


•  ->-.   T'LL'AMDOK   5RANGH  Q/,    ,^,' 
•'      ..LLp'v'OOK.  OREGQy  "^    ^-^-  I 


1 


?39 


^•^ 


;••    .•    •  •   . 

•  •8^ioij»  •'nLLyL\lQ©K Branch   96  loi 

Tltf  First;<ationa^«Bank  of  Portland 

•         ••       0       ^*     *  a t  *\»  f*  *  ^      y y/    <^ ■ 

TlLLAllipt)4»€)RSGON_?_         ^ 

.r.  •  .  •••  "a 


arTOTHE 

ORDER  OF 


19-^      Nn 


4  /^^O-^ 


.2?^ 


LLAR8 


fe^<^^irk::r- 


H <^  <ii»^ti"i»..^ 


■/AQ 


Coast  Dred^g  S^'f^onstfugtion  Ltd. 

*  Tillamcfcll,  Oregsn    •       • 
•         •     •      ••• 


No^ 


A3_ 


ORDER  OF     (SL^^fau^^   /< 

To  "ftLLAMOOK  Branch 

ThE  Rrst  National  Bank  of  Portland 

96-101     Tillamook,  Oregon '— ^6-101       ) 


Frances  M.  Steinhach,  etc.  241 

PLAINTIFFS'  EXHIBIT  No.  34-A 

[Envelope] :  To  Jimmy  Corregon,  Rockaway, 
Ore. 

[Postmarked] :  Bay  City,  Oreg.,  Oct.  19,  12  m., 
1945. 

PLAINTIFFS'  EXHIBIT  No.  34-B 

Garibaldi,  Ore. 

Jimmy  Corregon 
Rockaway,  Ore. 

Dear  Sir: 

Sorry  I  didn't  get  to  see  you  yesterday  but  it 
was  too  late  when  we  returned  from  Astoria. 

About  that  tow  job,  perhaps  you'd  better  scout 
around  for  another  boat.  I  talked  with  several 
around  here  and  learned  that  they  charge  $75  for 
just  towing  one  of  those  rafts  from  Tillamook  to 
Oaribaldi — no  bars  to  cross.  Cui*t  Sause  said  he 
would  ask  $300.  I  thot  that  a  little  high.  But  with 
4  bar  crossings  this  time  of  year  I  feel  $100  too 
little  for  the  risk— I'd  say  $200. 

I  have  to  go  to  Depoe  Bay  but  will  be  back  Mon- 
day. If  you  haven't  foimd  other  means  by  then 
maybe  we  can  work  something  out. 

Yours — 

/s/  REA  DAVENPORT. 
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PLAINTIFFS'  EXHIBIT  No.  37 

[Statement  Addison  P.  Knapp  Co.] 

October  a/c  1945 

Frances  M.  &  Carolyne  S.  Steinbach 
c/o  Captain  J.  H.  Corgan 
General  Delivery 
Garibaldi,  Oregon 

October  24tli— Universal  Policy  PC  50295— Dredge 
"Wisbram" 

Additional  Nelialem  to  Tillamook $1250.00 

To  be  returned  safe  arrival,  no  claim..  $1062.50 


Premium  in  event  no  claim $  187.50 


PLAINTIFFS'  EXHIBIT  No.  39 

[Letterhead  Emmett  Ratbbun] 

Report  of  the  investigation  of  the  total  loss  of 
the  Dredge  "Wishram"  at  the  entrance  of  Tilla- 
mook Bay  on  November  1,  1945. 

The  Dredge  "Wishram"  was  in  tow  of  the  G.F.B. 
"Julia  D"  at  the  time  of  the  accident.  The  tow 
had  left  Nehalem  Bay  November  1,  1945  and  was 
proceeding  to  Garibaldi,  Oregon  in  Tillamook  Bay. 
The  Dredge  "Wishram"  was  wrecked  approxi- 
mately 100  feet  inside  the  Jetty  at  Tillamook  Bay 
and  became  a  total  loss.  The  dredge  was  washed 
up  onto  the  Jetty  and  salvage  operations  were  im- 
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l^ossible.  The  sea  completed  tlie  destruction  of  the 
dredge. 

The  investigation  as  to  the  events  pi'ior  to  the 
accident  were  secured  from  Cliief  Paris  of  the 
U.  S.  Coast  Gruard,  Tillamook  Bay  Station,  Otto 
Beig  owner  and  operator  of  the  "Jidia  D^'  the 
towing  vessel,  Captain  Corigan  and  his  son  Jim 
Corigan,  operators  of  the  dredge. 

From  Chief  Paris  of  the  U.  S.  Coast  Guard,  Til- 
lamook Bay  Station,  the  following  chronological 
report  of  the  events  leading  up  to  the  loss  of  the 
dredge  was  secured: 

At  8:30  a.m.  November  1,  1945  Captain  Corigan 
called  the  U.S.  Coast  Guard  Station,  Tillamook 
Bay  and  advised  them  that  the  gas  fishing  vessel 
"Julia  D"  would  imdertake  the  towing  of  the 
dredge  "Wishram"  from  Nehalem  Bay,  Oregon  to 
Tillamook  Bay,  Oregon,  a  tow  of  approximately  11 
miles  that  morning  and  requested  that  the  Coast 
Guard  disj^atch  one  of  their  boats  to  stand-])y  the 
tow  from  Nehalem  Bay  to  Tillamook  Bay.  The 
Coast  Guard  boat  arrived  at  the  entrance  oT  Ne- 
halem Bay  at  9:45  a.m.  The  tow  crossed  out  over 
the  Nehalem  Bay  bar  at  9:45  a.m. 

Weather — Bar  smooth — ^wind  2  miles  velocity 
South — ^liigh  water  at  11:30  a.m.  tide  ebbing.  No 
storm  warnings.  There  were  storm  warnings  hoisted 
from  the  Columbia  River  North  after  1:30  ]).m. 

Tow  arrived  at  Tillamook  bar  readj^  for  the  cross- 
ing at  1 :00  p.m.  Tide  ebbing.  Wind  velocity  2  miles 
South.    Sea  strong.    At  1 :25  p.m.  tow  rope  broke. 
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Tow  on  the  bar.  Dredge  drifted  north  towards 
Jetty.  Coast  Guard  assisted  in  recovering  the 
dredge  and  the  tow  line  was  again  secured  to  the 
tow. 

2:04  p.m. — Tow  again  started  across  the  bar. 
Wind  velocity  had  increased  11  to  16  mile  velocity, 
sea  strong,  tide  ebbing.  Tow  rope  broke.  Dredge 
drifted  North  towards  North  Jetty.  Coast  Guard 
assisted  in  recovering  dredge.  The  tovr  line  again 
secured  to  the  dredge. 

2:39  p.m. — Tow  started  across  bar.  11-16  wind 
velocity  from  South.  Sea  strong — tide  ebbing.  Tow 
rope  broke.  Coast  Guard  assisted  in  securing  dredge. 
Otto  Berg,  Captain  of  the  towing  vessel  refused  to 
continue  with  the  present  tow  line.  He  asked  the 
Coast  Guard  to  secure  another  line.  Tow  laid  to  in 
the  wind. 

4:00  p.m. — Coast  Guard  returned  to  Tillamook 
Bay  Station  and  secured  a  tow  line — 4"  rope  line 
approximately  600  feet  long.  Returned  to  the  tow 
at  5:00  p.m.  Tide  at  5:00  p.m.  low  water  slack, 
sea  strong,  wind  velocity  11-16  miles. 

5:30  p.m. — Coast  Guard  put  man  from  the  tow- 
ing vessel  on  to  Dredge.  This  man  secured  the  tow- 
ing line.  Chief  Paris  was  now  in  command  of  the 
Coast  Guard  vessel.  During  the  wait,  the  tow  had 
drifted  North  aj^iDroximately  one  mile  near  Twin 
Rocks,  Oregon.  The  Captain  of  the  towing  vessel 
was  waiting  for  the  tide  to  flood. 

5:45  p.m. — Raining,  dark,  wind  velocity  11-16 
miles,  sea  strong,  tide  flooding.    Captain  of  towing 
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vessel  could  not  see  can  buoy  off  Tillamook  en- 
trance, asked  Coast  Guard  to  find  the  can  buoy  and 
guide  him  to  it.  The  towing  vessel  had  to  pull 
against  the  wind  and  heavy  north  sea.  Coast  Guard 
came  back  and  forth  from  tow  to  can  buoy  at  the 
entrance  of  Tillamook  Bay  bar. 

6:00  p.m. — Tow  arrived  at  can  buoy  and  made 
ready  to  come  in.  Tide  flooding,  dark,  raining,  11-16 
miles  wind  velocity.  South  bar  strong.  Coast  Guard 
went  ahead  of  tow.   6 :00  p.m.  crossing. 

6:30  p.m. — "Julia  D"  inside  entrance  to  the  bar. 
Dredge  "Wishram"  trailing  behind  approximately 
600  feet.  Dredge  "Wishram"  just  outside  the 
Jetty. 

6:35  p.m. — Captain  of  "Julia  D"  called  to  Coast 
Guard  that  the  dredge  had  grounded  on  North 
Jetty.  The  towing  line  broke  and  he  said  that  his 
engine  was  stalled.  Tug  with  stalled  engine  drifted 
towards  North  Jetty. 

6:37  p.m. — Coast  Guard  approached  the  "Julia 
D".  On  approaching  the  tug  the  Captain  of  the 
tug  in  his  excitement  threw  a  line  over  the  stern 
which  nearly  fouled  the  propeller  of  the  Coast 
Guard  boat,  the  line  did  not  get  aboard.  Coast 
Guard  pulled  away  and  made  second  attempt,  by 
this  time  the  tug  was  on  the  North  Jett}^,  the 
Coast  Guard  put  a  line  aboard  the  tug,  pulled  her 
off  the  North  Jetty  and  towed  her  in  to  Garibaldi, 
Oregon. 
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•mu  V    )6*  laoc  -  1O.0*  baaa  ->  5  faat  draft  -  8  toaa  nat  -  110  h.p. 
CtavTslar  Oraaa  faa  aotor.    3^  ta  1  radaatioa  gaar^ tfarowinf 
a  X*X2i«  prapaUw.  >'■  V  6 

lalUt  -  1942  tagr  Saaaioaa  at  Baor  Citgr,  Oracaa 

Oaa  9tnm  tralllag  i>aaaal 

OaptaiB  Gmripm,  aparatar  af  tha  Oradfa  'VISHIUI*  aontaatad  Otta  Barg  am 
Oatabar  31*  194)  aatdoc  hia  if  ha  aoald  xmdartaka  tha  taaioc  of  tha  Drad«a 
mnuii*  fraa  llahalaa  B^  ta  Tlllaw>ak  Bar*    Otta  Barg  aald  ha  vould  tmdar 
taka  tha  jab  if  Captala  Carlgaa  aaall  Aoraiah  tha  taa  Una  and  alao  aova 
tha  «rad«a  daaa  tha  hagr  ta  tha  iiMida  aatraoaa  of  Mahalaa  Bagr.    Tha  abova 
■aaa  warn  ta  aava  tlM  and  dirli#>t* 
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On  Berg's  arrival  at  Nehaleni  Bay,  he  found  that 
the  dredge  had  not  been  moved  down  the  bay  but 
was  moored  at  the  shingle  mill  [Brighton  Shingle 
Co.]  at  Wheeler,  Oregon.  Berg  proceeded  to  the 
dredge.  Captain  Corigan  brought  out  a  hemp  tow- 
ing line  which  he  said  he  borrowed  from  the  Coast 
Guard.  It  was  about  ll^"  diameter,  had  been  spliced 
and  was  frayed,  it  was  approximately  400  feet  long. 
Berg  had  j^rovided  a  bridle  on  his  boat.  It  ran 
from  the  bitt  forward  around  each  side  of  the  pilot 
house  and  came  together  approximately  5  feet  from 
the  after  end  of  his  house  which  would  bring  the 
two  lines  together  about  amidship  on  Berg's  boat. 
This  bridle  was  from  1%''  to  1%,''  diameter.  The 
bridle  on  the  dredge  was  well  fastened  and  of  suffi- 
cient strength.  Neither  bridle  broke  during  the  tow. 
The  hemp  hawser  used  as  a  tow  line  was  fastened 
to  each  bridle  and  the  tow  started  out. 

After  clearing  the  Nehalem  Bar  the  towing  rope 
broke  at  the  bridle  of  the  dredge.  It  was  again 
secured  and  the  tow  proceeded  to  Tillamook  Bay  en- 
trance. Again  (several  times  Berg  said)  the  towing 
hawser  broke  near  the  '' whistler"  at  the  entrance 
to  Tillamook  Bay  before  the  first  attempt  to  cross 
the  bar  was  made.  Berg's  version  corresponds  with 
the  chronological  story  of  the  Coast  Guard  fi-om 
there  on.  He  stated  that  after  the  third  attempt  at 
the  crossing  he  refused  to  make  another  try  until 
a  new  towing  line  was  secured.   This  was  done. 

He  also  stated  that  he  did  not  ask  the  Coast 
Guard  to  help  him  as  he  felt  that  he  could  make  it 
in  to  Tillamook  Bay  without  their  help.    If  he  turned 
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the  tow  over  to  the  Coast  Guard  he  would  have  to 
relinquish  responsibility  and  he  did  not  want  to  do 
that.  Besides  he  stated  he  had  mure  power  than 
the  Coast  Guaixl.  He  stated  that  he  did  get  the 
dredge  over  the  bar  and  would  have  come  in  but  as 
the  dredge  passed  the  end  of  the  Jett}^  a  patch  of 
white  water  hit  the  dredge,  throwing  the  dredge 
against  the  North  Jetty. 

He  also  stated  that  the  tow  Ime  did  not  break 
until  the  dredge  hit  the  Jetty  and  the  r-ause  of  his 
engine  failure  was  that  the  tow  rope  fouled  liis 
propeller.  He  tried  to  start  the  motor  and  it  would 
not  start.  He  found  the  cause  was  the  fact  that  in 
his  excitement,  he  did  not  throw  his  gear  out  and 
the  motor  would  not  start  in  gear. 

Captain  Corigan  and  his  sone  Jim  Corigan  could 
not  add  to  any  of  the  above  facts  as  they  were  not 
with  the  tow. 

The  dredge  is  a  total  loss. 

Damage  to  the  "Julia  D"  the  towing  vessel. 

Two  hull  planks  cracked 

Keel  split 

Wheel  bent 

Shaft — to  be  checked  for  alignment. 

/s/  EMMETT  RATHBUN, 
Surveyor. 

[Endorsed]:  No.  11760.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Universal 
Insurance  Company,  a  corporation,  Appellant,  vs. 
Frances  M.  Steinbach,  also  known  as  Francis  M. 
Steinbach,   and   Carolyn   S.    Steinbach,   Appellees. 
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Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Oregon. 

Filed  October  17,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Civil  No.  11760 

UNIVERSAL  INSURANCE  COMPANY, 
a  corporation. 

Appellant, 

vs. 

FRANCIS  M.  STEINBACH  and 
CAROLYN  S.  STEINBACH, 

Appellees. 

UNIVERSAL  INSURANCE  COMPANY, 

a  corporation, 

Third-Party  Plaintiff, 

vs. 

OTTO  BERG  and  OTTO  BERO,  JR., 

Third-Party  Defendants. 

POINTS  ON  APPEAL  AND  DESIGNATION 

To  the  Clerk  of  the  above  entitled  Court: 

The  appellant  hereby  adopts  as  his  concise  state- 
ment of  the  points  on  which  he  intends  to  rely  on 
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this  appeal  his  statement  of  such  points  heretofore 
filed  with  the  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon  and  hereby  desig- 
nates the  portions  of  the  record  on  appeal  which 
said  appellant  thinks  material  to  the  ai^peal  and 
requests  the  Clerk  of  said  appellate  court  to  priut 
only  the  portions  hereinafter  designated.  Referring 
to  appellants  designation  of  the  parts  of  the  record 
in  the  said  District  Court  to  be  included  in  the 
record  on  appeal  and  to  the  numbered  items  thereof, 
appellant  requests  the  Clerk  of  said  appellate  court 
to  print  only  the  following 

Items  1,  2,  3,  4,  5,  6,  7,  8,  9,  12,  13,  16,  17,  20, 
21,  22,  23,  24,  25  and  26. 

Exhibits  3,  4,  11  and  14  attached  to  Pre-trial 
Exhibit  7  which  exhibit  forms  item  11  of  said 
designation. 

This  statement  and  designation. 

The  following  portions  of  item  10  of  said  desig- 
nation, each  line  number  being  inclusive  and  each 
line  so  numbered  being  included  in  the  portions  to 
be  printed  and  the  page  numbers  referring  to  num- 
bers placed  on  said  transcrij^t  in  blue  mk  by  use 
of  a  numbering  machine: 

From  line     1,  page  2  to  line  15,  page  9 

From  line     1,  page  14  to  line  11,  page  51 

From  line  17,  page  56  to  line  17,  page  58 

From  line     1,  page  59  to  line     7,  page  66 

From  line    5,  page  72  to  line  19,  page  74 

From  line  11,  page  80  to  line    7,  page  86 

From  line  10,  page  88  to  line  22,  page  88 
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From  1 

From 

From  1 

From 

From  1 

From 

From 

From 

From 

From 

From 


me 
line 

ine 
line 

ine 
line 
line 
line 
line 
line 
line 


6,  page 
5,  page 
1,  page 
5,  page 
9,  page 

18,  page 

7,  page 
1,  page 
4,  page 

19,  page 
1,  page 


95  to 
102  to 
115  to 
118  to 
125  to 
130  to 

147  to 

148  to 
181  to 
185  to 
226  to 


line  12, 

line  4, 

line  3, 

line  21, 

line  11, 

line  7, 

line  26, 

line  17, 

line  9, 

line  24, 

line  17, 


page  97 
page  112 
page  116 
page  121 
page  125 
page  141 
page  147 
page  177 
page  181 
page  185 
page  259 


/s/  MacCORMAC  SNOW, 

Attorney  for  Appellant. 

Service  of  the  within  statement  and  designation 
is  admitted  this  10th  day  of  November,  19-^7. 

/s/  W.  K.  PHILLIPS, 

Of  Attorneys  for  AppeUees. 

/s/  B.  G.  SKULASON, 

Attorney  for  Third-Party 
Defendant. 


[Endorsed] :     Filed  Nov.  14,  1947. 
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APPELLANT'S  BRIEF 


Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


JURISDICTION 

This  is  an  action  on  a  marine  insurance  policy. 
It  was  commenced  at  law,  (2)  but  with  the  filing  of 
the  reply  (7)  may  be  said  to  have  crossed  over  to 
the  equity  side  of  the  court.  The  plaintiffs  are  resi- 
dents and  inhabitants  of  Oregon  and  the  defendant 
is  a  New  Jersey  corporation.  The  matter  in  contro- 
versy exceeds  the  sum  or  value  of  $3000  exclusive 
of  interest  and  costs.  The  District  Court  had  juris- 
diction of  this  cause  under  U.S.  C.A.  28:  41  (1).  The 
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District  Court  of  Oregon  having  once  secured  juris- 
diction on  the  ground  of  diversity  of  citizenship  did 
not  lose  that  jurisdiction  by  the  filing  of  the  third 
party  complaint.  Lilienthal  v.  McCormick  (CCA. 
9),  117  Fed.  89,  96;  First  National  Bank  of  Salem  v. 
Salem  Capitol  Flour  Mills  (D.  Ore.),  31  F.  580;  Divi- 
sion 525  V.  Gorman  (CCA.  8),  133  Fed.  2nd  273. 
This  Court  has  jurisdiction  by  virture  of  CCA. 
28:225.  The  final  judgment  appears  on  page  53  and 
the  notice  of  appeal  on  55. 

STATEMENT  OF  THE  CASE 

This  suit  is  grounded  upon  a  marine  insurance 
hull  policy  covering  the  suction  dredge  WISHRAM. 
Undisputed  evidence  raises  two  issues  upon  this  ap- 
peal, —  the  first  relating  to  lack  of  ownership  and 
insurable  interest  in  the  dredge  on  the  part  of  the 
plaintiffs-appellees,  and  the  second  to  unseaworthi- 
ness of  the  dredge  at  the  start  of  the  voyage  on 
which  it  was  lost. 

The  plaintiffs-appellees  are  the  wives  of  John  L. 
Steinbach  and  David  E.  Steinbach  of  Tillamook, 
Oregon.  The  defendant-appellant  is  a  corporation 
engaged  in  writing  marine  insurance  policies  in 
Oregon,  represented  in  Oregon  by  Addison  P. 
Knapp  Co.,  of  which  Addison  P.  Knapp  was  the  head 
and  Emmett  Rathbun  was  a  member  of  the  firm  and 
a  marine  surveyor. 
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The  defendant-appellant,  as  tliird-party  plaintiff, 
impleaded  the  third-party  defendants.  Otto  Berg  and 
Otto  Berg,  Jr.,  operators  of  the  fishboat  JULIA  D, 
which  was  attempting  to  tow  the  dredge  WISHRAM 
at  the  time  of  its  loss,  charging  them  with  negli- 
gence and  responsibility  for  the  loss  of  the  dredge, 
and  charging  a  right  of  subrogation  over  in  the  event 
the  court  should  find  liability  on  the  policy.  (39) 
The  District  Court,  however,  refused  to  allow  the 
issues  between  the  defendant  and  third-party  plain- 
tiff and  the  third-party  defendants  to  be  tried  at  the 
same  time  as  the  issues  between  the  plaintiffs-ap- 
pellees and  the  defendant-appellant.  This  decision 
resulted  in  some  prejudice  to  the  defendant-appel- 
lant in  respect  to  the  second  ground  of  this  appeal, 
to-wit :  the  defective  hawser  with  which  the  towage 
was  attempted,  because  the  issues  in  the  two  cases 
came  together  at  this  point. 

The  appellees  filed  their  complaint  on  the  law 
side  in  March,  1946,  alleging  that  they  were  the  own- 
ers of  the  dredge,  that  the  policy  duly  issued  and 
later  was  indorsed  to  cover  towage  of  the  dredge 
from  Nehalem  Bay  to  Tillamook  Bay,  Oregon,  that 
the  dredge  was  lost  on  this  voyage  through  perils 
of  the  sea,  and  demanding  judgment  (2-4).  Later 
they  filed  their  supplemental  complaint  asking  for 
attorneys'  fees  (5). 

After  the  filing  of  the  complaint,  as  the  court  will 
observe  in  the  docket  entries  (67-68),  motions  and 
affidavits  were  filed,  and  the  defendant-appellant 
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secured  issuance  of  supoenas  duces  tecum  and  took 
the  depositions  of  the  plaintiffs  and  others  in  Tilla- 
mook, Oregon,  on  June  17, 1946  (Exhibit  7)  (77). 

These  activities  resulted  in  increased  knowledge 
of  the  case  by  both  parties.  The  appellant  learned 
through  the  depositions  that  the  appellees  had  never 
owned  the  dredge  and  had  no  insurable  interest 
therein.  The  appellees  learned  that  the  requirement 
for  the  towage  by  the  tug  UMPQUA  CHIEF  in  the 
endorsement  extending  the  policy  to  cover  the  trip 
from  Nehalem  Bay  to  Tillamook  Bay  (Exhibit  26c, 
p  232)  was  an  express  warranty,  and  that  the  at- 
tempted towage  by  the  fishboat  Julia  D  was  a  breach 
of  this  warranty,  and  voided  the  policy  at  law. 

Thereupon  the  appellees  filed  their  reply  (7-17) 
in  which  they  charged  that  the  endorsement  was  not 
in  accordance  with  their  understanding,  and  had 
been  misdirected  in  the  mail,  and  was  not  received 
until  after  the  loss,  and  prayed  (17)' that  the  en- 
dorsement be  reformed  by  striking  therefrom  the 
language:  "in  tow  of  the  tug  'Umpqua  Chief." 

Appellant  then  filed  its  amended  answer  (18-38), 
which  is  responsive  to  (1)  the  original  complaint, 
(2)  the  supplemental  complaint  and  (3)  the  reply. 

In  its  amended  answer,  with  respect  to  insurable 
interest,  the  appellant  denied  (18)  the  allegation  of 
the  complaint  that  the  appellees  owned  the  dredge, 
and  pleaded  (31-32)  that  one  Hugh  Corgan,  known 
as  Captain  Corgan,  purchased  the  dredge  from  the 
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government  with  money  supplied  by  J.  L.  Stein- 
bach  and  D.  E.  Steinbach,  a  portion  of  which  they 
borrowed  from  PYances  M.  Steinbach  upon  their  un- 
secured promissory  note,  and  that  Corgan,  prior  to 
the  issuance  of  tlie  policy,  represented  to  agents  of 
the  appellant  that  the  appellees  owned  the  dredge. 
Consequently  appellant  alleged  that  at  no  time  did 
appellees  or  either  of  them  own  any  part  of  the 
dredge. 

Touching  the  warranty  in  the  endorsement  that 
the  towage  was  to  be. done  by  the  tug  Umpqua  Chief, 
appellant  alleged  that  this  was  inserted  in  the  en- 
dorsement following  a  representation  by  Captain 
Corgan  that  the  towage  would  be  by  the  Umpqua 
Chief,  and  because  this  tug  was  approved  by  the 
Board  of  Marine  Underwriters,  whereas  no  fish- 
boat  was  so  approved  for  towage  purposes  (34-37). 

In  respect  to  the  defective  hawser,  appellant 
pleaded  (36)  that  the  hawser  used  on  the  towage 
was  borrowed  by  Captain  Corgan  from  some  per- 
son unknown  to  the  appellant  and  was  not  a  suffi- 
cient hawser  for  the  towage,  that  these  facts  were 
known  to  Captain  Corgan,  and  that  because  of  these 
facts  the  dredge  was  unseaworthy  at  the  start  of  the 
towage,  in  breach  of  the  implied  warranty  of  sea- 
worthiness of  the  policy  endorsement. 

The  case  was  tried  without  a  jury  upon  the  issues 
made  by  the  complaint,  supplemental  complaint 
and    reply    of    the    appellees    together    with    the 
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amended  answer  of  the  appellant.  The  Court  made 
findings  of  fact  (46)  and  conclusions  of  law  (51) 
and  entered  a  final  judgment  for  appellees  in  the 
amount  of  $11,437.50  and  $1500  attorneys'  fees  for 
a  three-day  trial  (53).  The  appellant  considers  the 
trial  court  greatly  in  error  in  this  judgment  but  does 
not  seek  again  to  raise  the  issues  in  this  appellate 
court  relating  to  the  substitution  of  the  fishboat 
Julia  D,  for  the  tug  Umpqua  Chief  because  the  deci- 
sion below  on  this  point  was  based  upon  disputed 
evidence. 

This  appeal  confines  itself  to  the  two  issues  about 
which  there  was  no  contradictory  testimony — 
namely,  lack  of  ownership  and  insurable  interest  by 
and  in  the  appellees,  and  unseaworthiness  of  the 
dredge  for  the  towage  by  reason  of  a  defective  haw- 
ser furnished  by  the  dredge  which  its  operators 
"borrowed"  from  the  coast  guard.  On  these  issues 
the  court's  decision  allowing  plaintiff  to  recover  on 
the  policy  raised  direct  questions  of  law. 

At  a  pre-trial  conference  the  exhibits  were  all 
marked  for  identification.  No  pre-trial  order  was 
entered.  At  the  trial  the  exhibits  were  introduced 
in  a  body  on  the  offer  of  the  appellees  (59-60,  75). 
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FIRST    SPECIFICATION    OF    ERROR:     APPELLEES 

NEVER  OWNED  THE  DREDGE  AND  HAD  NO 

INSURABLE  INTEREST  THEREIN,  AND 

THE  POLICY  IS  THEREFORE  VOID 

The  District  Court  erred  in  holding  that  the  appellees 
were  the  proper  parties  to  sue  on  the  insurance  policy 
and  in  permitting  appellees  to  recover  in  face  of  the 
facts  that 

1.  They  were  never  the  owners  of  the  dredge; 

2.  They  had  no  insurable  interest  in  the  dredge; 

3.  The  dredge  was  never  transferred  to  them  by  any 
effective  conveyance  or  at  all; 

4.  They  were  not  the  real  parties  in  interest  in  the 
recovery; 

5.  The  policy  sued  on  was  void  for  want  of  insurable 
interest  in  the  appellee. 

Under  this  first  branch  of  our  case  appellant  will 
discuss  together  the  above  points  which  form  the 
first  eight  points  relied  on  in  this  appeal  (58). 


PLEADINGS  AND  FINDINGS 

The  only  kind  of  insurable  interest  in  the  dredge 
which  appellees  have  pleaded  is  ownership.  The 
complaint  alleges  (2) : 

"That  during  the  times  herein  mentioned  the 
plaintiffs  were  the  owners  of  a  suction  dredge 
named  'WISHRAM'." 
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The  amended  answer  in  Paragraph  I  denies  the 
above  allegation  (18).  Appellant's  affirmative  alle- 
gations on  insurable  interest  in  its  amended  answer 
(31-34)  charge  the  ultimate  facts  as  shown  by  the 
evidence. 

The  issue  is  ownership. 

The  trial  court  found  as  a  fact  (47) : 

"That  the  plaintiffs  are  and  were  at  all  times 
herein  mentioned  proper  parties  to  insure  a  cer- 
tain suction  dredge  named  the  'Wishram'." 

We  need  hardly  point  out  that  the  above  finding 
of  "fact"  includes  no  fact;  it  is  the  Trial  Court's  con- 
clusion. It  is  at  variance  with  the  allegation  of  the 
Complaint  that  the  appellees  owned  the  dredge.  This 
finding  was  prepared  for  the  trial  court  by  counsel 
for  the  appellees.  The  Court  could  not  have  found 
as  a  fact  that  appellees  owned  the  dredge  because 
the  testimony  showed  that  they  never  owned  it  or 
intended  to  own  it. 


STATEMENT  OF  FACTS 

John  L.  Steinbach  and  David  E.  Steinbach  are 
brothers  and  business  partners.  They  live  in  Tilla- 
mook and  for  a  long  time  have  conducted  a  machine 
shop  business  under  the  assumed  business  name 
Steinbach  Iron  Works.  Their  assumed  business 
name  certificate  (Exhibit  14,  226)  shows  that  they 
are  the  only  persons  having  an  interest  in  this  busi- 
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ness.    The  appellees,  their  wives,  are  respectively 
Frances  and  Carolyn  Steinbach. 

The  dredge  Wishram,  built  and  owned  by  the 
government,  was  for  sale  by  the  army  engineers  at 
Coos  Bay,  Oregon,  in  June  of  1946. 

Hugh  Corgan,  referred  to  sometimes  as  "Captain" 
Corgan,  had  previously  been  in  the  dredging  busi- 
ness and  had  known  the  Steinbachs  for  thirty  years 
(119). 

On  May  30,  1945,  Hugh  Corgan,  J.  L.  Steinbach 
and  David  E.  Steinbach  had  a  talk  which  resulted 
in  a  verbal  deal  confirmed  by  J.  L.  Steinbach  by  let- 
ter to  Corgan  dated  May  31, 1945  (Exhibit  13)  (225). 

"In  line  with  what  was  talked  yesterday  it  is 
our  understanding  that  we  will  form  a  corpora- 
tion with  you,  Dave,  and  I  each  holding  one- 
third  of  the  stock.  Your  son,  Jimmie,  will  be 
given  a  share  of  stock  by  each  of  us  although  in 
order  to  make  it  come  out  right  he  should  have 
four  shares  which  would  leave  32  shares  to  each 
one  of  us." 

John  L.  Steinbach  testified  (105) : 

"We  intended  to  organize  a  dredging  com- 
pany with  Dave  Steinbach,  Hugh  Corgan  and 
myself,  to  take  over  this  dredge  and  operate  it 
and,  as  the  dredge  earned  money,  the  money 
that  was  advanced  by  the  wife  would  be  paid 
back,  and  then  the  dredge  would  become  our 
property  and  each  one  of  us  would  have  a  one- 
third  interest." 

This  arrangement  was  made  while  the  purchase 
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of  the  dredge  was  in  course  of  completion.  Captain 
Hugh  Corgan  made  the  purchase.  He  paid  the  money 
on  May  25, 1945,  and  took  title  on  June  6,  1945.  The 
two  War  Department  letters  are  set  forth  at  pages 
228  and  229.  The  document  of  title  takes  the  form 
of  a  letter  on  the  letterhead  of  the  District  Engineer, 
War  Department  (Exhibit  22).  We  reproduced  it 
here  because  of  its  importance  (229). 

"6  June  1945. 
"Captain  Hugh  Corgan, 
2944  N.  E.  68th  Street, 
Portland,  Oregon. 

Dear  Sir: 

Receipt  is  acknowledge  of  vour  certified 
checks  for  $1,000  and  $4,500,  full  payment  for 
the  Dredge  'WISHRAM'  and  equipment  at  the 
Kruse  &  Banks  Shipyard,  North  Bend,  Oregon. 

Upon  presentation  of  a  copy  of  this  letter  to 
the  Resident  Engineer,  U.  S.  Engineer  Office, 
Empire,  Oregon,  he  will  deliver  to  you  or  your 
authorized  representative,  the  property  com- 
prising the  sale. 

Very  truly  yours, 

/s/ HORACE  H.  PERSON, 

Captain,  Corps  of  Engineers, 
Executive  Officer." 

Pursuant  to  this  letter  Captain  Hugh  Corgan  took 
possession  of  the  dredge  at  North  Bend  on  Coos 
Bay,  and  thereafter  retained  title  and  possession. 

Captain  Hugh  Corgan  has  a  son  named  J.  H.  Cor- 
gan, sometimes  called  "Jimmy".  A  couple  of  months 
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after  the  purchase  of  the  dredge  and  on  July  23, 
1945,  Captain  Corgan  and  his  son  formed  a  partner- 
ship under  the  name  "Coast  Dredging  &  Construc- 
tion, Ltd."  They  filed  their  assumed  business  name 
certificate  in  Tillamook  County  (Exhibit  7  (3),  p. 
219),  giving  their  post  office  addresses  as  Tilla- 
mook, Oregon,  and  reciting  that  they  are  the  true 
persons  conducting,  having  an  interest  in,  or  in- 
tending to  conduct  the  business  of  Coast  Dredging 
&  Construction,  Ltd. 

Captain  Corgan  has  never  executed  any  instru- 
mentment  transferring  the  dredge  to  the  appellees 
or  to  anybody  else  (Steinbach  99),  nor  is  there  any 
testimony  of  any  attempted  transfer  by  him,  by  bill 
of  sale,  or  act  or  otherwise.  At  all  times  from  the 
purchase  of  the  dredge  to  its  loss  he  maintained 
possession  of  the  dredge  in  himself  and  his  son  and 
his  business  partnership  Coast  Dredging  &  Construc- 
tion, Ltd.  At  the  trial  he  disclaimed  interest  in  the 
dredge  but  there  is  no  evidence  of  any  such  dis- 
claimer prior  to  the  trial. 

John  L.  Steinbach  and  David  E.  Steinbach,  doing 
business  as  Steinbach  Iron  Works,  furnished  the 
money  with  which  Captain  Hugh  Corgan  bought  the 
dredge,  and  the  money  with  which  he  insured  it  in 
the  names  of  the  appellees  under  the  pretense  that 
it  belonged  to  them,  and  operated  it  from  the  time 
of  purchase  to  the  time  of  its  loss  through  himself, 
and  his  son,  J.  H.  Corgan,  operating  as  Coast  Dredg- 
ing &  Construction,  Ltd.  They  advanced  the  amounts 
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of  the  repair  bills  and  did  some  of  the  work  in 
their  machine  shop  and  advanced  wages  for  the 
two  Corgans.  The  amount  of  their  expenditures, 
less  some  small  returns,  is  show^n  to  be  $9,446.26 
(Exhibit  7(4)  p.  222).  This  Exhibit  shows  two 
pages  from  the  ledger  of  Steinbach  Iron  Works, 
being  the  account  therein  of  Coast  Dredging  &  Con- 
struction, Ltd.  (John  L.  Steinbach  106-108). 

Of  this  money  Steinbach  Iron  Works  borrowed 
$2,925  from  the  appellee,  Frances  Steinbach,  upon 
their  unsecured  promissory  note  signed  by  Stein- 
bach Iron  Works  by  J.  L.  Steinbach,  D.  E.  Stein- 
bach. Exhibits  11  and  14  to  the  Tillamook  deposi- 
tions. Exhibit  7,  ,are  set  forth  on  page  223  of  the 
transcript  (John  L.  Steinbach,  93  and  95).  The 
ledger  page  of  Steinbach  Iron  Works  on  page  223 
headed  "Frankie",  meaning  Frances  M.  Steinbach, 
refers  to  the  same  borrowing  as  is  evidenced  by  the 
promissory  note  on  page  223.  Prior  to  the  loss  of 
the  dredge  Steinbach  Iron  Works  made  payments 
on  the  note  to  the  extent  of  $1,275.00,  leaving  a  bal- 
ance of  $1,650.00  due  thereon  at  the  times  of  the 
loss  and  the  trial  (John  L.  Steinbach,  96).  The  loss 
of  the  dredge  will  make  no  difference  to  Frances 
Steinbach  in  regard  to  her  collection  of  the  balance 
due  on  this  promissory  note.  John  L.  Steinbach 
made  that  entirely  clear.  We  quote  (96-97) : 

"Q.  That  promissory  note  to  your  wife  is  en- 
tirely unsecured,  is  it  not?  A.  Right. 
Q.  Never  has  been  secured?   A.  No. 
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Q.  When  you  and  your  brother  borrowed  that 
money  from  your  wife,  you  expected  to  pay  it 
back,  didn't  you? 

A.  Well,  we  expected  to  pay  it  back,  and  we 
didn't  get  it  all  paid  back,  when  the  dredge  was 
in  operation  the  dredge  was  to  pay  it  back,  from 
earnings  of  the  dredge. 

Q.  You  are  going  to  carry  out  that  intention 
and  pay  the  amount  of  that  note  back?  A.  Yes. 

Q.  You  are  going  to  pay  her  all  the  $1650  you 
owe  her?   A.  We  are. 

Q.  You  are  going  to  do  it  regardless  of  how 
this  case  comes  out?  A.  We  are. 

Q.  That  money  that  your  wife  loaned  you 
came  from  her  separate  earnings  and  savings? 
A.  It  did. 

Q.  Her  earnings  teaching  school? 

A.  Yes. 
•  Q.  As  far  as  the  loss  of  this  dredge  is  concerned 
and  this  outstanding  insurance  policy,  it  won't 
•  make  any  difference  whether  you  collect  that 
money,  or  whether  your  wife  collects  that 
money  as  a  result  of  this  lawsuit  or  not;  she  is 
going  to  get  $1650,  isn't  she?  A.  She  sure  is. 

Q.  Then,  as  far  as  the  loss  of  the  dredge  is 
concerned,  she  is  going  to  get  the  $1650  just  the 
same  with  the  dredge  lost  as  if  it  had  not  been 
lost,  isn't  she?  A.  Absolutely." 

The  appellee  Carolyn  Steinbach  furnished  no 
loan,  money  or  money's  worth  toward  the  dredge. 
Appellees  did  not  put  her  on  the  witness  stand,  but 
she  so  testified  in  Tillamook,  June  17,  1946  (Ex- 
hibit?). 

The  army  engineers  delivered  to  Captain  Hugh 
Corgan  his  document  of  title  to  the  dredge.  Exhibit 
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22  (229),  on  or  about  the  date  it  bears,  namely,  June 
6, 1945,  at  the  Pittock  Block,  Portland,  Oregon  (Cor- 
gan  121).  John  L.  Steinbach  was  with  him  at  the 
time  and  Corgan  handed  the  letter  to  Steinbach, 
who  put  it  in  his  pocket  (Steinbach  84;  Corgan  120- 
121). 

The  two  then  went  to  Addison  P.  Knapp,  Agent  of 
the  appellant  insurance  company,  to  arrange  a  pol- 
icy of  insurance  covering  the  dredge.  They  wished 
a  policy  to  permit  towage  from  Coos  Bay  to  Ne- 
halem  Bay  followed  by  a  lay  up  rate  there  until 
they  should  be  ready  to  work  the  dredge.  Mr. 
Knapp  told  them  it  would  be  necessary  to  get  a 
clearance  from  San  Francisco  on  the  rate.  Valua- 
tion was  tentatively  fixed  at  $12,500.00.  He  also  ex- 
plained that  a  survey  by  Robert  Banks,  Coos  Bay 
representative  of  the  Board  of  Marine  Underwriters, 
would  be  necessary  "as  to  the  dredge  and  the  towing 
vessel"  (Knapp  194-196).  Mr.  Banks  then  surveyed 
and  approved  the  dredge  and  the  tug  Umpqua  Chief, 
which  made  the  towage  to  Nehalem  Bay.  The  policy 
issued  dated  June  6,  1945. 

Let  us  describe  the  policy  before  we  explain  how 
it  came  to  be  made  in  the  names  of  the  two  ap- 
pellees. A  copy  of  as  much  of  the  policy  as  is  ma- 
terial to  this  case  appears  in  the  transcript  (63-67). 
The  original  policy  is  a  part  of  the  record  in  this 
court  as  Exhibits  23,  24b  and  26c.  Attached  to  the 
regular  policy  form  is  American  Hulls  (Pacific) 
1944  endorsement,  which  by  its  terms  is  substituted 
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for  the  policy  form  except  for  provisions  required 
by  law  to  be  inserted  in  the  policy  (66).  This  en- 
dorsement is  extremely  lengthy  and  nearly  all  of 
the  clauses  of  the  endorsement  have  no  bearing  on 
the  issues  of  this  case,  hence  the  abbreviation  of  the 
policy  for  printing  in  the  record. 

The  policy  provided  for  a  lay  up  rate  after  its 
attachment  and  during  the  time  the  dredge  re- 
mained at  Coos  Bay,  followed  by  a  rate  of  $1250 
for  the  towage  to  Nehalem  Bay,  of  which  $1062.50 
was  to  be  returned  on  safe  arrival  (Knapp  196). 
Upon  arrival  the  company  charged  an  operating 
premium  at  Nehalem  Bay  (Exhibit  24a  and  b)  and 
returned  $415.74,  being  the  above  $1062.50  less  the 
lay  up  premium  at  Coos  Bay  and  the  operating  pre- 
mium at  Nehalem  Bay.  Addison  P.  Knapp  Co.  paid 
this  $415.74  by  its  check  to  the  appellees.  Carolyn 
Steinbach,  not  having  herself  put  out  any  money, 
endorsed  the  check  and  delivered  it  to  Frances 
Steinbach,  who  cashed  it  and  kept  the  money. 
Steinbach  Iron  Works  entered  the  amount  to  their 
own  credit  on  their  "Frankie"  account  with  Frances 
Steinbach  (223),  and  to  the  credit  of  Coast  Dredging 
&  Construction,  Ltd.,  in  their  dredge  account  with 
that  firm  (222)  (John  L.  Steinbach,  110). 

On  October  24,  1945,  the  endorsement  issued  pur- 
porting to  cover  the  towage  from  Nehalem  Bay  to 
Tillamook  Bay  by  the  Umpqua  Chief.  This  was  the 
towage  attempted  by  the  fishboat  Julia  D,  resulting 
in  the  loss  of  the  dredge.    The  premium  for  this 
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towage  was  the  same  as  for  the  former  towage, 
$1250,  less  $1062.50  upon  safe  arrival.  The  company 
received  only  the  different  between  the  last  two  fig- 
ures, namel3%  $187.50.  This  sum  the  company  at- 
tempted to  return  (Exhibit  27b;  233)  when  it  re- 
pudiated liability  on  the  ground  that  the  towage 
was  attempted  by  the  fishboat  Julia  D  instead  of 
by  the  tug  Umpqua  Chief  (Appendix  C).  Honorable 
Frank  J.  Lonergan,  who  first  represented  the  ap- 
pellees, returned  this  check  to  Addison  P.  Knapp 
Company  (235)  and  the  check  was  the  subject  of  a 
later  letter  written  by  the  writer  of  this  brief  to 
Judge  Lonergan  (236-237).  Appellant  paid  the  sum 
of  $187.50  into  court  on  or  about  May  21,  1946,  with 
its  first  answer,  and  about  a  month  later,  through 
the  Tillamook  depositions,  learned  of  the  want  of 
insurable  interest  of  the  appellees. 

The  policy  insures  the  appellees  and  nobody  else, 
and  insures  them  as  owners  of  the  dredge  and  in  no 
other  capacity.  It  provides  that  it  (62-63) 

"does  insure  Francis  M.  Steinbach  and  Carolyn 
S.  Steinbach  for  account  of  themselves,  loss,  if 
any,  payable  in  funds  current  in  the  United 
States  to  assures,  (assureds)  or  order." 

The  American  Hulls  (Pacific)  1944  endorsement 
provides  that  it  is  (64) : 

"To  be  attached  to  and  form  a  part  of  Policy 
No.  PC50295  of  the  Universal  Insurance  Com- 
pany, dated  June  6,  1945,  Francis  M.  Steinbach 
and  Carolyn  S.  Steinbach  for  account  of  them- 
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selves  but  subject  to  tlie  provisions  of  this  pol- 
icy with  respect  to  change  of  ownership. 

Should  the  vessel  be  sold  or  transferred  to 
other  ownership  or  chartered  on  a  bareboat 
basis  or  requisitioned  on  that  basis,  then,  unless 
the  Underwriters  agree  thereto  in  writing,  this 
Policy  shall  thereupon  become  cancelled  from 
date  of  such  sale,  transfer,  charter  or  requisi- 
tion. .  .  .  This  insurance  shall  not  inure  to  the 
benefit  of  any  such  charterer  or  transferee  of 
the  vessel  .  .  ." 

It  will  be  recalled  that  when  John  L.  Steinbach 
and  Captain  Hugh  Corgan  went  to  Addison  P. 
Knapp's  office  to  negotiate  the  issuance  of  this  pol- 
icy of  insurance,  they  had  in  the  pocket  of  Mr.  Stein- 
bach Exhibit  22  (229),  being  the  letter  from  the  gov- 
ernment engineers  which  operated  as  a  transfer  of 
the  dredge  from  the  United  States  to  Captain  Cor- 
gan (Corgan,  133). 

Several  details  were  discussed  at  the  meeting,  and 
Mr.  Knapp  asked  in  whose  name  the  policy  was  to 
be  written.  Captain  Corgan  indicated  that  Mr. 
Steinbach  would  answer  this  question  and  Mr.  Stein- 
bach gave  the  names  of  the  two  ladies,  the  appellees 
herein  (Knapp  197).  Mr.  Knapp  stated  that  this  was 
a  little  unusual  and  asked  the  reason.  Mr.  Steinbach 
stated  (Knapp  197-198): 

".  .  .  that  the  dredge  had  been  bought  or  was 
being  purchased  in  the  names  of  these  two 
women.  .  .  .  They  simply  said  the  dredge  was 
being  purchased  in  the  names  of  the  women, 
with  their  money." 
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Cross-examined  as  to  whether  he  pursued  the  in- 
quiry any  further,  Mr.  Knapp  said  (Knapp  205) : 

"I  did  not.  In  the  insurance  business  we 
make  a  custom  of  accepting  information  of  that 
sort. 

Q.  I  didn't  get  part  of  that. 

A.  In  the  insurance  business  we  make  it  a 
practice  to  accept  such  statements  at  their  face 
value." 

Mr.  Steinbach  told  the  same  story.  He  said  (Stein- 
bach  88-102): 

"I  told  Mr.  Knapp  that  this  dredge  had  been 

'    bought  for  the  benefit  of  the  Steinbach  wives 

and  to  make  the  insurance  out  to  Carolyn  and 

Frances  Steinbach." 

•       •       • 

"Is  it  not  a  fact  that  you  told  them  that  the 
ladies  owned  the  dredge? 
A.  Yes." 

Captain  Corgan's  direct  examination  on  this  sub- 
ject on  pages  123  and  124  is  of  interest.  He  testi- 
fied, as  did  Mr.  Knapp  and  Mr.  Steinbach  that  Mr. 
Steinbach  instructed  Mr.  Knapp  to  issue  the  policy 
to  the  two  ladies. 

"You  did  not  claim  to  own  any  interest  in  it 
then,  did  you? 
A.  No."   (123.) 

Inasmuch  as  the  government  engineer's  letter 
transferring  title  to  Captain  Corgan  had  just  been 
delivered  to  him  in  Mr.  Steinbach's  presence,  this 
was  a  failure  to  disclose  to  Mr.  Knapp  a  circum- 
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stance  material  to  the  risk.  Indeed,  it  was  a  direct 
misrepresentation  of  the  fact  that  Captain  Gorgan 
was  interested  and  that  he  held  the  legal  title  to  the 
dredge. 

Captain  Corgan  testified  that  Mr.  Steinbach  stated 
that  he  did  not  want  Steinbach  Iron  Works  con- 
nected with  the  ownership  of  the  dredge,  but  that 
he  did  not  disclose  the  plan  to  form  a  corporation 
and  divide  the  stock  three  ways  (Corgan  136,  137). 

The  Trial  Court  took  a  hand  and  asked  (123  and 
124)  three  questions  attempting  to  elicit  from  Cap- 
tain Corgan  testimony  tending  to  show  knowledge 
on  the  part  of  the  insurance  company.  We  pass 
over  the  obvious  point  that  these  questions  were 
improper  in  that  while  Captain  Corgan  could  testify 
to  what  he  or  Mr.  Steinbach  told  the  insurance  com- 
pany agents,  he  could  not  testify  as  to  what  they 
knew.  Captain  Corgan's  answers  to  the  Court's  ques- 
tions were  not  informative. 

Neither  the  efforts  of  counsel  for  the  appellees 
nor  those  of  the  court  brought  forth  from  Captain 
Corgan  any  testimony  that  he  or  Mr.  Steinbach  told 
Mr.  Knapp  anything  contrary  to  Mr.  Steinbach's 
statement  that  the  ladies  owned  the  dredge  and  that 
the  policy  was  to  be  issued  to  them. 

There  was  a  reason  why  Mr.  John  L.  Steinbach 
wanted  the  policy  issued  in  the  names  of  the  two 
ladies,  and  this  was  because  in  the  event  of  a  loss, 
the  insurance  money  would  be  in  the  hands  of  the 
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two  ladies,  and  the  creditors  of  the  Steinbach  Iron 
Works  would  be  hindered  and  delayed.  There  is  no 
doubt  that  the  two  Steinbach  brothers  were  to  get 
the  benefit  of  the  bulk  of  any  insurance  money  that 
might  be  paid.   Mr.  J.  L.  Steinbach  said  (88) : 

"I  was  interested  in  just  the  insurance  being 
enough  to  cover,  to  protect  us  for  the  amount 
that  we  had  paid  for  it.  I  thought  we  should 
insure  it  for  not  over  $10,000  and  probably 
$8,000.  We  were  kind  of  short  of  money." 

The  pretense  that  the  Steinbach  women  were  to 
be  considered  the  owners  of  the  dredge,  and  were 
to  collect  the  insurance,  if  any,  in  the  event  of  the 
loss  of  the  dredge  came  about  through  talks  between 
the  two  appellees  and  their  respective  husbands.  Mr. 
Steinbach  was  asked,  on  direct  examination,  by  the 
appellees'  counsel  whether  there  was  any  discussion 
between  the  Steinbachs  as  to  who  was  to  hold  title 
to  the  dredge.  The  question  being  sufficiently  lead- 
ing to  indicate  what  was  to  follow,  appellant  en- 
tered an  objection  (85)  on  the  ground  that  a  con- 
ference between  members  of  the  Steinbach  fam- 
ily could  not  transfer  title  to  the  dredge  and  that 
such  a  conference  would  not  be  binding  upon  the 
appellant  (85).  This  objection  was  thereafter  re- 
newed at  all  times  when  this  subject  arose  in  the 
record,  and  by  the  consent  and  understanding  of 
the  Trial  Court,  the  objection  of  the  appellant  be- 
came a  continuing  one  (60,  76,  85,  86,  112,  176). 
This  objection  is  now  before  the  Appellate  Court  in 
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Point  1,  in  which  appellant  asserts  that  the  District 
Court  erred  (58) 

"I.  In  admitting  parol  evidence  as  tending  to 
show  transfer  of  the  dredge." 

The  Court  admitted,  over  appellant's  objection  the 
testimony  of  the  Stcinbachs'  about  these  family  con- 
ferences and  the  story  told  was  substantially  this: 
During  the  war  the  Steinbach  Iron  Works  got  into 
the  business  of  building  tugboats  for  the  British 
Government,  which  was  unprofitable.  In  June  of 
1945,  they  had  not  received  any  settletiient  from  the 
Maritime  Commission,  and  at  that  time  the  Stein- 
bach Iron  Works  was  in  a  rather  precarious  finan- 
cial condition.  This  was  when  Captain  Corgan 
bought  the  dredge.  By  the  time  the  appellant  took 
the  depositions  of  the  members  of  the  Steinbach 
family  (Exhibit  7)  in  June,  1946,  the  settlement 
had  been  made  (100).  When  they  bought  the  dredge 
in  June,  1945,  they  claimed  $29,000  from  the  Mari- 
time Commission,  and  owed  $16,000.  Their  cred- 
itors had  waited  27  months,  and  they  did  not  want 
these  creditors  to  get  any  money  from  the  dredge 
(101).  Mr.  David  E.  Steinbach  described  the  situa- 
tion as  it  was  when  the  dredge  was  bought  (113). 

".  .  .  we  also  had  loans  from  two  private  men 
there  in  Tillamook.  One  happened  to  be  the 
President  of  the  First  National  Bank.  Like  my 
brother  said,  every  time  he  went  in  the  First 
National  Bank  he  wanted  to  know  how  soon  we 
were  going  to  pay  him  back.  So,  what  we  did, 
we  thought  that  would  be  the  best  way,  if  we 
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were  going  to  purchase  this  dredge,  to  keep  it 
out  of  the  account  of  the  Steinbach  Iron  Works 
account. 

Q.  Then  what  did  you  agree  to  do  about  the 
ownership  of  the  dredge? 

A.  Well,  we  agreed  to  put  it  in  the  ladies' 
names." 

The  two  appellees  and  their  husbands,  according 
to  the  testimony  of  all  of  them,  had  a  family  con- 
ference and  agreed  that  the  dredge  should  be  con- 
sidered owned  by  the  ladies,  or,  at  any  rate,  that  they 
should  insure  it.  John  L.  Steinbach  testified  (103): 

"Q.  The  only  basis  upon  which  you  make  any 
claim  that  these  two  ladies  owned  the  dredge 
was  the  family  conference  among  members  of 
the  Steinbach  family? 

A.  That  is  right. 

•  •       • 

Q.  Did  Captain  Corgan  attend  this  confer- 
ence? 

A.  No. 

•  •       • 

Q.  Then  the  agreement  by  which  you  claim 
the  ladies  came  to  own  the  dredge  was  entirely 
an  agreement  made,  without  writing,  between 
the  four  members  of  the  Steinbach  family? 

A.  That  is  right." 

When  Mr.  Steinbach  and  Captain  Corgan  told  Mr. 
Knapp  to  issue  the  policy  to  the  two  ladies,  they 
withheld  from  him  some  very  important  informa- 
tion. 

1.  They  neither  exhibited  to  him  nor  told  him  the 
contents  of  the  letter  which  Mr.  Steinbach  then  had 
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in  his  pocket  by  which  the  U.  S.  Engineers  had  trans- 
ferred the  dredge  to  Captain  Corgan  (Knapp  198; 
J.  L.  Steinbach  102).  Asked  if  he  would  have  issued 
the  policy  in  the  names  of  the  ladies  had  he  received 
this  information  Mr.  Knapp  said  (198) : 

"No,  I  would  have  told  them  that  the  proper 
way  to  insure  the  dredge  would  be  in  the  name 
of  whoever  might  hold  title  to  it." 

2.  They  did  not  tell  him  that  Steinbach  Iron 
Works  had  furnished  money  for  the  purchase  of 
the  dredge  (198). 

3.  They  did  not  tell  him  that  the  reason  for  insur- 
ing the  dredge  in  the  names  of  the  ladies  was  to  keep 
the  money  away  from  the  creditors  of  the  Steinbach 
Ironworks  (198). 

4.  They  did  not  tell  him  of  the  purpose  to  organ- 
ize a  corporation  to  own  and  operate  the  dredge,  in 
which  Captain  Corgan  and  each  of  the  two  Stein- 
bach men  was  to  have  32%,  and  J.  H.  Corgan  4% 
(199). 

Mr.  Knapp  did  not  learn  that  the  two  ladies  did 
not  own  the  dredge  until  long  after  the  loss  and  after 
the  taking  of  the  depositions  in  Tillamook  in  June, 
1946  (Knapp  199,204).  He  then  received  this  infor- 
mation from  the  writer  of  this  brief. 

Emmett  Rathbun,  Marine  Surveyor  with  the  Addi- 
son P.  Knapp  Co.,  surveyed  the  dredge  about  the 
middle  of  October,  1945,  preparatory  to  the  then 
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proposed  towage  from  Nehalem  Bay  to  Tillamook 
Bay.  He  included  in  his  report  a  statement  that  the 
dredge  was  owned  by  J.  H.  Corgan.  He  did  this  only 
because  he  was  dealing  with  Corgan  and  never 
looked  into  the  papers  to  see  who  really  owned  it 
(Rathbun  215).  Mr.  Knapp  saw  this  report  and,  no 
doubt,  read  the  statement  in  it  that  J.  H.  Corgan  was 
the  owner.  He  paid  no  attention  to  this  statement 
(Knapp  206).  Five  months  before  this  Mr.  Knapp 
had  issued  the  policy  to  the  two  ladies  upon  Mr. 
Steinbach's  representation  that  they  were  the  own- 
ers. The  purpose  of  the  Rathbun  survey  was  to 
ascertain  the  physical  condition  of  the  dredge  for 
the  towage  and  not  to  investigate  the  title.  There 
was  no  occasion  for  Mr.  Knapp  to  be  concerned  by 
Mr.  Rathbun's  statement  that  J.  H.  Corgan  owned 
the  dredge.  J.  H.  Corgan  is  the  son  of  Captain  Hugh 
Corgan. 

Exhibit  7  (4)  (222)  taken  in  conjunction  with  Ex- 
hibit 7  (11  and  14)  (223)  is  a  significant  and  reveal- 
ing document.  The  three  ledger  sheets  are  from  the 
same  ledger,  namely,  the  ledger  of  Steinbach  Iron 
Works.  The  sole  partners  in  this  firm  are  John  L. 
and  David  E.  Steinbach  (226).  The  bottom  ledger 
sheet  on  page  222  is  a  continuation  of  the  dredge 
account  commenced  on  the  top  ledger  sheet  on  222, 
the  two  sheets  together  forming  the  complete  ac- 
count. This  is  an  open  account  with  Coast  Dredging 
&  Construction,  Ltd.    The  sole  partners  in  Coast 


Frances  M.  Stembach,  et  ah  25 

Dredging  &  Construction,  Ltd.,  are  Hugh  Corgan 
and  his  son,  J.  H.  Corgan  (219). 

In  the  ledger  account  on  page  222  the  debits  repre- 
sent charges  by  the  two  Steinbachs  against  the  two 
Corgans  and  the  credits  are  the  opposite,  namely, 
credits  to  the  Corgans  as  against  the  Steinbachs. 
The  debits  are  sums  paid  out  by  the  Steinbachs  for 
the  purchase  price  of  the  dredge,  insurance  pre- 
miums, repairs,  including  freight  on  parts,  and 
wages  to  the  Corgans.  The  credits  are  a  return  pre- 
mium received  from  Mr.  Knapp  of  $415.74  and  a 
small  sum  paid  by  Coast  Dredging  &  Construction, 
Ltd.  The  balance  of  this  open  account  against  the 
Corgans  and  in  favor  of  the  Steinbachs  is  $9446.26. 

The  court  will  notice  that  included  in  the  charges 
by  the  Steinbachs  against  the  Corgans  are  the  vari- 
ous amounts  borrowed  by  the  Steinbachs  from 
Frences  Steinbach— $1,000,  $675  and  $1,250,  aggre- 
gating $2,925.  These  three  items  will  be  found 
charged  in  favor  of  the  Steinbach  men  and  against 
the  Corgans  on  the  ledger  page  at  the  top  of  222,  and 
against  the  Steinbach  men  and  in  favor  of  Frances 
Steinbach  on  the  ledger  page  on  223. 

In  the  account  with  Frances  Steinbach  on  223,  the 
return  premium  of  $415.74  appears  as  a  credit  to  the 
two  Steinbach  men  because  this  check  was  cashed 
by  Frances  Steinbach.  The  other  credits  on  this  ac- 
count appear  to  be  by  checks  of  the  Steinbach  Iron 
Works,  the  numbers  of  which  are  shown  on  the 
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ledger  sheet,  payable  to  or  for  the  benefit  of  Frances 
Steinbach  for  which  the  Steinbach  men  took  credit 
on  the  account. 

To  summarize,  the  relationships  to  the  dredge  are 
as  follows:  Hugh  Corgan  owned  the  dredge,  and  the 
two  Corgans  possessed  and  operated  it.  The  Stein- 
bach men  loaned  money  on  an  open  account  to  the 
Corgans  to  buy  and  operate  the  dredge,  and  bor- 
rowed part  of  that  money  from  Frances  Steinbach, 
on  a  note  account  in  order  to  lend  it  to  them.  Caro- 
lyn Steinbach  had  nothing  at  all  to  do  with  any  of 
these  money  matters. 

The  three  members  of  the  Steinbach  family  who 
gave  testimony  injected  into  the  record  a  good  deal 
of  sentimental  talk  designed  to  elicit  the  sympathy 
of  the  Trial  Court  and  show  him  that  the  Steinbach 
men  treat  their  wives  generously,  and  that  among 
the  four  members  of  the  family  a  happy  communal 
spirit  prevails  with  respect  to  everybody's  property. 
For  instance,  Frances  Steinbach  testified,  on  cross 
examination  (178): 

"They  are  all  in  the  family.  What  difference 
does  it  make  whether  the  debt  is  paid  or  not?" 

This  is  not  just  what  she  said  when  her  deposition 
was  taken  in  June,  1946  (180) : 

"Q.  You  made  it  before  they  were  honest  men 
and  good  business  men  and  you  felt  they  would 
pay  you  back,  is  that  right? 

A.  Yes." 
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(The  word  in  italics  should  be  "because".  See 
Tillamook  depositions,  Exhibit  7,  p.  38,  line  14.) 

David  E.  Steinbach  testified  (112)  that  all  four  of 
the  Steinbachs  "contributed"  to  the  purchase  price 
of  the  dredge.  Frances  Steinbach  made  the  loan  to 
Steinbach  Iron  Works  that  has  been  described. 
Carolyn  Steinbach  neither  loaned  nor  paid  anything. 
She  so  testified  when  her  deposition  was  taken  (Ex- 
hibit 7)  and  appellees  did  not  put  her  on  the  witness 
stand  at  the  trial.  What  Mr.  Steinbach  means  is  that 
generally  the  success  of  the  dredge  enterprise  would 
contribute  to  the  fortunes,  prosperity  and  happiness 
of  all  of  the  Steinbachs.  John  L.  Steinbach  offered 
the  pleasing  but  untrue  doctrine:  "Well,  what's  mine 
is  hers"  (99). 

This  Court  cannot  properly  allow  expressions 
such  as  these  to  govern  its  consideration  of  this  case. 
This  Court  has  a  duty  to  construe  the  Oregon  Stat- 
utes and  give  effect  to  the  applicable  decisions,  and 
cannot  allow  its  judicial  determinations  to  be  gov- 
erned by  such  sentimental  beatitudes  as  appear  in 
this  record. 


POINTS,  AUTHORITIES  AND  ARGUMENT 

1.  The  dredge  WISHRAM  was  a  vessel  and  could 
be  transferred  only  by  a  writing  signed  by  the  trans- 
ferer under  the  Oregon  statute.  The  dredge  was  not 
a  "vessel  of  the  United  States"  and,  therefore,  its 


28  Universal  Insurance  Company  vs. 

transfer  was  governed  by  the  Oregon  statute  and  not 
the  United  States  statute.  Parol  evidence  of  transfer 
was  erroneously  received. 
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The  dredge  WISHRAM  was  a  "vessel".  This  has 
been  clearly  held  by  Judge  Hunt  in  City  of  Los  An- 
geles vs.  U.  S.  Dredge  Co.  (C.  C.  A.  9),  14  Fed.  (2)  365. 
If  the  dredge  was  a  "vessel  of  the  United  States"  any 
conveyance  must  be  in  writing  under  the  Federal 
Ship  Mortgage  Act,  46  U.  S.  C.  921.  If  it  was  not  a 
"vessel  of  the  United  States"  any  conveyance  must 
be  in  writing  under  the  Oregon  statute,  0.  C.  L.  A. 
2-907.  North  River  Coal  &  Wharf  Co.  vs.  McWill- 
iams Bros.  (S.  D.  N.  Y.),  28  Fed.  (2)  513. 

The  dredge  was  not  a  "vessel  of  the  United  States" 
within  the  meaning  of  46  U.  S.  C.  921  because  it  was 
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not  registered  or  enrolled.  Therefore,  it  was  gov- 
erned by  the  Oregon  statute  2-907  as  to  transfers. 
Title  to  the  dredge  passed  from  the  Government  to 
Captain  Hugh  Corgan  by  the  letter  (229),  and  re- 
mained there  to  the  time  of  the  loss.  The  Oregon 
statute  of  frauds  is  as  follows: 

"2-907.  A  sale  or  transfer  of  a  vessel  is  not 
valid  unless  it  be  in  writing  and  signed  by  the 
party  making  the  transfer." 

The  appellees  never  owned  the  dredge,  as  they 
alleged  in  their  complaint,  nor  did  their  husbands 
own  it.  The  Trial  Court  erred  in  admitting  evidence 
that  title  came  into  the  appellees  through  family 
conferences  of  the  Steinbachs  in  which  Captain  Cor- 
gan was  not  even  present.  That  Captain  Corgan 
does  not  now  claim  any  interest  is  beside  the  point. 

Ohl  vs.  Eagle  Ins.  Co.  (1826)  (C.  C.  D.  Mass.),  18 
Fed.  Cas.  No.  10,472  and  No.  10,473.  Ohl  procurred 
a  policy  of  insurance  in  his  own  name  and  after  a 
loss  brought  suit.  To  establish  his  ownership  of  the 
schooner  he  produced  a  bill  of  sale  from  Hendricks 
to  Ohl  and  Remington  and  a  certificate  showing 
registry  in  the  names  of  Hendricks  and  Remington. 
He  then  sought  to  prove  by  parol  that  the  purchase 
had  been  made  on  his  sole  account.  This  evidence 
was  objected  to  and  Mr.  Justice  Story  said  in  his 
opinion  on  the  Circuit: 

"  'I  am  of  opinion,  that  the  evidence  is  not 
admissible.  I  think  that  a  title  to  a  ship  cannot 
pass  by  parol  when  she  is  sold  to  a  purchaser. 
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The  general  maritime  law  requires  a  ship  to 
have  some  written  document  of  ownership  at 
least  when  sailing  on  the  ocean;  and  there  is 
nothing  in  our  jurisprudence  which  dispenses 
with  such  a  written  instrument  of  transfer. 
Lord  Stowell  has  observed  (The  Sisters,  5  C. 
Rob  Adm.  155  (438))  that  a  bill  of  sale  is  'the 
universal  instrument  of  transfers  of  ships,  in 
the  usage  of  all  maritime  countries,  and  in  no 
degree  a  peculiar  title  deed  or  conveyance 
known  only  to  the  law  of  England.' 

•       •       • 

"  'I  agree  that  an  equitable  interest  is  insur- 
able. Whether  it  binds  the  underwriter  to  an- 
swer for  any  loss,  when  its  peculiar  nature  is 
not  disclosed  and  the  terms  of  the  insurance 
are  strictly  applicable  to  legal  interests;  and 
whether  there  would  be  any  difference  in  such 
case,  if  the  disclosure  were  not  material  to  the 
risk,  are  questions  upon  which  I  give  no  opin- 
ion *  *  *  Whatever  may  be  the  general  rule  on 
this  subject,  in  ordinary  cases,  I  am  of  opinion 
that  an  insurance  on  a  ship  is  to  be  deemed, 
unless  a  special  explanation  is  given,  to  be  an 
insurance  on  the  legal  interest  and  not  on  a 
mere  equitable  interest  as  contradistinguished 
from  the  legal  interest  of  the  ship;  and  at  all 
events  not  an  insurance  on  a  mere  private, 
verbal  trust,  in  opposition  to  the  ship's  papers 
and  the  overt  acts  of  the  parties.  If  such  an 
interest  is  to  be  insured  it  ought  to  be  dis- 
closed'." 

Justice  Story  then  points  out  that  the  nature  of  the 
title  must  necessarily  be  material  to  the  risk,  asking 
what  rights  of  salvage  would  the  company  have  in 
the  event  of  an  abandonment  by  a  (parol)  owner, 
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not  joined  in  by  another  whose  title  stands  on  a 
different  footing. 

2.  A  marine  insurance  policy  is  void  where  it  pur- 
ports to  indemnify  an  assured  against  loss  or  dam- 
age to  property  in  which  the  assured  has  no  insur- 
able interest. 

7  0.  C.  L.  A.  101-1119. 

7  0.  C.L.  A.  101-1120. 

Chase  v.  Hammond  Lumber  Co.  (C.  C.  A.  9, 
1935),  79  Fed.  (2)  716. 

Lowry  v.  Conn.  Fire  Ins.  Co.  (C.  C.  A.  2, 1934), 
70  Fed.  (2),  324,  Rev.  EDNY.  5  Fed.  Supp. 
325,  Cert.  Den.  293  U.  S.  576. 


In  Chase  vs.  Hammond  Lumber  Co.,  79  Fed.  (2) 
716,  the  Ninth  Circuit  said: 

"It  is  an  elementary  principle  of  marine  in- 
surance law  that  insurance  cannot  be  created 
against  injury  to  property  in  which  the  insured 
has  no  insurable  interest  and,  as  we  have  pointed 
out,  no  insurable  interest  of  the  Hammond 
Lumber  Company  in  the  Dolphins  and  light  is 
alleged,  *  *  *" 

On  December  21, 1906  an  Act  was  adopted  in  Brit- 
ain to  codify  the  law  relating  to  marine  insurance 
(6  Edw.  7,  c.  41).    In  1921  the  Oregon  legislature 
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adopted  an  Act  for  the  same  purpose  (Laws  1921, 
ch.  354).  The  Oregon  Act  is  almost  an  exact  copy 
of  the  English  Act;  for  the  purposes  of  the  present 
point,  the  two  may  be  regarded  as  substantially 
identical  both  in  wording  and  in  meaning.  The  body 
of  the  policy  involved  in  this  case  contains  the  usual 
provision: 

"This  contract  shall  be  governed  by  the  law 
of  the  United  States  of  America  as  to  its  valid- 
ity and  the  legality  of  the  venture.  It  is  other- 
wise subject  to  and  shall  be  governed  by  Eng- 
lish Law  and  Usage  as  to  liability  for  and  settle- 
ment of  any  and  all  claims." 

The  American  Hulls  (Pacific)  1944  endorsement 
does  not  contain  this  or  similar  language  and  pro- 
vides at  its  end  that  (66) : 

"  The  terms  and  conditions  of  this  form  are 
to  be  regarded  as  substituted  for  those  of  policy 
form  to  which  it  is  attached,  the  latter  being 
waived,  except  provisions  required  by  law  to  be 
inserted  in  the  Policy'." 

While  the  Oregon  Law  covers  this  case,  the  Eng- 
lish Statute  and  applicable  decisions  may  also  be 
considered  as  related.  The  pertinent  parts  of  the 
Oregon  statutes  are  published  in  Appendix  A  to  this 
Brief. 

Sections  101-1119  and  101-1120  may  be  regarded 
by  your  Honors  as  fully  disposing  of  this  case.  Sec- 
tion 101-1119,  provides  that  every  wagering  contract 
of  marine  insurance  is  void;  and  that  a  wagering 
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contract  is  one  where  the  assured  has  no  insurable 
interest  and  does  not  expect  to  acquire  one.  Section 
101-1120  defines  insurable  interest  as  a  legal  or 
equitable  relation  to  the  adventure  under  which  one 
would  be  benefited  by  safety  or  prejudiced  by  loss. 

Neither  of  the  appellees  had  any  legal  or  equit- 
able relation  to  the  dredge;  they  had  a  sentimental 
interest  in  it,  but  that  is  all.  Carolyn  Steinbach 
neither  paid  nor  received  any  money.  Frances 
Steinbach  loaned  money  to  her  husband  and  his 
brother  to  help  purchase  and  insure  the  dredge,  but 
she  received  their  unsecured  note  for  this  loan  and 
they  state  that  they  will  pay  her  back  regardless  of 
the  outcome  of  this  case.  Neither  lady  stands  in  a 
legal  or  equitable  relation  to  the  dredge  by  which 
she  would  have  benefited  by  its  safe  arrival  or  by 
which  she  is  damaged  through  its  loss. 

Expectations  for  the  future  were  that  the  dredge 
be  owned  by  a  corporation  whose  stock  was  to  be 
owned  by  the  two  Steinbach  men  and  the  two 
Corgans. 

The  ladies  neither  owned  at  the  time  of  the  loss 
nor  anticipated  owning  the  dredge  at  any  time  in 
the  future. 

3.  Since  the  statute  of  19  Geo.  2,  c.  37,  1751,  out- 
lawing gambling  policies,  it  has  been  necessary,  in 
an  action  on  a  marine  insurance  policy,  for  the 
plaintiff  to  allege  facts  showing  ownership  or  other 
character  of  insurable  interest. 
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Dollar  S.  S.  Co.  v.  Maritime  Ins.  Co.  (N.  D. 
CaL),  149  Fed.  616. 

Hardwick  v.  State  Ins.  Co.,  20  Or.  547,  26  Pac. 
840. 

Chrisman  v.  State  Ins.  Co.,  16  Or.  283,  18  Pac. 
466. 

Cousins  V.  Nantes,  3  Taunt.  511,  128  Reprint 
203. 


In  Cousins  u.  Nantes,  128  Reprint  203  it  was  held 
(207) : 

"On  a  wagering  policy,  there  is  no  salvage,  no 
abandonment,  no  return  of  premium  for  short 
interest  *  *  *  but  it  is  the  contrary  on  a  policy 
on  interest;  *  *  *.  Upon  such  a  policy,  therefore, 
we  are  of  opinion,  according  to  the  practice  of 
60  years  since  the  statute  (19  Geo.  2,  C.  37)  that 
it  is  necessary  to  allege  the  interest  in  the 
declaration,  in  order  that  the  defendant  may  see 
what  that  interest  is,  and  in  whom  it  is." 

In  an  action  to  recover  upon  a  fire  insurance  pol- 
icy, the  Oregon  Court  said,  Chrisman  v.  State  Ins. 
Co.,  16  Or.  283: 

"The  plaintiff's  interest  in  the  property  cov- 
ered by  the  policy,  then,  being  one  of  the  essen- 
tial facts  upon  which  his  right  to  recovery  de- 
pends, it  must  be  alleged  in  the  complaint;  and 
without  such  allegation  the  complaint  is  fatally 
defective." 
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Gambling  marine  insurance  policies  were  out- 
lawed nearly  200  years  ago.  It  follows  that  since  that 
time  it  has  been  necessary  to  aver  in  a  complaint 
upon  a  marine  policy  the  facts  showing  the  insur- 
able interest  of  the  plaintiff. 

The  appellees  have  alleged  ownership  and  this  is 
the  character  of  interest  upon  which  the  policy  was 
issued  (64).  However,  the  record  is  destitute  of  evi- 
dence tending  to  show  ownership  and,  indeed,  the 
evidence  shows  without  dispute  that  appellees  never 
owned  the  dredge  and  never  expected  or  intended 
to  own  it.  A  fatal  variance  exists  between  pleading 
and  proof. 

4.  The  burden  is  upon  the  assured  of  proving  the 
same  insurable  interest  alleged  in  his  complaint — 
in  this  case,  ownership. 

Oatman  v.  Bankers,  etc.,  Assn.,  66  Or.  388, 133 
Pac.  1183,  Reh.  den.,  134  Pac.  1033. 

Cohen  v.  Hannam,  6  Taunt,  101,  128  Reprint 
625. 

Catlett  V.  Pacific  Ins.  Co.  (C.  C.  N.  Y.),  5  Fed. 
Gas.  No.  2517. 

Bell  V.  Ansley,  16  East  141;  104  Reprint  1042. 
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In  Bell  V.  Ansley,  16  East.  141,  104  Reprint  1042, 
the  plaintiff  sued  to  recover  on  a  cargo  policy  alleg- 
ing sole  ownership  of  the  goods  in  himself.  The 
policy  recited  ownership  in  both  plaintiff  and  his 
brother  William  Bell,  and  at  the  trial  the  evidence 
supported  the  policy. 

The  Court  held  that  this  variance  between  plead- 
ing and  proof  was  fatal: 

"This  was  a  question  of  variance." 

•  •       • 

"*  •  •  ^g  3j.g  Qf  opinion  *  *  *  the  underwriters 
are  entitled  to  have  it  stated  truly  upon  the  rec- 
ord whose  interest  the  policy  was  to  protect.'* 

•  •       • 

"It  certainly  is  material  also,  in  point  of  pub- 
lic policy  and  convenience,  that  a  disclosure  of 
the  true  interest  meant  to  be  covered  by  the 
policy  should  be  made  *  *  *." 

•  •       • 

"Upon  the  ground,  therefore,  that  it  is  a  ma- 
terial allegation,  namely:  the  allegation  on 
whose  account  and  for  whose  use  and  benefit 
a  policy  is  made;  and  that  the  statement  ought 
to  be  according  to  the  truth;  we  are  of  opinion 
that  the  variance  in  this  case  was  fatal,  and  that 
the  rule  for  a  non-suit  should  be  made  abso- 
lute." 

In  a  suit  on  a  marine  insurance  policy,  the  plain- 
tiff necessarily  undertakes  the  burden  of  proving 
his  insurable  interest  as  alleged  in  his  complaint,  as 
he  does  the  other  material  allegations  of  the  com- 
plaint. The  appellees  have  offered  no  evidence  tend- 
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ing  to  prove  their  allegation  of  ownership.    The 
evidence  is  to  the  contrary. 

5.  Where  an  assured  causes  a  policy  of  marine 
insurance  to  be  issued  purporting  to  indemnify  him 
as  owner  in  respect  to  loss  or  damage  to  property  of 
w^hich,  in  truth  he  is  not  the  owner,  the  policy  is 
void. 

Curacao  Trading  Co.  v.  Federal  Ins.  Co.  (S.  D. 
N.  Y.),  50  Fed.  Supp.  441.  Aff'd  C.  C.  A.  2, 
137  Fed.  (2)  911.   Cert.  Den.,  321  U.S.  765. 

National  Oil  Transp.  Co.  v.  U.  S.  (D.  C.  La., 
1927),  18  Fed.  (2)  305. 

Vancouver  Nat.  Bank  v.  Law  Union  Crown 
Ins.  Co.  (C.  C.  Or.,  1907),  153  Fed.  440. 

Finlon  v.  National  Union  Fire  Ins.  Co.,  65  Or. 
493,  132  Pac.  712. 


In  Curacao  Trading  Co.  v.  Federal  Ins.  Co.,  50 
Fed.  Supp.  441,  the  plaintiff  sued  on  a  floating  im- 
port policy  to  recover  for  physical  loss  of  a  quantity 
of  cocoa  beans  in  a  warehouse.  The  beans  were  de- 
termined to  belong  to  others  than  plaintiff.  The 
District  Court  said  (443) :  . 

"The  certificates  issued  to  plaintiff  gave  him 
no  interest  in  any  cocoa  beans  in  the  warehouse. 
They  were  nulities  as  documents  evidencing 
any  right  to  possession  or  ownership  of  any  of 
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the  merchandise  described  in  them.  *  *  *  An- 
other owned  all  of  the  merchandise  in  the  ware- 
house and  had  a  right  to  immediate  possession 
absolute  as  against  this  plaintiff." 

In  Vancouver  National  Bank  v.  Law  Union  & 
Crown  Ins.  Co.,  153  Fed.  440,  453,  it  was  held  that 
where  one  Cone,  indebted  to  the  bank  had  taken  a 
policy  of  insurance  as  owner  with  loss  payable  to 
the  bank  and  then  subsequently,  but  prior  to  its  loss 
by  fire,  conveyed  the  insured  property  to  a  cor- 
poration the  policy  was  avoided.  Judge  Wolverton 
said: 

"So  that  there  can  be  no  question,  under  the 
contract  and  under  the  evidence,  that  the  sale 
was  absolute  and  not  conditional,  that  it  took 
effect  at  once  to  transfer  the  equitable  title,  and 
that  the  loss  by  the  fire  fell  upon  the  Oregon 
Fir  Lumber  Co.,  and  not  upon  Cone,  and  as  the 
contract  had  the  effect  to  violate  the  condition 
of  the  policy,  it  relieved  the  insurance  company 
of  all  liability  thereunder." 

In  Finlon  v.  National  Union  Fire  Ins.  Co.,  65  Or. 
493,  the  plaintiff,  having  only  a  lease  with  an  option 
to  buy,  procured  a  policy  of  fire  insurance  as  owner. 
A  loss  occurred  and  the  Court  said: 

"The  lease,  with  the  lessee's  option  to  pur- 
chase, does  not  in  any  sense  of  the  word  vest 
him  with  fee  simple  title  to  the  land  on  which 
the  insured  building  stood.  There  being  no 
agreement  to  the  contrary  indorsed  upon  the 
policy  or  added  thereto  as  required  by  the  stat- 
ute, that  instrument  was  shown  to  be  void, 
making  plaintiff's  case  amenable  to  the  objec- 
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tion  urged  by  the  motion  for  non-suit.  In  this 
respect,  if  in  no  other,  the  plaintiff  failed  to 
prove  a  case  sufficient  to  be  submitted  to  the 
jury  under  the  allegations  of  his  complaint." 

At  the  conference  at  which  this  insurance  policy 
was  ordered,  Mr.  Steinbach  told  Mr.  Knapp  that  the 
appellees  had  bought  the  dredge  in  their  names, 
with  their  money  and  were  the  owners  thereof.  The 
policy  then  issued  naming  the  appellees  as  owners 
and  not  in  any  other  capacity.  The  appellees  have 
alleged  in  their  complaint  that  they  were  the  owners 
and  an  issue  has  been  created  on  this  allegation. 

Even  if  appellees  had  shown  some  insurable 
interest  in  themselves  other  than  ownership,  which 
they  did  not,  the  could  not  recover  on  this  policy  on 
the  basis  of  the  pleadings  in  this  case.  The  policy 
names  them  as  owners;  they  have  pleaded  that  they 
are  owners;  they  could  recover  in  no  other  capacity 
than  as  owners. 

6.  Failure  of  an  assured  to  disclose  to  the  insurer 
his  true  interest  in  any  proposed  risk,  or  a  misrep- 
resentation by  an  assured  to  an  insurer  of  his  inter- 
est therein  avoids  a  policy  of  marine  insurance. 

7  0.  C.  L.  A.  101-1132. 
7  0.  C.  L.  A.  101-1134. 
Ohl  V.  Eagle  Ins.  Co.  (C.  C.  Mass.  1826),  18 

Fed.  Cas.  No.  10,473. 
National  Oil  Transp.  Co.  v.  U.  S.  (D.  C.  La., 

1927),  18  Fed.  (2)  305. 
Murphy  v.  Old  Dominion  (E.  D.  N.  C),  Fed. 

Cas.  9945. 
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In  Ohl  u.  Eagle  Ins.  Co.,  18  Fed.  Cas.  No.  10,473, 
the  assured  sought  to  recover  on  a  policy  for  loss  of 
a  ship,  the  papers  of  which  disclosed  assured  to  be 
a  joint  owner  with  one  Remington.  Assured  at- 
tempeted  by  parol  to  show  himself  the  sole  owner. 
The  Court  states: 

"No  one  has  a  right  to  say,  that  the  true  char- 
acter of  the  ship  and  the  representation  of  the 
genuine  interest  of  the  parties  to  the  insurance 
are  not,  or  may  not  be  material  to  the  under- 
writer in  estimating  his  risk  *  *  *  In  what  man- 
ner could  the  underwriters,  in  this  very  case, 
assert  an  exclusive  ownership  upon  an  aban- 
donment against  Remington?  The  effect  of  the 
acts  of  the  master,  being  a  part  owner,  might 
be  very  important  in  the  consideration,  not  only 
of  questions  of  peril  and  revenue,  but  of  the 
general  conduct  of  the  voyage.  If  the  under- 
writer is  not  put  upon  any  inquiries  of  this  na- 
ture by  any  disclosure  of  a  special  interest  or 
special  ownership,  he  has  a  right  to  suppose, 
that  the  parties  deal  with  him  upon  the  naked 
avowal  of  legal  titles." 

In  Murphey  v.  Old  Dominion  Ins.  Co.,  Fed.  Cas. 
No.  9,945  beneficiaries  of  an  estate  made  repre- 
sentation that  they  were  the  absolute  owners  and 
this  was  held  to  vitiate  a  policy. 

The  reason  the  policy  was  issued  to  the  appellees 
as  owners  is  that  J.  L.  Steinbach  and  Captain  Cor- 
gan  ordered  it  that  way.  Mr.  Knapp  said  it  is  not  a 
custom  in  the  insurance  business  to  question  the 
truth  of  disclosures  and  representations  of  this 
kind  (205).  There  is  a  good  reason  for  this;  the  law 
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is  very  strict  in  requiring  the  truth  of  a  prospective 
insured  in  his  statement  to  the  agent  of  the  insur- 
ance company.  The  nature  of  the  insured's  interest 
in  the  subject  matter  is  certainly  material  to  the 
risk. 

The  liability  of  the  underwriter  is  different  for 
different  kinds  of  insurable  interests.  Where  the 
interest  is  that  of  lien  claimant,  the  insurance  com- 
pany is  liable  only  to  the  extent  to  which  the  assured 
is  unable  to  collect  from  the  debtor,  and  having  paid 
the  loss,  is  subrogated  to  the  lien.  In  such  a  case,  in 
the  event  of  a  constructive  total  loss,  the  assured 
would  be  unable  to  abandon  to  the  underwriter,  be- 
cause a  lien  creditor  has  no  title  to  transfer.  Where 
the  interest  is  ownership,  the  underwriter  is  liable 
for  the  full  amount  of  the  insurance,  but  in  the 
event  of  constructive  total  loss,  he  would  be  entitled 
to  such  salvage  value  as  might  inhere  in  the  vessel. 
The  underwriter  is  entitled  to  know  where  he 
stands  and  what  interest  he  is  insuring.  He  is  enti- 
tled to  have  the  truth  told  to  him  as  a  basis  for  issu- 
ance of  the  policy. 

We  might  add  a  line  about  the  quotations  from 
Cousins  us.  Nantes,  supra  (  34  )  and 

that  from  Ohl  us.  Eagle  Insurance  Co.  (  40  ) 
to  the  effect  that  on  a  wagering  policy  there  is  no 
salvage  or  abandonment.  One  of  the  definitions  of  a 
wagering  policy  (0.  C.  L.  A.  101-1119)  is  a  policy 
made  "without  benefit  of  salvage  to  the  insurer." 
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Let  us  suppose  this  dredge  on  the  beach,  intact, 
and  a  claim  by  the  appellees  against  the  company 
based  on  a  constructive  total  loss.  Let  us  suppose 
that  the  insurance  company  has  a  prospect  who  is 
willing  to  buy  the  dredge,  where  is  and  as  is,  for 
one-half  of  the  amount  named  in  the  policy,  and  the 
company  is  anxious  to  pay  the  claim,  accept  the 
abandonment,  sell  the  salvage  and  reduce  its  loss 
by  one-half. 

Since  the  appellees  did  not  own  the  dredge,  they 
could  not  transfer  a  good  title  to  the  company, 
which,  in  turn,  could  not  give  a  good  title  to  its  pros- 
pective purchaser.  Therefore,  the  company  is  in  the 
position  of  having  issued  a  policy  "without  benefit 
of  salvage"  on  a  risk  where  there  is  a  possibility  of 
salvage. 

This  is  one  example  of  the  operation  of  a  wager- 
ing policy  or  a  policy  without  benefit  of  salvage  to 
the  insurer. 

The  prohibition  against  the  issuance  of  gambling 
policies  rests  as  heavily  upon  insurance  companies 
as  upon  assureds  who  seek  to  obtain  policies  where 
they  have  no  interest.  The  law,  with  good  morality 
and  reason,  forbids  an  insurance  company  from 
contracting  away  its  possibility  of  salvage. 

It  is  no  answer  to  the  above  problem  of  salvage 
that  Captain  Corgan  might  have  joined  in  a  bill  of 
sale  to  the  Wishram  under  the  circumstances  out- 
lined. The  point  is  that  Captain  Corgan,  not  being 
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an  assured,  could  not  be  obligated  to  join,  and  no- 
body knows  whether  he  would  or  would  not  have 
joined. 

In  this  connection,  we  refer  the  Court  to  the  case 
of  Ohl.  vs..  Eagle  Insurance  Co.,  (  ) 

Justice  Story  saw  very  clearly  the  outcome  of  treat- 
ing as  lawful  and  binding  a  policy  of  marine  insur- 
ance where  the  insurable  interest  rested  on  nothing 
more  firm  than  a  trust  claimed  to  exist  by  parol. 
Such  a  policy  would  be  a  wagering  policy. 

On  the  subject  of  disclosure  by  the  assured  please 
see  also  the  cases  cited  under  point  14  infra. 

7.  Husband  and  wife  under  Oregon  law,  main- 
tain separate  status  as  regards  ownership  of  prop- 
erty and  neither  has  an  insurable  interest  in  the 
property  of  the  other. 

Price  V.  United  Pacific  Co.,  153  Or.  259,  56 
Pac.  (2d)  116. 

Oatman  v.  Bankers  Fire  Assn.,  Q^  Or.  388, 
133  Pac.  1183. 

Mercantile  Ins.  Co.  v.  The  Orphan  Boy  (N.  D. 
Oh.),Fed.  Gas.  9431. 

The  case  of  Price  v.  United  Pacific  Co.,  153  Or. 
259,  was  an  action  by  plaintiff  on  a  policy  of  bur- 
glary insurance.  The  loss  was  of  a  diamond  ring 
belonging  to  plaintiff's  wife.  The  Court,  after  re- 
viewing authorities,  said: 

"It  follows  from  the  above  that,  in  our  opin- 
ion, the  complaint  does  not  allege  a  cause  of 
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action  in  favor  of  Mr.  Price,  and  that  the  evi- 
dence does  not  disclose  one  in  his  favor.  He  was 
not  the  owner  of  the  ring  and  had  no  insurable 
interest  in  it." 

In  Oatman  v.  Bankers  Fire  Relief  Assn.,  66  Or.  388, 
the  action  was  on  a  fire  policy  issued  to  plaintiff 
covering  house  and  personal  property.  The  evidence 
disclosed  that  the  deed  to  the  premises  went  to  the 
plaintiff's  wife.  The  Court  held  that  the  insured 
could  not  recover  as  his  interest  in  his  wife's  prop- 
erty was  not  an  insurable  one.  The  Court  said  (392) : 

"The  plaintiff  H.  M.  Oatman  has  no  insurable 
interest  in  said  real  property  on  which  the  house 
was  located  *  *  *.  A  person  has  an  insurable 
interest  in  properly  only  when  the  conditions 
are  such  that  he  will  lose  in  case  the  property 
should  be  burned  (citing  authorities). 

•       •       • 

"In  this  state  a  husband  has  no  insurable 
interest  in  his  wife's  property." 
Oregon's  Community  Property  Law  is  not  in- 
volved in  this  case.  Chapter  525,  Oregon  Laws,  1947, 
went  into  effect  July  5,  1947,  long  after  the  facts  in 
this  case  arose. 

Under  the  Oregon  Constitution,  Article  XV,  Sec- 
tion 5,  and  the  married  women's  property  acts  of 
Oregon  (0.  C.  L.  A.,  63-202  to  206)  a  married  woman 
of  this  state  owns  her  property  separate  and  apart 
from  that  of  her  husband,  and  it  is  not  subject  to 
levy  for  his  debts.  She  does  not,  however,  have  any 
rights  in  her  husband's  separate  property,  and  it  is 
not  subject  to  her  debts. 
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This  concept  has  been  clearly  established  in  this 
state  in  the  above  cases  defining  insurable  interest. 
The  husband  has  no  insurable  interest  in  his  wife's 
property,  nor  has  the  wife  an  insurable  interest  in 
the  husband's  property. 

The  laws  of  dower  and  curtesy  are  not  involved 
here,  they  relate  to  real  estate  and  not  to  personal 
property.  Whether  an  inchoate  right  of  dower  is 
insurable  need  not  be  decided  in  this  case.  Certainly 
if  it  is,  the  policy  must  define  it  as  such.  A  married 
woman  seeking  to  insure  her  inchoate  right  of  dower 
in  her  husband's  real  property  cannot  do  so  by  rep- 
resenting to  the  insurance  company  that  her  inter- 
est is  an  absolute  property  right. 

8.  In  Oregon  there  is  no  joint  tenancy  of  personal 
property.  Dual  or  multiple  tenancy  in  personal 
property  is  in  common. 

Manning  v.  U.  S.  National  Bank,  174  Or.  118, 
148  Pac.  (2d)  255. 

Nunner  v.  Erickson,  151  Or.  575,  51  Pac.  (2d) 
839. 

Stout  V.  Van  Zante,  109  Or.  430,  219  P.  804, 
220  P.  414. 

Is  the  judgment  in  this  case  in  favor  of  the  ap- 
pellees a  joint  or  a  several  judgment?  The  answer 
is  not  to  be  found  in  the  judgment  itself  (54).  The 
Oregon  law  says  they  own  the  judgment  in  common, 
one-half  to  each.  The  record  in  the  case  says  some- 
thing about  children  in  the  Steinbach  families.  Sup- 
pose Carolyn  Steinbach  were  to  die  intestate,  would 
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her  children  acquire  all  or  one-half  of  this  $11,000 
right  which  has  been  created  in  her  name  by  the  Dis- 
trict Judge  out  of  nothing  but  family  talk.  If  she  has  a 
right  in  common  what  is  the  extent  of  that  right? 
If  a  moiety,  why?  She  put  up  nothing. 

9.  A  part  owner  has  no  insurable  interest  in  the 
shares  of  other  part  owners : 

Graves  v.  Boston  Mar.  Inc.  Co.,  2  Cranch  419, 
2  L.  ed.  324. 

Murray  v.  Columbia  Ins.  Co.,  11  Johns  (N.  Y.) 
302. 

Even  if  Frances  Steinbach,  despite  the  authority 
to  the  contrary,  were  to  be  considered  as  having  an 
insurable  interest  to  the  extent  of  $1650  (and  it  could 
not  possibly  be  considered  greater)  Carolyn  Stein- 
bach could  not  sue  upon  that  interest. 

10.  One  who  advances  money  to  another  for  the 
purchase  of  property  is  merely  a  general  creditor, 
and  does  not  acquire  a  lien  on  the  property.  This 
rule  holds  good  where  the  property  thus  purchased 
is  maritime  in  character. 

Shooters  Island  Co.  vs.  Standard  Shipbuilding 
Corp  (C.  C.  A.  3,  1923),  293  Fed.  706. 

The  Guiding  Star  (D.  C.  Ohio,  1883),  18  Fed. 
263. 

The  Sarah  Harris  (C.  C.  N.  Y.,  1876),  21  Fed. 
Cas.  No.  12,346. 

John  L.  and  David  E.  Steinbach  advanced  money 
to  Captain  Corgan  to  buy  and  insure  the  dredge,  but 
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did  not  thereby  acquire  any  lien  upon  the  dredge. 
Frances  Steinhach  advanced  money  to  the  two 
Steinhach  men  to  aid  them  in  making  their  ad- 
vances. She  did  not  thereby  acquire  any  lien  on  the 
dredge. 

11.  A  general  creditor  of  an  owner  of  property 
has  no  insurable  interest  in  the  property. 

Vancouver  National  Bank  v.  Law  Union  Ins. 
Co.  (C.  C.  Or.  1907),  153  Fed.  440. 

American  Equitable  Assur.  Co.  v.  Powderhj 
Coal  Co.,  221  Ala.  280,  128  So.  225. 

In  Vancouver  National  Bank  v.  Law  Union  Co.  (D. 
Or.),  153  Fed.  440,  one  Cone  doing  business  as  a  lum- 
ber company  obtained  a  policy  of  insurance  and 
had  it  made  payable  to  the  plaintiff  bank  who  was 
his  general  creditor.   The  Court  states: 

"It  is  first  contended  that  the  plaintiff  cannot 
recover,  for  the  reason  that  it  is  without  an  in- 
surable interest  in  the  property  covered  by  the 
policy  of  insurance.  Under  the  testimony,  and 
by  the  explicit  admission  of  the  parties,  the 
plaintiff  had  not  at  the  date  of  the  policy,  nor 
has  it  now,  any  other  interest  in  the  subject  of 
the  insurance  except  as  a  general  creditor.  It 
had  not  then,  nor  has  it  now,  any  mortgage  or 
judgment  but  holds  the  promissory  notes  of 
Cone  *  *  *  for  moneys  loaned  or  advanced,  so 
that  it  stands  absolutely  as  a  general  creditor 
*  *  *  without  an  insurable  interest." 

In  American  Equitable  Assur.  Co.  v.  Powderly 
Coal  Co.,  221  Ala.  280,  the  Alabama  Court  in  an  ac- 
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tion  on  a  fire  policy  stated  the  rule: 

"It  is  further  recognized  in  this  state  that  a 
simple  contract  creditor  without  a  lien  of  any 
character,  *  *  *  has  not  an  insurable  interest  in 
the  property  of  his  debtor." 

The  two  Steinbach  men,  as  co-partners  in  the 
Steinbach  Iron  Works,  are  general  creditors  of  Cap- 
tain Hugh  Corgan  and  his  son,  doing  business  as 
Coast  Dredging  &  Construction,  Ltd.,  to  the  extent 
of  $9,446.26  (222).  Frances  Steinbach  is  a  general 
creditor  to  the  extent  of  $1,650.00  of  Steinbach  Iron 
Works  (Exhibit  7  (4)  223;  Exhibit  7  (11)  and  7  (14) 
223).  Captain  Hugh  Corgan  took  the  title  to  the 
dredge  from  the  government  and  held  that  title  up 
to  the  time  of  the  loss.  Under  the  general  creditor 
authorities,  above  cited,  the  Steinbach  men  had  no 
insurable  interest  in  the  dredge,  and  even  if  they 
had  owned  the  dredge,  Frances  Steinbach  would 
have  no  insurable  interest  in  it.  Carolyn  Steinbach 
w^as  not  a  general  creditor  of  anybody. 

Aside  from  all  this,  the  policy  was  issued  to  the 
two  ladies  as  owners  of  the  dredge,  not  as  creditors 
of  anybody,  and  they  alleged  in  their  complaint 
that  they  were  the  owners  of  the  dredge. 

12.  Where  the  claim  of  a  creditor  is  secured  by  a 
lien  upon  the  debtor's  property  the  creditor's  lien 
interest  is  insurable,  but  upon  the  destruction  of  the 
property  by  a  peril  insured  against,  the  assured  cred- 
itor cannot  recover  from  the  insurer  without  alleg- 
ing and  proving  that  the  debtor  has  no  other  prop- 
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ert}'  out  of  which  the  creditor  can  recover  the 
amount  of  his  claim,  for  only  under  these  condi- 
tions can  the  assured  be  said  to  have  suffered  from 
the  destruction  of  his  debtor's  property. 

Spare  v.  Home  Mutual  Ins.  Co.  (D.  C.  Ore.), 
15  Fed.  707. 

In  Spare  v.  Home  Mutual  Ins.  Co.,  15  Fed.  707,  the 
action  was  to  recover  on  a  fire  policy.  Plaintiff  ob- 
tained and  docketed  a  judgment  against  Lurch,  who 
owned  a  warehouse,  and  thereafter  secured  from 
defendant  a  policy  of  insurance  on  the  warehouse. 
The  warehouse  was  burned. 

Judge  Deady  said: 

"The  contract  for  insurance  being  one  for  in- 
demnity only  it  follows  that,  while  the  judg- 
ment creditor  may  insure  himself  against  loss 
by  injury  from  the  fire  to  the  whole  or  any  part 
of  his  security,  —  the  property  upon  which  his 
judgment  is  a  lien,  —  yet  before  he  can  recover 
on  such  contract  as  for  a  loss  sustained  by  the 
peril  insured  against  it,  it  must  appear  that  at 
the  time  of  the  fire  the  amount  of  the  judgment 
could  not  have  otherwise  been  made  on  an  exe- 
cution against  the  property  of  the  judgment 
debtor.  If  notwithstanding  the  injury  to  the 
debtor's  property  by  fire,  he  has  sufficient  left, 
out  of  which  the  judgment  may  be  made,  the 
creditor  has  sustained  no  loss,  and  can  recover 
nothing  from  the  insurer.  His  contract  was 
against  loss  to  himself  by  fire,  not  his  debtor." 

Judge  Deady's  decision  is  significant  because  it 
shows  how  far  removed  are  these  appellees  from 
having  an  insurable  interest  in  the  dredge.  If  Fran- 


50  Universal  Insurance  Company  vs. 

ces  Steinbach  had  had  a  lien  on  the  dredge  securing 
her  promissory  note  signed  by  Steinbach  Iron 
Works,  she  would  have  had,  at  the  time  of  the  loss, 
an  insurable  interest  to  the  extent  of  $1,650  only, 
since  the  note  had  been  paid  down  to  that  figure 
prior  to  the  loss  (223).  But,  in  order  to  recover  on 
the  policy,  it  would  be  necessary  for  her  to  allege 
and  prove  that  the  two  Steinbach  men  had  no  other 
property  out  of  which  she  could  collect  the  balance 
of  her  note.  Not  only  did  she  not  allege  this  as  a 
fact  or  offer  any  evidence  in  support  of  it,  but  John 
L.  Steinbach  says  she  is  going  to  be  paid  regardless 
of  the  outcome  of  this  case  (97).  Steinbach  Iron 
Works  got  their  settlement  from  the  Maritime  Com- 
mission prior  to  June  1945,  amounting  to  $29,000 
(118),  and  the  evidence  indicates  that  they  were  sol- 
vent when  the  loss  occurred. 

13.  This  action  is  not  prosecuted  by  the  real  party 
in  interest. 

Rule  17  (a)  Federal  Rules  of  Civil  Procedure. 
Capital  Fire  Ins.  Co.  v.  Langhorne  (C.  C.  A. 
8),  146  Fed.  (2)  237. 

The  case  at  bar  is  not  one  where  the  policy  ex- 
pressly provides  that  the  loss,  if  any,  shall  be  pay- 
able to  some  person  other  than  the  assured,  as  such 
other  person's  insurable  interest  may  appear. 
Under  our  policy,  the  loss  is  payable  only  to  the 
assureds  as  owners.  The  case  of  Capital  Fire  Ins.  Co. 
V.  Langhorne  (C.  C.  A.  8),  146  Fed.  (2)  237,  243,  cor- 
rectly applies  Rule  17a  to  a  situation  where  a  vendee 
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of  real  property  insured  it  for  tlie  benefit  of  tlie 
vendor  as  the  vendor's  insurable  interest  appeared. 
This  was  a  contract  for  the  benefit  of  a  third  party, 
valid  under  Minnesota  law,  and  the  Court  held  that 
the  vendor,  suing  for  his  own  interest,  was  the  real 
party  in  interest  under  Rule  17a  to  the  extent  of  his 
interest. 

Captain  Corgan  had  the  only  interest  in  the  dredge 
capable  of  being  insured. 

The  appellees  have  a  judgment  for  $11,437.50  ex- 
clusive of  interest,  costs  and  attorney's  fees.  No  evi- 
dence whatever  tends  to  show  that,  if  they  collect 
the  judgment,  they  will  keep  any  part  of  the  money, 
unless  by  gifts  from  their  husbands.  Carolyn  Stein- 
bach  has  nothing  coming  whatever  from  anybody. 
Frances  Steinbach  will  be  repaid  her  $1,650  even  if 
this  Court  reverses  this  case.  We  think  it  is  a  fair 
inference  from  all  the  testimony  that  if  this  judg- 
ment is  collected  Captain  Corgan  will  pay  Steinbach 
Iron  Works  $9,446.26  out  of  the  proceeds  and  will 
claim  the  balance. 

The  appellees  are  not  the  real  parties  in  interest. 

DISCLOSURE 

14.  Failure  by  the  assured,  during  the  negotia- 
tions for  a  policy,  to  disclose  to  the  insurer  every 
circumstance  known  to  him  and  material  to  the  risk, 
avoids  the  policy,  even  in  the  absence  of  intent  to 
deceive. 
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7  0.  C.  L.  A.  101-1132. 
7  0.  C.  L.  A.  101-1133. 

Btesh  u.  Royal  Ins.  Co.  (C.  C.  A.  2,  1931),  49 
Fed.  (2)  720 

King  v.  Aetna  Ins.  Co.  (C.  C.  A.  2,  1931),  54 
Fed.  (2)  253. 

California  Rec.  Co.  v.  New  Zealand  Ins.  Co., 

23  Cal.  App.  611,  138  Pac.  960. 
Riley  v.  Delafield,  1  Johns  (N.  Y.)  522. 

In  King  v.  Aetna  Ins.  Co.  (C.  C.  A.  2),  54  Fed.  (2) 
253,  concealment  of  over-valuation  of  a  yacht  was 
held  to  be  such  as  to  avoid  the  policy. 

In  Btesh  v.  Royal  Ins.  Co.  (C.  G.  A.  2),  49  Fed.  (2) 
720,  the  plaintiff  insured  a  shipment  of  silk  as  silk 
but  failed  to  disclose  to  the  insurance  company  that 
he  had  declared  it  to  the  carrier  as  cotton.  This  fail- 
ure voided  his  policy,  it  being  shown  that  the  car- 
rier ordinarily  exercised  more  care  in  the  custody 
of  silks  than  with  respect  to  cottons. 

The  Court  stated  the  rule  thus  (721)  : 

"The  assured  under  a  marine  policy  must  dis- 
close to  the  underwriter  all  the  circumstances 
known  to  him  which  materially  affect  the  risk. 

•       •       • 

"It  is  not  necessary  that  the  assured  should 
intend  a  fraud  upon  the  underwriter;  his  duty  is 
positive  to  disclose." 

John  L.  Steinbach  and  Captain  Hugh  Corgan  ne- 
gotiated the  policy  on  behalf  of  the  appellees.  Under 
the  facts  of  this  case,  the  appellees  could  not  repudi- 
ate their  authority  to  act  as  their  agents  within  the 
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meaning  of  0.  C.  L.  A.  101-1133.  They  withheld  from 
the  insurance  company  "circumstances"  which  it 
was  their  duty  to  disclose: 

First,  that  the  appellees  did  not  own  the  dredge, 
but  were  taking  the  insurance  in  their  names  so  that 
in  the  event  of  a  loss  the  creditors  of  the  Steinbach 
Iron  Works  could  not  levy  on  the  money;  that  Cap- 
tain Corgan  owned  the  dredge,  and  it  was  intended, 
in  the  future,  that  the  dredge  be  owned  by  a  corpora- 
tion whose  stock  should  be  owned  32%  to  each  of 
the  two  Steinbach  men  and  Captain  Corgan  and  4% 
to  J.  H.  Corgan  (Corgan,  137).  All  of  these  f^cts 
were  material  to  the  risk  and  should  have  been  con- 
sidered by  any  prudent  underwriter  prior  to  accept- 
ing the  risk.  Mr.  Knapp  says  that  if  they  had  been 
known  to  him  that  he  would  not  have  issued  the 
policy  in  the  names  of  the  two  ladies  ( 198) .  Whether 
the  company  would  have  accepted  the  risk  at  all  had 
these  circumstances  been  disclosed  to  it  does  not 
appear.  (See  point  6,  supra.) 

Secondly,  appellant  contended  in  the  Lower  Court 
that  Mr.  Steinbach  and  Captain  Corgan  did  not  dis- 
close that  the  towage  was  to  be  made  by  the  f ishboat 
Julia  D,  instead  of  the  approved  tug  Umpqua  Chief, 
but  the  Court  has  determined  that  point  against 
appellant  on  disputed  evidence  and  we  do  not  raise 
it  again. 

Thirdly,  no  disclosure  was  ever  made  to  the  com- 
pany or  its  agent  that  towage  was  to  be  made  with  a 
hawser  "borrowed"  from  the  storage  loft  of  the 
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Coast  Guard  (202).  If  such  a  disclosure  had  been 
made,  Mr.  Knapp  would  have  insisted  upon  a  sur- 
vey of  the  whole  venture  (202),  which  would  have 
disclosed  that  Captain  Corgan  contemplated  tow- 
age by  a  fishboat  and  not  by  a  tugboat  approved  by 
the  Board  of  Marine  Underwriters. 

We  will  refer  back  to  the  matter  of  the  hawser  in 
a  later  portion  of  our  brief. 

These  matters  in  respect  to  which  there  was  a 
failure  to  disclose,  namely,  the  ownership  and  fi- 
nancial arrangements,  and  the  borrowed  hawser, 
were  circumstances  material  to  the  risk  which 
should  be  considered  by  a  prudent  underwriter.  Mr. 
Knapp's  testimony  (195-203)  makes  this  entirely 
clear  and  is  undisputed. 

15.  A  misrepresentation  by  the  insured  during  ne- 
gotiation of  the  policy  of  a  matter  material  to  the 
risk  avoids  the  policy  if  not  true,  regardless  of 
whether  or  not  the  assured  intended  to  deceive  the 
insurer. 

7  0.  C.  L.  A.  101-1134. 

Bella  S.  S.  Co.  v.  Ins.  Co.  of  S.  Am.  (C.  C.  A.  4, 
1925),  5  Fed.  (2)  570. 

Wathen  v.  Public  Fire  Ins.  Co.  (C.  C.  A.  2, 
1932),  61  Fed.  (2)  962. 

Kerr  v.  Union  Mar.  Ins.  Co.  (C.  C.  A.  2,  1904), 
130  Fed.  415. 

In  Wathen  u.  Public  Fire  Ins.  Co.,  61  Fed.  (2)  962, 
964,  where  the  insured  represented  that  the  vessel 
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was  in  port  when  in  fact  she  had  ah^eady  started  her 
voyage  and  because  of  bad  weather  returned  to  the 
breakwater,  the  Court  said: 

"We  do  not  suggest  nor  do  we  believe  that 
any  fraud  was  intended  by  plaintiffs  or  their 
broker  in  the  application  for  the  policy,  but  we 
hold  that  in  stating  that  the  Lottie  was  'in  port' 
there  was  a  misrepresentation  sufficient  to 
avoid  the  policy." 

John  L.  Steinbach  and  Captain  Corgan  not  only 
failed  to  disclose  to  Mr.  Knapp  that  the  dredge  was 
owned  by  Captain  Corgan  and  that  it  was  contem- 
plated that  it  should  be  eventually  owned  by  a  cor- 
poration, whose  stock  should  be  owned  by  the  two 
Steinbach  men  and  Captain  Corgan  and  his  son,  but 
they  actually  misrepresented  the  facts  in  this  respect 
when  they  represented  that  the  dredge  was  owned 
by  the  two  ladies.  The  statute  is  entirely  clear  that 
misrepresentation  of  a  material  circumstance  voids 
the  policy  regardless  of  intent  to  deceive. 


SECOND     SPECIFICATION    OF    ERROR:     DREDGE 

UNSEAWORTHY  BECAUSE  OF  DEFECTIVE 

HAWSER 

The  court  erred: 

(1)  In  failing  to  hold  that  the  dredge  was  unsea- 
worthy  at  the  commencement  of  the  voyage  in  that  it 
was  equipped  with  an  insufficient  towing  hawser. 

(2)  In  failing  to  deny  recovery  to  the  appellees  on 
account  of  breach  of  an  implied  warranty  of  the  pol- 
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icy  that  the  dredge  should  be  seaworthy  at  the  com- 
mencement of  the  voyage. 

(3)  In  holding  that  the  insufficiency  of  the  hawser 
with  which  the  towage  was  attempted  was  not  charge- 
able to  the  operators  of  the  dredge. 

The  appellant  in  Paragraph  XVI  of  its  answer 
(37)  alleges  as  follows: 

"At  the  time  of  said  attempted  towage  of  the 
dredge  'Wishram'  from  Nehalem  Bay  to  Tilla- 
mook Bay,  the  said  dredge  'Wishram'  was 
equipped  with  said  borrowed  hawser  and  the 
said  hawser  was  insufficient  for  the  purposes 
of  said  towage  and  the  said  fact  was  fully  known 
or  should  have  been  known  to  the  said  Captain 
Hugh  Corgan.  Consequently  the  said  dredge 
was  then  and  there  unseaworthy  and  said  un- 
seaworthiness was  within  the  knowledge  or 
privity  of  the  owner  or  owners  of  said  dredge." 

The  appellees  filed  no  pleading  responsive  to  this 
answer;  therefore,  we  are  probably  to  assume  that 
the  above  allegation  is  deemed  denied. 

The  Court  found  as  finding  of  fact  VIII  (49) : 

"That  the  said  suction  dredge  'Wishram'  was 
seaworthy  at  the  commencement  of  the  said 
voyage." 

The  reason  for  this  finding,  as  will  later  appear, 
is  that  the  Court,  as  a  matter  of  law,  considered  the 
defective  hawser  to  be  a  part  of  the  equipment  of 
the  fishboat,  not  of  the  dredge.  There  is  no  contra- 
dictory evidence  on  this  legal  issue. 
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STATEMENT  OF  FACTS 

In  July,  1945,  on  the  towage  from  Coos  Bay  to  Ne- 
halem  Bay  the  tug  Umpqua  Chief  furnished  the 
hawser  which  was  ample  and  was  a  6-inch  hawser 
(Captain  Corgan,  137).  The  tug  also  furnished  the 
steel  bridle. 

Mr.  Rathbun  surveyed  the  dredge  about  October 
17, 1945,  to  determine  its  fitness  for  the  towage  from 
Nehalem  Bay  to  Tillamook  Bay  (Rathbun,  188). 
The  dredge  had  no  hawser  at  the  time.  Rathbun 
then  thought  the  towage  would  be  done  by  the 
Umpqua  Chief  with  its  own  hawser. 

The  day  before  the  towage  took  place.  Captain 
Corgan  and  J.  H.  Corgan  made  arrangements  with 
Otto  Berg,  Jr.,  for  the  towage.  When  his  deposition 
was  taken.  Captain  Corgan  said  he  made  this  ar- 
rangement three  weeks  before  the  towage  and  that 
afterwards  he  had  to  wait  for  the  weather  (Corgan, 
138).  At  the  trial  he  changed  his  testimony  and 
claimed  he  was  negotiating  with  the  Faymar,  an- 
other fishboat,  during  that  period  of  three  weeks 
(138-139). 

Neither  Captain  Corgan  nor  J.  H.  Corgan  told 
anybody  on  behalf  of  the  insurance  company  that 
this  towage  was  to  be  undertaken  with  a  hawser 
borrowed  from  the  Coast  Guard  (Captain  Corgan, 
148;  J.  H.  Corgan,  162). 

On  October  31,  1945,  just  before  lunch,  the  two 
Corgans  drove  to  Otto  Berg's  house  at  Bar  View  and 
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proposed  the  towage  (149).  Berg  said  he  would  do 
the  job  for  $150  and  $25  extra  for  another  man,  but 
that  he  had  no  towing  liawser  (150).  Berg  asked 
J.  H.  Corgan  how  mucli  the  Umpqua  Chief  would 
charge,  and  he  said  around  $500  (Berg,  189). 

Since  Berg  had  no  hawser,  Captain  Corgan  told 
him  he  would  undertake  to  get  one.  The  Corgans 
had  made  a  bridle  by  themselves  for  the  dredge 
(J.  H.  Corgan,  154).  Captain  Corgan  and  his  son 
contacted  a  man  named  Ole  Johnson  about  getting 
a  hawser.  Johnson  was  a  former  member  of  the 
Coast  Guard  station  at  Garibaldi  on  Tillamook  Bay, 
and  had  been  discharged  (J.  H.  Corgan,  155). 

Captain  Corgan  said  that  since  Mr.  Berg  had  no 
tow  line  (125): 

"No,  he  had  no  towlines,  so  I  figured  that  any 
towline  that  the  Coast  Guard  would  recommend 
was  good  enough  for  me,  and,  so,  Ole  Johnson 
— he  was  just  retired  from  the  Coast  Guard — 
went  in  and  looked  into  that  and  made  arrange- 
ments for  a  towline,  and  he  pronounced  the 
towline  'A'  Number  1,  and  it  had  just  been  taken 
off  a  Coast  Guard  boat." 

Appellees  did  not  produce  Ole  Johnson  as  a  wit- 
ness but  Captain  Corgan  said  about  him  and  the 
hawser  in  question  (147): 

"He  handled  every  inch  of  that  line  when  it 
went  over  the  boat." 

Chief  Boatswain  Paris  was  head  of  the  Coast 
Guard  Station.  Both  Captain  Corgan  (146)  and  J.  H. 
Corgan    (158)    were    acquainted    with    Boatswain 
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Paris,  but  neither  one  of  tliem  asked  him  for  the 
loan  of  a  hawser.   Captain  Corgan  admitted  (147) : 

"To  your  knowledge,  did  Mr.  Paris  have  any 
knowledge  that  the  hawser  was  being  taken  out 
of  the  Coast  Guard  station  and  used  for  this 
towage? 

A.  I  wouldn't  say  that  he  did." 

J.  H.  Corgan  also  admitted  the  lack  of  authority 
to  take  the  haw^ser,  and  said  (158) : 

"Nobody  ever  gave  us  permission,  no." 

After  talking  to  Mr.  Berg  and  rounding  up  Ole 
Johnson,  the  latter  and  J.  H.  Corgan  and  Orville 
Boster,  leverman  on  the  dredge,  went  to  the  Coast 
Guard  boat  house,  which  stands  on  piling  in  Tilla- 
mook Bay  at  Garibaldi.  There  is  another  Coast 
Guard  station  on  land,  up  on  the  hill  near  the  road. 
These  men  went  to  the  boat  house  (157)  and  up  in 
the  loft,  where  they  picked  out  a  hawser  (151). 

A  piece  of  this  line  is  in  evidence  and  is  before 
this  Court  as  Exhibit  20  (Wyatt,  217;  Berg,  218). 
It  shows  signs  of  much  wear. 

When  they  had  selected  the  hawser,  J.  H.  Corgan 
went  back  and  told  Otto  Berg,  Jr., -who  then  came 
to  the  boat  house  with  his  fishboat,  the  Julia  D.  J.  H. 
Corgan  returned  to  the  boat  house  with  Boster  and 
the  two  paid  the  hawser  out  of  the  window  from  the 
loft  upstairs  to  the  deck  of  the  Julia  D  below  (151- 
152). 

J.  H.  Corgan  testified  (161) : 
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"Q.  And  Berg  coiled  it  on  the  boat? 

A.  Yes,  sir. 

Q.  Johnson  was  not  with  you  that  second 
time? 

A.  No,  sir. 

Q.  Johnson  did  not  put  his  hands  on  any  Gov- 
ernment property? 

A.  Not  at  that  time,  no,  sir." 

The  Julia  D  undertook  the  towage  the  next  day, 
November  1,  1945,  with  this  hawser,  and  it  broke 
four  or  five  times  (Otto  Berg,  190). 

The  story  of  the  attempted  towage  appears  in  ap- 
pellee's Exhibit  39  (242-248).  The  distance  from 
Nehalem  Bay  to  Tillamook  Bay  is  only  11  miles. 
The  Julia  D  started  with  the  dredge  at  9:45  a.m., 
November  1,  1945,  and  arrived  outside  Tillamook 
Bay  at  1  p.m.,  the  towline  having  broken  once  on 
the  way.  The  fishboat  made  several  efforts  to  pull 
the  dredge  over  the  bar  and  each  time  the  towline 
broke.  The  Coast  Guard  boat  stood  by  all  day.  At 
4  p.m.  the  Coast  Guard  boat  returned  to  the  boat- 
house  and  secured  a  new  4-inch  hawser  approxi- 
mately 600  feet  long.  By  that  time  the  velocity  of 
the  south  wind  had  increased,  the  tide  was  flooding 
and  the  sea  was  heavy  (245).  Some  time  after  6:37 
p.m.,  the  dredge  was  blown  onto  the  north  jetty. 
The  new  towline  then  broke  and  the  dredge  went 
to  pieces. 

It  is  beyond  dispute  that  the  dredge  started  on 
this  voyage  in  an  unseaworthy  condition  because 
of  the  defective  towline  "borrowed"  from  the  Coast 
Guard  by  the  Corgans. 
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Before  the  Court  made  findings  of  fact  and  con- 
clusions of  law  and  entered  its  final  decree,  the  ap- 
pellant moved  to  reopen  the  case  for  the  purpose 
of  admitting  testimony  of  two  witnesses,  Orth 
Mathiot  (43-44),  an  experienced  tugboatman,  and 
K.  A.  Webb  (45),  marine  surveyor  for  the  Board  of 
Marine  Underwriters.  Each  of  these  men  made  an 
affidavit  (44-45)  that  he  had  examined  the  piece  of 
hawser  in  evidence  in  this  case  (Exhibit  20,  p.  217, 
218)  and  would  testify  that  it  was  insufficient  for 
the  purpose  of  this  towage.  This  is  the  hawser  that 
broke  four  or  five  times  (190). 

This  application  was  heard  by  the  Trial  Court 
June  23  and  was  denied  upon  the  sole  ground  that 
as  a  matter  of  law  the  hawser  was  a  part  of  the 
equipment  of  the  fishboat  Julia  D  and  not  of  the 
dredge.  (This  Brief,  Appendix  B.)  (Supplemental 
Transcript.)    (45-46.) 

On  this  branch  of  the  case  the  evidence  is  undis- 
puted to  the  following  effect:  Otto  Berg,  Jr.,  Skipper 
of  the  Julia  D,  had  no  hawser  and  furnished  no 
hawser  for  this  towage.  Captain  Hugh  Corgan,  man- 
ager of  the  dredge,  had  no  hawser  of  his  own  or  be- 
longing to  the  dredge.  Through  the  connivance  of 
Ole  Johnson,  discharged  Coast  Guardsman,  and 
without  the  knowledge  of  the  proper  Coast  Guard 
officials.  Captain  Hugh  Corgan  and  his  son  ar- 
ranged to  get  some  old  hawser  out  of  the  loft  of  the 
Coast  Guard  boat  house.  Otto  Berg,  Jr.,  commenced 
the  towage  using  this  hawser,  which  broke  four  or 
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five  times.  The  breaking  of  this  hawser  delayed  the 
voyage  and  the  wind  and  seas  rose.  The  wind  blew 
the  dredge  onto  the  rock  jetty. 

POINTS,  AUTHORITIES  AND  ARGUMENT 

1.  A  policy  of  marine  insurance  may  embody 
both  a  time  policy  and  a  voyage  policy. 

0.  C.  L.  A.  101-1139. 

The  policy  in  suit  is  such  a  policy  (62).  It  pur- 
ported to  be  effective  for  a  year  beginning  June  6, 
1945.  At  first  the  dredge  was  warranted  laid  up  at 
Coos  Ray  {66),  then  on  a  voyage  from  Coos  Ray  to 
Nehalem  Ray  (66),  and  at  Nehalem  Ray.  Finally 
the  policy  covered  by  indorsement  of  October  26, 
1945,  (11,232),  on  another  voyage  in  tow  of  the  Tug 
Umpqua  Chief  from  Nehalem  Ray  to  Tillamook 
Ray. 

In  this  one  policy  are  two  time  covers  interspersed 
with  two  voyage  covers.  The  claim  in  this  case  is 
made  on  one  of  the  voyage  covers.  The  policy  sued 
on  is  a  voyage  policy,  covering  the  dredge  in  tow  of 
the  Tug  Umpqua  Chief  from  Nehalem  Ray  to  Tilla- 
mook Ray. 

2.  A  warranty  is  a  stipulation  forming  a  part  of  a 
policy  of  marine  insurance,  and  is  construed  as  a 
condition.  Warranties  unless  strictly  complied  with 
will  invalidate  the  insurance,  regardless  of  proxi- 
mateness  to  any  loss. 
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Snyder  v.  Home  Ins.  Co.  (D.  C.  N.  Y.,  1904), 
133  Fed.  848. 

Fidelity-Phoenix  Ins.  Co.  v.  Chicago  Title  and 
Trust  Co.  (C.  C.  A.  7, 1926),  12  Fed.  (2)  573. 

Leuine  v.  Aetna  Ins.  Co.  (C.  C.  A.  2,  1943),  139 
Fed.  (2)  217. 

In  Snyder  v.  Home  Ins.  Co.,  133  Fed.  848,  the  ac- 
tion was  on  a  marine  insurance  policy  which  con- 
tained the  provision  that  the  canal  boat  should  have 
a  watchman.  There  was  none.  The  boat  sank  from 
unknown  causes.  The  Court  denied  recovery 
stating: 

"In  any  case  of  breach  of  an  express  warranty 
in  a  policy  of  insurance  bars  a  recovery  whether 
it  cause  any  injury  or  not." 

In  Levine  v.  Aetna  Ins.  Co.,  139  Fed.  (2)  217,  the 
action  was  on  a  marine  policy  to  recover  for  loss  of 
life  by  drowning.  The  policy  provided  that  the 
motor  boat  be  equipped  with  a  search  light.  It  was 
not  so  equipped.  The  want  of  a  search  light  could 
not  have  contributed  to  the  drowning.  The  Court 
denied  liability  on  the  policy,  holding: 

"Compliance  with  the  warranty  was  a  condi- 
tion precedent  to  liability  and  afforded  a  com- 
plete defense  irrespective  of  any  question  of 
causation." 

The  Oregon  statute  codifying  the  law  of  marine 
insurance,  of  which  sections  are  printed  in  Appen- 
dix A  to  this  brief,  includes  no  section  on  warranties. 
However,  Section  101-1170  provides  that  the  rules 
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of  the  common  law,  including  the  law  merchant, 
shall  apply  to  contracts  of  marine  insurance  in  Ore- 
gon except  where  they  are  inconsistent  with  the  ex- 
press provision  of  the  statute.  Therefore,  we  assume 
that  the  common  law  of  warranties  of  marine  in- 
surance policies  is  in  force  in  the  State  of  Oregon. 
There  is  certainly  nothing  within  the  scope  of  the 
Oregon  statute  which  is  inconsistent  with  this  set 
of  rules. 

See  note  on  English  law.  Appendix  C. 

Assuming  that  the  furnishing  of  a  defective 
hawser  by  the  operators  of  the  dredge  for  the  tow- 
age from  Nehalem  Bay  to  Tillamook  Bay  was  a 
breach  of  an  implied  warranty  of  seaworthiness 
of  the  dredge  at  the  commencement  of  the  voyage, 
this  would  void  the  policy  without  a  showing  that 
the  defective  hawser  contributed  in  any  way  what- 
ever to  the  loss.  However,  it  is  quite  clear  that  the 
many  breaks  of  the  defective  hawser  did  so  con- 
tribute by  so  extending  the  time  of  the  towage  until 
the  south  wind  arose  and  blew  the  dredge  onto  the 
jetty  at  the  north  entrance  to  Tillamook  Bay. 

3.  The  policy  in  suit  is  subject  to  an  implied  war- 
ranty that  at  the  commencement  of  the  towage  the 
dredge  was  seaworthy. 

Hazard's  Admin,  v.  N.  E.  Marine  Ins.  Co.,  8 
Pet.  557,  8  L.  ed.  1043. 

Eagle  Star  Ins.  Co.  v.  Geo.  A.  Moore  Co.  (C. 
C.  A.  9,  1925),  9  Fed.  (2)  296. 

City  Motor  Trucking  Co.  v.  Franklin  Ins.  Co., 
116  Or.  102,  239  Pac.  812. 
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New  Orleans  T.-M.  R.  R.  Co.  v.  Union  Marine 
Ins.  Co.  (C.  C.  A.  5,  1923),  286  Fed.  32. 

Stetson  I).  Ins.  Co.  of  North  America  (D.  C. 
Pa.,  1914),  215  Fed.  186. 

Carey  v.  Home  Ins.  Co.,  235  N.  Y.  296,  139  N. 
E.  274. 


In  Hazard's  Admin,  v.  N.  E.  Marine  Ins.  Co.,  8  Pet. 
557,  579,  the  action  was  on  a  marine  insurance  pol- 
icy covering  the  whaler  Dawn  on  a  long  voyage  in 
the  Pacific.  The  Dawn  struck  a  rock  and  it  then 
appeared  that  the  hull  was  perforated  by  worms  and 
had  become  rotten.  Denying  recovery,  the  Court 
said: 

"In  every  policy  there  is  an  implied  warranty 
of  seaworthiness,  and  this  is  a  condition  prece- 
dent on  the  part  of  the  insured.  The  policy  does 
not  attach  unless  the  vessel  be  properly  manned 
and  provided  with  all  necessary  stores  and  in 
all  respects  fit  for  the  intended  voyage.  The 
equipment  of  the  vessel  must  depend  on  the 
nature  of  the  voyage;  *  *  *" 

In  Eagle  Star  Ins.  Co.  v.  Geo.  A.  Moore  Co.  (C.  C. 
A.  9),  9  Fed.  (2)  296,  the  policy  covered  goods 
"Whether  on  board  or  not  on  board  which  may 
arise  from  any  cause  whatever,"  for  a  period  of 
one  year.  Under  these  circumstances  this  Court  held 
that  a  warranty  of  seaworthiness  was  not  to  be  im- 
plied as  to  the  vessel  in  which  the  goods  were  car- 
ried to  New  Zealand.  Justice  Rudkin  said,  however: 

"It  will  be  conceded,  of  course,  that  there  is 
an  implied  warranty  of  seaworthiness  at  the 
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inception  of  the  voyage  as  a  necessary  incident 
to  every  contract  of  marine  insurance,  *  *  *" 

In  City  Motor  Trucking  Co.  v.  Franklin  Ins.  Co., 
116  Ore.  102,  the  plaintiff  sued  on  a  policy  of  ma- 
rine insurance  for  loss  of  rock  which  had  spilled 
from  a  barge.  The  Oregon  Court  denied  recovery 
quoting  Hughes  on  Admiralty  (105): 

"In  every  voyage  policy  of  marine  insurance 
there  is  an  implied  warranty  that  the  vessel  is 
in  all  respects  seaworthy,  and  such  warranty 
can  be  excluded  only  by  clear  provisions  of  the 
policy  *  *  *" 

The  Oregon  Court  continued  in  its  own  language 

(105): 

"This  principle  seems  to  have  been  unani- 
mously applied  by  the  courts  to  all  cases  involv- 
ing claims  under  marine  insurance  policies  (cit- 
ing authorities)." 

In  New  Orleans  T.-M.  R.  R.  Co.  v.  Union  Marine 
Ins.  Co.,  286  Fed.  32,  34,  the  evidence  disclosed  that 
at  the  time  of  loading  the  cargo,  calking  in  the  seams 
above  the  water  line  had  been  permitted  to  dry  out 
leaving  the  seams  open.  The  barge  filled  with  water 
and  sank.  The  Court  said: 

"In  policies  where  the  law  will  imply  gener- 
ally a  warranty  of  seaworthiness,  it  can  only  be 
excluded  by  terms  in  writing  in  the  policy  in 
the  clearest  language.  Arnoiild  on  Marine  Insur- 
ance §  686." 

•       •       • 

"Here  the  evidence  showed  that  no  peril  of 
the  river,  but  the  unseaworthiness  of  the  barge 
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caused  the  loss.  Unquestionably  the  barge  sank 
from  water  entering  through  open  seams." 

Stetson  V.  Ins.  Co.  of  North  America,  215  F'ed.  186, 
was  an  action  on  a  marine  policy  for  loss  of  cargo 
on  board  a  schooner  which  started  a  voyage  in  a 
leaky  condition.   The  Court  held: 

"There  is  no  principle  of  marine  insurance 
better  settled  than  the  one  which  declares  that 
in  every  insurance  upon  a  vessel  there  is  an 
implied  warranty  upon  the  part  of  the  assured 
that  at  the  time  of  sailing  the  vessel  shall  be  sea- 
worthy for  the  voyage  insured.  This  implied 
warranty  is  not  confined  to  the  sufficiency  of 
the  hull,  but  in  a  sailing  vessel  extends  to  the 
soundness  of  the  sails  and  rigging  *  *  *." 

A  warranty  implied  in  law  is  just  as  real  as  an 
express  warranty  and  has  the  same  effect.  It  is  a 
condition  precedent  to  the  attachment  of  the  risk 
and  to  liability  on  the  policy.  It  is  not  necessary  to 
have  a  misrepresentation  or  a  failure  to  disclose  as 
the  basis  of  an  implied  warranty  of  seaworthiness. 
When  the  owners  of  a  vessel  or  of  a  cargo  to  be 
loaded  thereon  talk  about  insurance  on  such  vessel 
or  cargo  with  the  representative  of  an  insurance 
company  the  word  "seaworthy"  is  seldom  men- 
tioned and  need  not  be  mentioned.  The  authorities 
from  the  earliest  time  assume  that  the  applicant  for 
insurance  intends  that  the  venture  shall  be  sea- 
worthy and  that  the  underwriters  so  understand  and 
believe.  Where  the  insurance  is  upon  a  vessel  it  is 
within  the  power  of  the  applicant  for  insurance  to 
see  that  the  vessel  is  seaworthy  at  the  start  of  a  voy- 
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age  by  making  proper  repairs  or  purchasing  proper 
equipment,  such  as  a  sound  hawser.  It  is  never 
within  the  power  of  the  underwriter  to  do  this.  The 
premium  is  computed  and  charged  on  the  basis  that 
the  assured  warrants  the  vessel  to  be  seaworthy  and 
that  the  underwriter  understands  it  to  be  seaworthy. 

The  Appellate  Court  may  consider  the  foregoing 
authorities  conclusive  on  this  branch  of  the  case. 
The  operators  of  the  dredge  secured  the  hawser  and 
furnished  it  for  the  towage.  The  operator  of  the 
fishboat  merely  used  the  hawser  furnished  by  the 
dredge.  By  the  conduct  and  actions  of  the  parties 
the  hawser  became  a  part  of  the  equipment  of  the 
dredge,  and  it  was  no  part  of  the  equipment  of  the 
fishboat.  The  hawser  was  defective;  therefore,  the 
dredge  was  unseaworthy. 

However,  it  may  be  necessary  to  answer  the  point 
of  view  put  forward  by  the  appellees  and  the  Trial 
Court.  This  reasoning  is  so  loose  it  hardly  requires 
an  answer.  It  is  to  the  effect  that  the  fishboat  used 
the  defective  hawser  and,  therefore,  although  this 
hawser  was  furnished  by  the  dredge,  the  operators 
of  the  fishboat  as  between  them  and  the  operators 
of  the  dredge  became  responsible  for  its  defective- 
ness. The  conclusion  is  made  to  follow  that  the 
operators  of  the  dredge,  as  between  them  and  the 
insurance  company  became  absolved  from  the  onus 
of  having  furnished  the  dredge  with  a  defective 
hawser.  In  this  way  the  Court  blinded  himself  to 
the  obvious  fact  that  the  hawser  was  a  part  of  the 
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equipment  of  the  dredge,  and  ignored  the  many 
authorities  holding  that  the  policy  of  marine  insur- 
ance upon  which  this  case  was  grounded  contained 
an  implied  warranty  of  seaworthiness,  which  was 
breached. 

If  this  Court  wishes  to  pursue  this  subject  further, 
the  next  group  of  cases  may  be  of  interest. 

4.  As  between  tug  and  tow  the  former  is  not  an 
insurer  but  is  required  to  use  due  care  and  skill  in 
the  selection  of  equipment  and  in  the  make  up  and 
management  of  the  tow. 

63  C.  J.,  Sections  55,  58,  65,  69. 

Note  on  Towage,  54  A.  L.  R.  108  et  seq. 

5.  The  use  by  the  operator  of  a  tug  of  a  hawser 
furnished  by  the  operator  of  its  tow  is  not  negligence 
in  itself,  but  where  the  hawser  is  defective  and  the 
tug  operator  should  have  discovered  the  defect  by 
inspecting  it  before  use,  he  is  negligent  if  he  fails 
to  do  so. 

The  Quickstep,  9  Wal.  665,  670. 

The  Mary  J.  Kennedy  (E.  D.  N.  Y.,  1925),  11 
F.  (2)  623,  Aff  d  C.  C.  A.  2, 11  F.  (2)  625. 

Robitzek  &  Bro.  v.  Davis  (C.  C.  A.  2),  297  Fed. 
107. 

The  Sunny  side  (C.  C.  A.  2),  251  Fed.  271. 

We  can  only  guess  that  the  Trial  Court  may  have 
had  in  mind  some  of  the  authorities  dealing  with 
negligence  as  between  tugs  and  tows.  Therefore, 
we  have  cited  the  foregoing  authorities  in  which  the 
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operators  of  tugs  borrowed  hawsers  from  the  oper- 
ators of  tows. 

We  do  not  claim  that  these  cases  are  in  point. 
They  deal  with  torts  as  between  tug  and  tow,  not 
breaches  of  warranty  as  between  assured  and  in- 
surer. We  can  readily  agree  that  it  was  Mr.  Berg's 
duty  to  the  owners  of  the  dredge  to  examine  the 
hawser  very  closely,  considering  where  it  came 
from,  and  that  his  failure  to  do  so  was  negligent. 
Still,  that  does  not  change  the  fact  that  the  operators 
of  the  dredge  furnished  the  hawser,  and  the  defects 
of  the  hawser  constituted  unseaworthiness  of  the 
dredge. 

We  do  not  know  what  authorities  the  appellees 
and  the  Trial  Court  could  possibly  rely  on  to  support 
the  idea  that  because  Otto  Berg,  Jr.,  attempted  the 
towage  with  a  defective  hawser  furnished  by  the 
Corgans,  the  hawser  thereby  became  a  part  of  the 
equipment  of  the  fishboat,  and  the  implied  war- 
ranty of  seaworthiness  of  the  dredge  was  fulfilled. 

This  reasoning  makes  it  appear  that  Berg's  deci- 
sion to  tow  with  the  hawser  nullified  the  Corgans' 
act  of  furnishing  the  hawser.  The  appellees,  if  they 
owned  the  dredge,  were  under  a  definite  duty  to- 
ward the  appellant  to  furnish  a  sound  hawser  if 
they  furnished  any  and  this  duty  could  not  be  modi- 
fied or  canceled  by  an  act  of  Mr.  Berg. 
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CONCLUSION 

We  submit  that  this  case  should  be  reversed  on 
either  of  two  grounds:  1 — The  appellees  did  not  own 
the  dredge  and  had  no  insurable  interest  therein; 
and  2 — The  dredge  was  unseaworthy  at  the  com- 
mencement of  the  voyage  and  the  warranty  im- 
plied in  the  policy  was  thus  breached. 

Respectfully  submitted, 

MacCormac  snow, 

Attorney  for  Appellee. 
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APPENDIX  A 

O.  C.  L.  A.  101-1119:  "Avoidance  of  wagering  or 
gaining  (gaming)   contracts. 

(1)  Every  contract  of  marine  insurance  by  way 
of  gaining  (gaming)  or  wagering  is  void. 

(2)  A  contract  of  marine  insurance  is  deemed  to 
be  a  gaming  or  wagering  contract  (a)  where  the 
assured  has  not  an  insurable  interest  as  defined  by 
this  act,  and  the  contract  is  entered  into  with  no 
expectation  of  acquiring  such  an  interest;  or  (b) 
where  the  policy  is  made  'interest  or  no  interest', 
or  'without  further  proof  of  interest  than  the  policy 
itself,  or  'without  benefit  of  salvage  to  the  insurer', 
or  subject  to  any  other  like  term;  provided,  that 
where  there  is  no  possibility  of  salvage,  a  policy 
may  be  effected  without  benefit  of  salvage  to  the 
insurer." 

O.  C.  L.  A.  101-1120:  "(Insurable  interest:)  Insur- 
ance interest  defined. 

(1)  Subject  to  the  provisions  of  this  act,  every 
person  has  an  insurable  interest  who  is  interested 
in  a  marine  adventure. 

(2)  In  particular  a  person  is  interested  in  a  ma- 
rine adventure  where  he  stands  in  any  legal  or 
equitable  relation  to  the  adventure  or  to  any  in- 
surable property  at  risk  therein,  in  consequence  of 
which  he  may  benefit  by  the  safety  or  due  arrival 
of  insurable  property,  or  may  be  prejudiced  by  its 
loss,  or  by  damage  thereto,  or  by  the  detention 
thereof,  or  may  incur  liability  in  respect  thereof." 
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O.  C.  L.  A.  101-1121:   "When  interest  must  attach. 

(1 )  The  assured  must  be  interested  in  the  subject- 
matter  insured  at  the  time  of  the  loss  though  lie  need 
not  be  interested  when  the  insurance  is  effected.  .  .  . 

(2)  Where  the  assured  has  no  interest  at  the  time 
of  the  loss,  he  can  not  acquire  interest  by  any  act  or 
election  after  he  is  aware  of  the  loss." 

O.  C.  L.  A.  101-1132:  "(Disclosure  and  representa- 
tions : ) 

Disclosure  by  assured;   (Circumstance  explained). 

(1)  Subject  to  the  provisions  of  this  section,  the 
assured  must  disclose  to  the  insurer,  before  the  con- 
tract is  concluded,  every  material  circumstance 
which  is  known  to  the  assured,  and  the  assured  is 
deemed  to  know  every  circumstance  which,  in  the 
ordinary  course  of  business,  ought  to  be  known  by 
him.  If  the  assured  fails  to  make  such  disclosure, 
the  insurer  may  avoid  the  contract. 

(2)  Every  circumstance  is  material  which  would 
influence  the  judgment  of  a  prudent  insurer  in  fix- 
ing the  premium,  or  determining  whether  he  will 

take  the  risk. 

•       •       • 

(5)  The  term  'circumstance'  includes  any  com- 
munication made  to,  or  information  received  by, 
the  assured." 

O.  C.  L.  A.  101-1133:  "Disclosure  by  agent  affecting 
(should  read  "effecting" — pocket  part)   insurance. 
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Subject  to  the  provisions  of  the  preceding  section 
as  to  circumstances  which  need  not  be  disclosed, 
where  an  insurance  is  effected  for  the  assured  by 
an  agent,  the  agent  must  disclose  to  the  insurer: 
(a)  every  material  circumstance  which  is  known  to 
himself,  and  an  agent  to  insure  is  deemed  to  know 
every  circumstance  which  in  the  ordinary  course 
of  business  ought  to  be  known  by,  or  to  have  been 
communicated  to  him;  and  (b)  every  material  cir- 
cumstance which  the  assured  is  bound  to  disclose, 
unless  it  come  to  his  knowledge  too  late  to  com- 
municate it  to  the  agent." 

O.  C.  L.  A.  101-1134:  "Representations  pending  nego- 
tiation of  contract. 

(1)  Every  material  representation  made  by  the 
assured  or  his  agent  to  the  insurer  during  the  nego- 
tiations for  the  contract,  and  before  the  contract  is 
concluded,  must  be  true.  If  it  be  untrue  the  insurer 
may  avoid  the  contract. 

(2)  A  representation  is  material  which  would  in- 
fluence the  judgment  of  a  prudent  insurer  in  fix- 
ing the  premium  or  determining  whether  he  will 
take  the  risk." 

O.  C.  L.  A.  101-1139:  "Voyage  and  Time  Policies. 

Where  the  contract  is  to  insure  the  subject-matter 
at  and  from,  or  from  one  place  to  another  or  others, 
the  policy  is  called  a  'voyage  policy',  and  where  the 
contract  is  to  insure  the  subject-matter  for  a  defi- 
nite period  of  time  the  policy  is  called  a  'time  pol- 
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icy*.   A  contract  for  both  voyage  and  time  may  be 
included  in  the  same  policy." 

O.  C.  L.  A.  101-1170:  "(Application  of  Common 
Law   and   Law   Merchant.) 

The  rules  of  the  common  law,  including  the  law 
merchant,  save  and  except  where  they  are  incon- 
sistent with  the  express  provisions  of  this  act,  shall 
continue  to  apply  to  contracts  of  marine  insurance." 
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APPENDIX  B 

(Beginning  with  the  third  line  on  page  291  of  "Tran- 
script of  Proceedings"  on  file  with  this  court  and  ending 
with  page  293  thereof.) 

June  23,  1947 

(Further  proceedings  had  in  the  above- 
entitled  cause  as  follows) : 

MR.  SNOW:  I  hand  to  the  Court  an  applica- 
tion to  reopen  this  case  to  introduce  expert  tes- 
timony concerning  the  sufficiency  of  the  haw- 
ser involved.  My  contention  is  that  I  believe  that 
nearly  any  competent  towboat  man  or  marine 
surveyor  would  testify  that  this  hawser  was  in- 
sufficient to  conduct  the  towage  of  the  dredge, 
and  I  think  this  evidence  bears  very  closely  on 
the  last  question  which  your  Honor  put,  the 
question  of  the  seaworthiness  of  the  dredge. 

THE  COURT:  Mr.  Phillips,  do  you  oppose  the 
motion? 

MR.  PHILLIPS:  Yes,  your  Honor.  We  do  not 
believe  that  is  material  at  all. 

THE  COURT:  Do  you  want  to  stand  on  the 
legal  proposition,  then? 

MR.  PHILLIPS:  Yes. 

THE  COURT:  All  right.  I  am  rejecting  your 
offer.  I  submit  the  record  is  very  clear  —  what 
Mr.  Phillips  and  I  have  just  said. 

MR.  SNOW:  I  would  like  to  have  a  clear  rec- 
ord on  that  proposition. 

THE  COURT:  Can  I  make  it  any  more  clear 
than  I  just  have? 

MR.  SNOW:  Mr.  Phillips  argued  that  because 
Otto  Rerg,  Jr.,  the  skipper  of  the  fishing  boat, 
accepted  this  hawser,  that  relieves 

THE  COURT:  You  state  the  position  again. 

MR.  PHILLIPS:  My  position  is  that  there  is 
no  finding  as  to  liability  on  the  part   of  the 
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dredge  for  that  hawser  under  the  facts  and  evi- 
dence of  this  case;  that  the  seaworthiness  of  the 
dredge  was  not  based  on  the  hawser  in  any  way. 

THE  COURT:  You  mean,  it  did  not  include 
the  hawser? 

MR.  PHILLIPS:  No. 

THE  COURT:  Because  the  hawser  was  part  of 
the  tug's  equipment  and  not  of  the  dredge.  I 
agree  with  you  as  to  the  legal  proposition  and 
reject  your  offer,  Mr.  Snow,  to  reopen  the  case 
on  that  basis.  That  seems  to  me  to  make  the 
record. 

MR.  SNOW:  Yes. 

THE  COURT:  In  other  words,  if  I  heard  the 
testimony  you  are  offering  I  w^ould  deem  it 
material. 

MR.  SNOW:  Yes,  I  appreciate  that. 

THE  COURT:  It  seems  unnecessary  to  re- 
open the  case  and  hear  it. 

MR.  PHILLIPS:  There  is  another  thing  I 
might  say  on  the  record,  and  that  is  I  think  the 
insurance  company  had  waived  that  entirely — 

THE  COURT:  I  am  holding  with  you  on  the 
first  proposition. 

MR.  SNOW:  I  understand  your  Honor  is  not 
planning  to  reopen  the  case,  not  because  of  any 
lateness  in  the  application? 

THE  COURT:  Correct. 

MR.  SNOW:  I  thank  the  Court. 

THE  COURT:  All  right. 
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APPENDIX  C 

Implied  Warranties  Under  English  Law 

Under  the  English  law  in  a  uoyage  policy  there  is 
an  implied  warranty  that  at  the  commencement  of 
the  voyage  the  ship  shall  be  seaworthy  for  the  pur- 
pose of  the  particular  adventure  insured.  Marine 
Insurance  Act,  1906,  6  Edw.  7,  c.  41,  Sec.  39  (1),  2 
Arnould  1756,  also  Section  686,  1  Arnoiild  45,  Sec. 
30,  12th  Ed. 

Under  English  law  in  a  time  policy  there  is  no 
implied  warranty  that  the  ship  shall  be  seaworthy 
at  any  stage  of  the  adventure,  but  where,  with  the 
privity  of  the  assured,  the  ship  is  sent  to  sea  in  an 
unseaworthy  state,  the  insurer  is  not  liable  for  any 
loss  attributable  to  unseaworthiness.  Marine  Insur- 
ance Act,  1906  supra.  Section  39  (5),  2  Arnould  1757, 
also  Section  697,  12th  Ed.  Aetna  Ins.  Co.  v.  Sacra- 
mento Navigation  Co.  (C.  C.  A.  9),  273  Fed.  55,  60. 

The  defective  hawser  was  furnished  by  the  oper- 
ators of  the  dredge.  It  thus  became  a  part  of  the 
dredge's  equipment  and  was  no  part  of  that  of  the 
fishboat.  It  rendered  the  dredge  unseaworthy.  The 
loss  was  on  a  part  of  the  policy  covering  a  voyage. 
Under  English  law  the  policy  would  be  voided.  If 
the  policy  is  considered  a  time  policy,  notwithstand- 
ing the  voyage  indorsement  on  which  the  claim  is 
made  the  policy  w^ould  still  be  voided  under  English 
law  because  the  assureds  were  in  privity  with  Cap- 
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tain  Corgan  and  he  with  the  hawser  and  the  circum- 
stances under  which  it  was  "borrowed".  The  loss  is 
attributable  to  the  defective  hawser,  because  its 
many  breaks  lengthened  the  voyage  until  evening 
when  the  tide  flooded  and  the  wind  and  seas  rose. 
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APPENDIX  D 

$187.50   in   Registry   of   District   Court 

There  is  $187.50  in  the  registry  of  the  District 
Court  in  this  case.  -  No  question  concerning  this 
money  is  raised  by  this  appeal.  However,  the  Court 
may  desire  to  know  something  about  it.  Therefore, 
we  set  forth  the  following  explanation. 

The  premium  which  the  appellant  charged  to 
cover  the  towage  of  the  dredge  from  Nehalem  Bay 
to  Tillamook  Bay  was  $1,200,  of  which  $1,062.50 
was  to  be  returned  on  safe  arrival,  or  a  net  of 
$187.50  (10,  11,232).  This  premium  was  paid  by 
Coast  Dredging  &  Construction,  Ltd.,  by  check  signed 
on  behalf  of  this  Corgan  partnership,  by  J.  H.  Cor- 
gan  (240).  On  November  30,  1945,  Mr.  Knapp,  on 
behalf  of  the  appellant,  in  a  letter  to  the  appellees 
(233)  pointed  out  the  breach  of  the  express  war- 
ranty of  towage  by  the  Umpqua  Chief,  and  mailed 
the  check  of  Addison  P.  Knapp  Co.  for  $187.50  to 
the  appellees.  On  December  13,  1945,  Judge  Loner- 
gan  returned  this  check  to  the  Addison  F.  Knapp 
Co.  (235). 

On  May  21,  1946,  with  the  filing  of  the  original 
answer  (68)  appellant  paid  this  sum  of  $187.50  into 
court  (48). 

On  June  17,  1946,  appellant  took  the  Tillamook 
depositions  of  the  members  of  the  Steinbach  family 
and  learned  the  facts  about  the  ownership  of  the 
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dredge,  and  about  the  liavvser  (Exhibit  7,  p.  77). 

The  final  judgment  (53)  makes  no  disposition 
of  this  sum  of  $187.50  which  is  still  in  the  registry 
of  the  District  Court.  The  amount  of  the  decree  is 
determined  by  deducting  from  the  insured  value 
of  the  dredge,  $12,500,  the  sum  to  be  returned  out 
of  the  gross  premium  in  the  event  of  safe  arrival, 
$1,062.50,  leaving  a  balance  of  $11,437.50. 

Under  the  facts,  as  developed  at  the  trial,  the  Dis- 
trict Court  could  make  no  disposition  of  this  sum  of 
$187.50.  The  money  never  belonged  to  the  appellees. 
It  was  paid  by  the  Corgans  and  loaned  to  them  for 
the  purpose  by  the  two  Steinbach  men,  but  none  of 
these  four  parties  is  under  the  jurisdiction  of  this 
Court. 

The  Oregon  statute  does  not  include  any  section 
on  the  return  of  premiums.  Under  the  English  stat- 
ute. Section  84  (1,  2  and  3)  (2  Arnould,  1771)  the 
premium  could  not  be  repaid  to  the  appellees  in  any 
event  because  of  the  fact  that  their  policy  is  a  gam- 
ing or  wagering  policy,  and  because  there  was  a 
strong  element  of  deception  by  Mr.  Steinbach  and 
Captain  Corgan  which  induced  the  appellant  to 
issue  the  policy  to  the  appellees.  Under  the  Oregon 
statute.  Section  101-1170,  the  question  is  to  be  deter- 
mined by  application  of  common  law.  We  do  not 
brief  the  question  in  detail  because  it  is  not  raised 
by  this  appeal.  The  money  is  still  in  Court  and  still 
belongs  to  the  appellant. 


No.  11760 

In  the  United  States 

CIRCUIT  COURT  OF  APPEALS 

for  the  Ninth  Circuit 


UNIVERSAL  INSURANCE  COMPANY,  a  cor- 
poration, 

Appellant, 

Vs. 

FRANCES  M.  STEINBACH,  also  known  as 
FRANCIS  M.  STEINBACH,  and  CAROLYN 
S.  STEINBACH, 

Appellees. 


APPELLEES'  BRIEF 


Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


APR  ^H  10/f' 

George  P.  Winslow, 

Tillamook,  Oregon,  ,       .,.    ^    ^.^— ._^. 

W.K.  Phillies,  s^AUL  P,  0'BHEJ,N^ 

Wm.  C.  Ralston,  _     O'^^fiK 

1208  Public  Service  Bldg., 

Portland  4,  Oregon, 

Attorneys  for  Appellees. 

STBVENS-NBSS  LAW  PUB.  CO.,   PORTLAND 


SUBJECT  INDEX 

Page 

Jurisdiction  -. __ 1 

First  Specification  of  Error:  The  District  Court  Did 
not  Err  in  Holding  That  the  Appellees  Were  the 
Proper  Parties  to  Sue  on  the  Insurance  Policy 2 

Pleadings  and  Findings 3 

Statement  of  Facts 4 

Points,  Authorities  and  Arguments  .      14 

1.  The  Dredge  "Wishram"  Was  not  a  Vessel 15 

(a)  The  Defense  of   Statute  of  Frauds   Is 
Not  Available  to  the  Appellant  19 

2.  The  Policy  Insured  on  Was  Not  Void  for  Lack 

of  Insurable  Interest        20 

3.  In  Oregon  Ownership  of  Personal  Property 
May  Be  Alleged  by  Simply  Stating  that  the 
Plaintiff  Is  Owner 22 

4.  The  Burden  of  Proof  of  Ownership  Is  Fully 
Sustained  by  the  Evidence  24 

5.  Under  the  Allegation  of  Ownership  Evidence 
of  Any  Ownership  Capable  of  Being  Insured 
May  Be  Received     .. 28 

6.  There  Was  no  Misrepresentation  Made  to  the 
Insurer  30 

7.  8  and  9.    The  Appellees  Make  no  Claim  of  In- 

surable Interest  as  Wives,  nor  as  Joint  Tenants 
or  Part  Owners - -     35 

10,   11  and   12.    The  Interest  of  the  Appellees  Is 
that  of  Legal  Owners  39 


SUBJECT  INDEX  (Cont.) 

Page 

13.  The  Appellees  Are  the  Real  Parties  in  Interest     42 
14   and    15.    There  Was  no  Misrepresentation   or 
Failure  to  Disclose  all  Material  Circumstances 
by    the    Appellees    or    Anyone    Representing 
Them 43 

Second  Specification  of  Error:  The  District  Court 
Did  Not  Err  in  Holding  that  the  Dredge  "Wish- 
ram"  Was  Seaworthy 45 

Statement  of  Facts 46 

Points,  Authorities  and  Arguments  51 

1.  A  Policy  of  Marine  Insurance  May  Embody 
Both  a  Time  and  a  Voyage  Policy        51 

2.  The  Dredge  Did  not  Supply  Its  Own  Hawser     51 

3.  There  Was  no  Breach  of  any  Implied  War- 
ranty of  Seaworthiness  of  the  Dredge    52 

4  and  5.  Any  Negligence  on  the  Part  of  the  Tug 
or  Its  Operators  Does  Not  Affect  the  Right  of 
the  Appellees  to  Recover  on  the  Insurance  Pol- 
icy         54 

Attorneys'  Fees 55 

Conclusion  56 

Appendix  A 58 


TABLE  OF  CASES 

Page 

Bartlett  v.  Steam  Dredge  No.  14,  107  Mich.  74,  64 
N.W.  951,  61  A.S.R.  314 .15,16 

Bird  V.  Central  Manufacturers  Mutual  Ins.  Co.,  120 
Pac.  2d  753,  168  Or.  1  20,21 

Blaser  v.  Fleck,  96  Or.  187,  189  Pac.  637 42 

City  of  Los  Angeles  v.  United  Dredge  Co.,  14  Fed. 
365    : 15 

Columbia  Hotel  Co.  v.  Rosenberg,  122  Or.  675,  260 
Pac.  235 23 

Commercial  Securities  Co.  v.  Hall,  140  Or.  644,  15 
Pac.  2d  483 20,  22,  30,  32 

Firemen's  Fund  Ins.  Co.  v.  Oregon  R.  &  N.  Co.,  45 
Or.  53,  76  Pac.  1075 42 

Fredericks  v.  James  Rees  &  Sons  Co.,  135  Fed.  730, 
68  CCA.  368    15,  17 

Gaston,  Williams  &  Wigmore  v.  Warner,  272  Fed.  56, 
(Affd.  260  U.S.  201)  43  Sup.  Ct.  p  ,  676  L.  Ed. 
210    39,41 

Hagey  v.  Massachusetts  Bonding  &  Ins.  Co.,  169  Or. 
132,  127  Pac.  2d  346 56 

Hough  V.  City  Fire  Ins.  Co.,  29  Conn.  10,  76  A.D. 
581    28,29,35,38 

Horwitz  V.  New  York  Life  Ins.  Co.,  (CCA.  9,  1935) 
80  Fed.  295 56 

Imperial  Fire  Ins.  Co.  v.  Dunahm,  117  Penna.  St. 
460,  2  A.S.R.  686 . 35,  37 

Osterhoudt  v.  Hedger  Transportation  Co.,  (S.D. 
N.Y.)  42  Fed.  2d  561  .      52,54 

Pacific  State  Fire  Ins.  Co.  v.  Rowan  Motor  Co.,  122 
Or.  665,  260  Pac.  441  35,37 


TABLE  OF  CASES   (Cont.) 

Page 

Ringler  v.  Ruby,  117  Or.  455,  244  Pac.  509,  46  A.L.R. 
245    19 

Roberts  v.  American  Alliance  Ins.  Co.,  212  N.C.   1, 
192  S.E.  873,  113  A.L.R.  310  19,  20 

Schmurr  v.  State  Ins.  Co.,  30  Or.  29,  46  Pac.  363  30,  33 

The  Augustine  (D.C.  N.Y.  1924)  8  Fed.  2d  287  39,  40 

The  Britannia  (D.C.  Va.)  148  Fed.  495  52,  53 

The  Fitz  v.  The  Amelie,  6  Wall.  18,  18  L.  Ed.  806  39,  41 

The  Quickstep,  9  Wall.  (U.S.)  665,  19  L.  Ed.  767  52,  53 

Tracy  v.  Juant,  103  Or.  416,  205  Pac.  823  28,  29 

United   States  v.   Dunbar,   67   Fed.   783,    14   CCA. 
639 15,  16 

Yarnberg  v.  Watson,  13  Or.  11,  4  Pac.  296,  48  Am. 
Jur.  "Shipping"  Sec.  36 : ...  15,  18 


LIST  OF  STATUTES  AND  TEXTS  CITED 

Page 

49  Am.  Jur.,  "Statute  of  Frauds,"  Sections  589,  598     19 

38  C.J.,  Sections  206-208  inc 52 

O.C.L.A.,  Sec.  1-301 42 

O.C.L.A.,  Sec.  2-907 15,18 

O.C.L.A.,  Sec.  101-134 56 

O.C.L.A.,  Sec.  101-1119    20,  31 

O.C.L.A.,  Sec.  101-1120    ...20,  21 

O.C.L.A.,  Sec.  101-1121 24,25 

O.C.L.A.,  Sec.  101-1129 40 

O.C.L.A.,  Sec.  101-1132  (3)   (Waiver) 30,34,58 

O.C.L.A.,  Sec.  101-1140 35,  38 

O.C.L.A.,  Sec.  101-1801 24,  36 

Rule  17,  Federal  Rule  of  Civil  Procedure 42 

U.S.C.A.,  Title  28,  Section  41  (1) 1 

U.S.C.A.,  Title  28,  Section  225 2 


No.  11760 


In  the  United  States 

CIRCUIT  COURT  OF  APPEALS 

for  the  Ninth  Circuit 


UNIVERSAL  INSURANCE  COMPANY,  a  cor- 
poration, 

Appellant, 
vs. 

FRANCES  M.  STEINBACH,  also  known  as 
FRANCIS  M.  STEINBACH,  and  CAROLYN 
S.  STEINBACH, 

Appellees. 


APPELLEES*  BRIEF 


Upon   Appeal   from   the   District   Court  of  the   United 
States  for  the  District  of  Oregon. 


JURISDICTION 

Plaintiffs-Appellees  are  residents  and  inhabitants  of 
the  State  of  Oregon.  Appellant-Defendant  is  a  New 
Jersey  corporation.  The  action  involves  a  claim  on  a 
marine  insurance  policy  amounting  to  $11,437.50,  with 
interest.  See  Supplemental  Complaint  (Transcript  p.  5). 
Judgment  in  that  amount  plus  $1500.00  as  attorneys' 
fees  and  costs  was  rendered  on  June  23,  1947,  by  Claude 
McColloch,  District  Judge  (Transcript  p.  53).  The  Dis- 
trict Court  had  jurisdiction  under  U.S.C.A.  Title  28,  Sec. 
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41    (1).    The  Circuit  Court  of  Appeals  has  jurisdiction 
under  U.S.C.A.  Title  28,  Sec.  225. 


FIRST  SPECIFICATION  OF  ERROR 

Under  this  specification  of  error  the  Appellant  (page 
7,  Appellant's  Brief)  states  that  the  District  Court  erred 
in  holding  that  the  Appellees  were  the  proper  parties  to 
sue  on  the  insurance  policy,  and  permitting  them  to  re- 
cover because: 

1.  They  were  never  the  owners  of  the  dredge. 

2.  They  had  no  insurable  interest  in  it. 

3.  The  dredge  was  not  transferred  to  them. 

4.  They  were  not  the  real  parties  in  interest. 

5.  Policy  was  void  for  want  of  insurable  interest  in 
them. 

At  this  time  we  wish  to  call  to  this  Court's  attention 
the  circumstance  that  although  counsel  for  the  Appellant 
makes  a  statement  (page  6,  Appellant's  Brief),  "This 
appeal  confines  itself  to  the  two  issues  about  which  there 
was  no  contradictory  testimony,  namely,  lack  of  owner- 
ship and  insurable  interest  by  and  in  the  Appellees  and 
unseaworthiness  of  the  dredge  for  the  towage  by  reason 
of  the  defective  hawser,"  nevertheless,  a  great  portion 
of  the  Appellant's  Brief  concerns  itself  with  a  discussion 
of  the  alleged  false  representations  and/or  violation  of 
warranty  by  Appellees.  These  observations  appear  spe- 
cifically on  pages  11,  18,  19,  20,  22,  23,  39,  40,  41,  51,  53, 
54  and  55  of  the  Appellant's  Brief.  We  do  not  see  how 
anyone,  including  counsel  for  Appellant,  in  view  of  his 
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statement  on  page  6  of  Appellant's  Brief,  can  seriously 
contend  that  there  were  any  false  representations  by  the 
Appellees  at  any  time,  or  that  any  warranty  of  theirs 
was  breached.  But  since  this  element  has  been  injected 
into  the  argument  we  find  it  necessary  to  answer  the 
same. 

The  Trial  Court  found  (IX,  Tr.  49),  "That  it  has 
not  been  established  that  the  plaintiffs  or  their  agents 
failed  to  disclose  any  material  facts  to  the  defendant,  in 
violation  of  the  terms  of  the  said  insurance  policy,  or 
that  in  obtaining  the  said  extension  and  amendment  of 
the  said  policy  permitting  the  said  voyage  from  Nehalem 
Bay  to  Tillamook  Bay,  the  plaintiffs  or  their  agents 
made  any  false  representations  or  violated  any  warranty 
to  this  defendant." 

PLEADINGS  AND  FINDINGS 

Under  the  heading,  "pleadings  and  findings",  (Apt's. 
Br.  7)  the  statement  is  made  that  "the  only  kind  of  in- 
surable interest  in  the  dredge  which  Appellees  have 
pleaded  is  ownership".  It  is  true  that  the  complaint  al- 
leges (Tr.  2),  "That  during  the  times  herein  mentioned 
the  plaintiffs  were  the  owners  of  a  suction  dredge  named 
'Wishram'  ",  This  allegation  was  denied  in  the  amended 
answer  (Tr.  18).  The  Trial  Court  found  "That  the 
plaintiffs  are  and  were  at  all  times  herein  mentioned 
proper  parties  to  insure  a  certain  suction  dredge  'Wish- 
ram'  ",  The  Appellant  contends  that  this  constitutes  a 
variance.  In  this  we  do  not  agree,  and  will  discuss  this 
phase  of  the  case  at  page  28  in  this  Brief. 
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STATEMENT  OF  FACTS 

Under  this  title  Appellant  undertakes  to  discuss 
ownership  of  the  dredge  and  the  insurable  interest  there- 
in. At  the  outset,  please  permit  us  to  remark  that  we 
do  not  regard  the  language  therein  a  statement  of  facts, 
but  on  the  other  hand  such  portion  of  Appellant's  Brief 
(pp.  8  to  27  inc.)  constitutes  pure  argument  and  will  be 
accepted  as  such.  It  is  true  that  in  June,  1946,  the 
dredge  "Wishram",  built  and  owned  by  the  Government, 
was  for  sale  by  the  War  Department  Army  Engineers, 
at  Coos  Bay,  Oregon.  One  Hugh  Corgan,  an  experienced 
dredge  man  and  an  acquaintance  of  the  Steinbachs  for 
about  30  years,  arranged  with  the  Army  Engineers  at 
Portland,  Oregon,  for  the  purchase  of  the  dredge  for  the 
benefit  of  the  Steinbachs  (Tr.  119-121).  There  was  dis- 
cussion and  negotiation  concerning  forming  a  dredging 
company  composed  of  three  individuals,  namely,  David 
E.  Steinbach,  John  L.  Steinbach  and  Hugh  Corgan  (Tr. 
105).  However,  such  negotiations  were  never  completed, 
and  we  believe  the  discussion  thereof  will  be  of  no  as- 
sistance to  this  Court.  We  believe  it  is  sufficient  to  say 
that  on  June  6,  1945,  the  Army  Engineers  wrote  a  letter 
(Exhibit  22,  Tr.  229)  to  Hugh  Corgan.  However,  far 
from  constituting  a  "document  of  title"  as  contended  by 
the  Appellant  (Apt's.  Br.  10),  this  letter  was  in  fact 
merely  a  receipt  for  $5,500.00,  with  authority  to  the 
addressee,  Corgan,  or  his  representative,  to  obtain  de- 
livery of  the  dredge  at  North  Bend,  Oregon,  on  Coos 
Bay.  Title  could  not  and  did  not  pass  until  delivery  of 
the  property  by  the  Army  Engineers.   Hugh  Corgan  did 
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obtain  delivery  of  the  dredge.  He  neither  took  nor  re- 
tained title  to  the  same  at  any  time  (Tr.  119-120). 
Quite  consistently  therefore,  Capt.  Corgan  never  exe- 
cuted any  title  instrument  to  the  dredge  to  the  Appellees 
or  anyone  else  as  stated  (in  Appellant's  Br.  p.  11,  Tr. 
99).  Hugh  Corgan  has  at  all  times  disclaimed  interest 
in  the  dredge.  The  statement  (in  Apt's.  Br.  11)  "there 
is  no  evidence  of  any  such  disclaimer  prior  to  the  trial" 
is  incorrect.  Such  a  statement  was  in  fact  made  by  Mr. 
Corgan  when  his  deposition  was  taken  on  May  29,  1946, 
over  a  year  prior  to  the  date  of  trial.  Furthermore,  Ad- 
dison P.  Knapp,  a  witness  for  the  Defendant-Appellant 
stated,  "Q.  Did  Capt.  Corgan  claim  to  be  the  owner  of 
it  when  the  insurance  policy  was  issued?  A.  No.  he  did 
not."  (Tr.  204). 

We  come  now  to  the  first  of  a  series  of  imputations 
of  misrepresentation  indulged  in  by  counsel  for  the  Ap- 
pellant, previously  referred  to  in  this  brief.  Statement  is 
made  (Apt's.  Br.  11)  "that  John  L.  Steinbach  and  David 
E.  Steinbach,  doing  business  as  Steinbach  Iron  Works, 
furnished  the  money  with  which  Capt.  Corgan  bought 
the  dredge,  and  the  money  with  which  he  insured  it  in 
the  names  of  Appellees  under  the  pretense  that  it  be- 
longed to  them."  The  fact  is  and  the  evidence  shows 
that  Frances  M.  Steinbach  furnished  $1675.00  (Tr.  222) 
of  the  money  required  to  purchase  the  dredge  namely, 
$5,500.00.  In  addition  to  this  on  June  25,  1945,  she 
executed  a  personal  check  to  Addison  P.  Knapp  Com- 
pany (agent  for  the  Universal  Insurance  Company,  Ap- 
pellant)   in   the  amount  of   $1,250.00    (Tr.    239).    This 
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premium  of  $1,250.00  covered  the  risk  under  the  poHcy 
for  the  towage  of  the  dredge  from  Coos  Bay  to  Nehalem 
Bay.  In  the  event  of  no  loss,  $1062.50  was  to  be  re- 
turned to  the  assureds.  There  being  no  claim,  pre- 
mium was  $187.50  (Tr.  214).  After  the  receipt  of  the 
premium  the  Appellant  returned  to  the  Appellees  the 
sum  of  $1062.50  by  issuing  to  them  its  check  for  $415.74 
and  applying  the  balance,  namely  $646.76  against  the 
cost  of  the  layup  premium  at  Coos  Bay  and  the  operat- 
ing premium  at  Nehalem  Bay  (Exhibits  24  A  and  B). 
The  charge  of  $187.50,  representing  the  premium  cost 
in  the  event  of  no  claim,  was  likewise  retained. 

In   October,    1945,   it  became   desirable   to   tow  the 
dredge  from  Nehalem  Bay  to  Tillamook  Bay.   A  similar 
premium,  namely,  $1250,  was  agreed  upon  by  the  par- 
ties, and  on  October  24,  1945,  an  endorsement  was  added 
to  the  policy  (Exhibit  26C,  Tr.  232).   It  will  be  observed 
that   the   endorsement   provided   for   the   towing   to   be 
made  by  the  tug  **Umpqua  Chief".    However,  the  as- 
sureds disclaimed  any  notice  of  this  requirement  or  any 
knowledge    of    the    endorsement    which    specified    the 
"Umpqua  Chief"  as  the  tow  until  after  the  towing  had 
taken  place  and  a  loss  incurred  as  set  out  in  the  com- 
plaint  (Tr.   2).    The  towing,  in  fact,  was  done  by  the 
boat  "Julia  D"  and  not  the  "Umpqua  Chief".    Any  ef- 
fect of   this  substitution  was  expressly  waived  in  this 
Appeal  (Apt's.  Br.  6),  A  charge  for  the  premium  for  the 
risk   of   towing   the   dredge   "Wishram"   from   Nehalem 
Bay  to  Tillamook  Bay  was  rendered  to  the  Appellees 
in  October,  1945.    On  this  occasion  only  the  amount  of 
$187.50   (premium  in  the  event  of  no  claim)  was  paid 
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to  the  Addison  P.  Knapp  Company  by  a  check  of  the 
Coast  Dredging  and  Construction,  Ltd.  bearing  the  sig- 
nature of  J.  H.  Corgan,  a  son  of  Capt.  Hugh  Corgan  (Tr. 
240).  This  check  is  dated  October  30,  1945,  and  was 
endorsed  by  Addison  P.  Knapp  Co.  on  November  8, 
1945.  The  dredge  became  a  total  loss  on  November  1, 
1945  (Exhibit  39,  Tr.  242).  Thereafter  on  November 
30,  1945,  Addison  P.  Knapp  Company  by  a  letter  of 
that  date  attempted  to  return  the  sum  of  $187.50  to  the 
Appellees  (Tr.  233). 

The  Brief  of  the  Appellant  devotes  considerable  space 
to  a  discussion  of  the  Steinbach  family  arrangement,  and 
affairs  of  the  Steinbach  Iron  Works,  commencing  at 
page  12.  Counsel  seems  to  reason  that  because  the 
Steinbach  Iron  Works  carried  on  its  ledger  the  amounts 
advanced  by  Frances  M.  Steinbach  for  the  purchase  of 
the  dredge,  that  this  circumstance  prevented  the  Stein- 
bach women  (the  Appellees  herein)  from  having  an  in- 
surable interest  in  the  dredge  purchased  from  the  Army 
Engineers.  None  of  the  principals  involved  in  this  litiga- 
tion ever  contended  that  Frances  M.  Steinbach  and 
Carolyn  S.  Steinbach  did  not  own  the  dredge  until  such 
suggestion  was  made  by  counsel  for  the  Appellant  (Tr. 
199).  John  M.  Steinbach  testified  that  the  dredge  had 
been  bought  for  the  benefit  of  the  Steinbach  wives  (Tr. 
88).  David  E.  Steinbach  testified  that  the  two  ladies 
were  the  owners  (Tr.  112-113).  Capt.  Hugh  Corgan 
testified  that  he  purchased  the  dredge  as  agent  for  the 
Steinbachs,  and  had  no  further  interest  in  it  (Tr.  119- 
120).    The  Appellant  throughout  its  brief  contends  that 
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Capt.  Corgan  was  the  owner  of  the  dredge  in  spite  of 
all  the  verbal  evidence  on  that  point  to  the  contrary.  It 
interprets  a  letter  from  the  Army  Engineers,  dated  June 
6,  1945,  (Plaintiff's  Exhibit  22,  Tr.  229),  as  being  a 
title  conveying  instrument.  This  letter  should  be  read 
in  connection  with  the  previous  one  of  May  25,  1945, 
from  the  same  source  (Plaintiff's  Exhibit  21,  Tr.  228). 
The  letter  of  June  6,  1945,  was  never  intended  to  trans- 
fer title  and  is  not  regarded  as  a  title  transferring  in- 
strument by  anyone  with  the  possible  exception  of  coun- 
sel for  the  Appellant.  The  language  is  significant;  "upon 
presentation  of  a  copy  of  this  letter  to  the  Resident 
Engineer,  United  States  Engineers  Office,  Empire,  Ore- 
gon, he  will  deliver  to  you  or  your  authorized  representa- 
tive the  property  comprising  the  sale".  If  the  letter 
transferred  title,  why  was  it  necessary  to  present  the 
same  for  delivery  of  the  merchandise?  Furthermore,  the 
Army  Engineers  understood  that  someone  other  than 
Capt.  Corgan  might  take  delivery.  In  addition,  as  testi- 
fied by  Capt.  Corgan  (Tr.  120)  the  Government  does 
not  give  a  deed  to  such  property  so  purchased.  That  it 
was  possible,  and  in  fact,  extremely  common  usage  for 
persons  to  take  title  to  personal  property  without  a  bill 
of  sale  or  other  writing  will  be  demonstrated  at  a  later 
place  in  this  Brief  (see  page  39  infra).  Since  the  law 
and  common  usage  (including  that  of  the  United  States 
Government  itself)  permits  transfer  of  personal  property 
by  oral  grant,  the  charges  of  misrepresentation  by  coun- 
sel for  the  Appellant  come  with  poor  grace.  The  state- 
ment "it  was  a  direct  misrepresentation  of  the  fact  that 


vs.  Frances  M.  Steinbach,  et  al.  9 

Capt.  Corgan  was  interested,  and  that  he  held  the  legal 
title  to  the  dredge"  (Apt's.  Br.  19)  is  pure  sophistry. 
Capt.  Corgan  did  not  hold  legal  title  to  the  dredge  at 
any  time.  We  agree  that  Capt.  Corgan  never  testified 
that  he  or  Mr.  Steinbach  told  Mr.  Knapp  anything  con- 
trary to  Mr.  Steinbach's  statement  that  the  ladies 
owned  the  dredge  and  that  the  policy  was  to  be  issued 
to  them.  As  a  matter  of  fact,  the  ladies  were  still  con- 
tending that  they  were  the  owners  of  the  dredge  when 
they  filed  their  complaint  in  the  District  Court  on  March 
30,  1946.  It  would  be  a  curious  type  of  misrepresenta- 
tion, indeed,  when  the  same  claim  was  in  effect  repeated 
when  the  complaint  was  filed: 

The  manner  in  which  ownership  of  the  dredge  was 
actually  acquired  by  the  Appellees  was  described  by 
John  L.  Steinbach  (Tr.  84) : 

**Q.  Who  contributed  the  money  that  went  to  pay 
for  the  Wishram? 

A.  My  brother  and  I,  I  believe  in  the  neighbor- 
hood of  $3800,  and  then  we  borrowed  $3825.  I  be- 
lieve that  was  the  amount — and  we  borrowed  from 
my  wife  $1675  and  that  would  make  $5500. 

Q.  Your  wife  is  the  plaintiff  Frances  Steinbach? 

A.  That  is  right. 

Q.  What  was  done  with  that  money. 

A.  My  wife  and  I  came  into  Portland  together 
and  we  purchased  a  certified  check  or  draft  and 
Mr.  Corgan  and  I  went  up  to  the  Army  Engineers 
office  together,  and  Mr.  Corgan  handed  them  the 
check  and  the  letter  from  the  Army  Engineers  ac- 
cepting the  check  to  Captain  Corgan  was  handed 
to  him  and  he  turned  right  around  and  handed  it 
to  me. 

Q.   I  am  handing  you  Plaintiff's  Exhibit  No.  22. 
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Is  t±iat  the  letter  which  you  say  the  Army  Engineers 
gave  to  Captain  Corgan? 

A.  It  is. 

Q.  Had  Captain  Corgan  or  anyone  else,  except 
the  Steinbachs,  contributed  anything  to  the  pur- 
chase price  of  the  Dredge? 

A.  No. 

Q.  Prior  to  the  purchase  of  the  dredge,  or  at  the 
time  of  the  purchase  of  the  dredge,  was  there  any 
discussion  between  the  Steinbachs  as  to  who  was  to 
hold  title  to  the  dredge  Wishram? 

A.  There  was. 

Q.  Go  ahead  and  give  it. 

Mr.  Snow:  At  this  point,  your  Honor,  I  desire 
to  enter  an  objection  to  any  and  all  testimony 
which  might  tend  to  prove  parol  title  to  this  dredge, 
on  the  ground  that  the  Oregon  statute  provides,  and 
on  the  further  ground  that  from  time  immemorial 
the  transfer  of  boats  and  vessel  have  been  and  are 
made  by  bills  of  sale." 

That  the  Oregon  statute  did  not  apply  to  the  trans- 
action between  the  Army  Engineers  and  the  Steinbachs, 
and  that  counsel  misunderstood  its  effect,  will  be  dem- 
onstrated at  a  later  point  in  this  Brief  (see  page  13). 
Still  insisting,  however,  that  title  to  the  dredge  could  be 
acquired  only  by  a  bill  of  sale,  the  statement  is  made 
(Apt's.  Br.  22) :  "when  Mr.  Steinbach  and  Capt.  Corgan 
told  Mr.  Knapp  to  issue  the  policy  to  the  two  ladies 
they  withheld  from  him  some  very  important  informa- 
tion" followed  with  the  enumeration  of  four  supposed 
items  in  that  category.  We  will  point  out,  first,  that  the 
Insurance  Company  was  advised  to  issue  the  policy  in 
the  names  of  the  two  Steinbach  women  by  Mr.  Stein- 
bach and  not  by  Capt.  Corgan,  Tr.  197).    The  items  of 
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"very  important  information"  claimed  to  have  been 
withheld  from  Mr.  Knapp  (as  agent  for  the  Appellant) 
were: 

1.  That  he  was  not  shown  the  letter  by  which  the 
Engineers  transferred  the  dredge  to  Capt.  Corgan.  In 
this  connection  we  contend  that  Capt.  Corgan  did  not 
obtain  the  dredge  by  such  letter,  or  at  all  (see  Plaintiff's 
Exhibits  21  and  22,  Tr.  228-229).  Since  no  one  (except 
counsel  for  Appellant)  has  ever  regarded  Plaintiff's  Ex- 
hibit 22  as  an  instrument  conveying  title,  it  consequently 
could  not  have  been  regarded  as  "very  important  in- 
formation". We  pause  to  inquire,  in  view  of  the  objec- 
tion interposed  to  parol  evidence  of  the  transfer  of  the 
dredge  (Tr.  85)  page  10  this  Brief,  that  the  only  method 
of  transfer  of  a  vessel  was  by  bill  of  sale,  whether  coun- 
sel for  Appellant  believes  any  title  to  anyone  was  ever 
transferred  by  the  Army  Engineers.  Since  the  letter  of 
June  6,  1945  (Plaintiff's  Exhibit  22)  is  obviously  not  a 
bill  of  sale,  by  what  means  did  Capt.  Corgan  acquire 
title  as  counsel  contends? 

2.  The  fact  that  the  Insurance  Company  was  not 
advised  that  the  Steinbach  Iron  Works  had  furnished 
money  for  the  purchase  of  the  dredge  would  not  have 
effected  the  placing  of  insurance.  This  circumstance  is 
best  demonstrated  by  the  language  on  page  22  Appel- 
lant's Brief,  immediately  preceding  the  charge  of  with- 
holding, wherein  it  is  stated,  "Mr.  Knapp  said  (198): 
No,  I  would  have  told  them  that  the  proper  way  to  in- 
sure the  dredge  would  be  in  the  name  of  whoever  might 
hold  title  to  it".    In  other  words,  the  Insurance  Com- 
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pany  did  not  care  who  furnished  the  money  for  the 
purchase  of  the  dredge  as  long  as  the  party  that  owned 
it  appeared  as  the  assured. 

3.  The  Insurance  Company  was  not  told  the  reason 
for  insuring  the  dredge  in  the  name  of  the  ladies  was 
to  keep  the  money  away  from  the  creditors  of  the  Stein- 
bach  Iron  Works.  By  the  same  argument,  we  contend 
that  any  reason  causing  the  dredge  to  be  in  the  names 
of  the  ladies  was  unimportant.  The  conduct  of  the  af- 
fairs of  the  Steinbach  Iron  Works,  and  the  internal  af- 
fairs of  the  two  Steinbach  families  were  of  no  concern  to 
the  Universal  Insurance  Company  or  Mr.  Addison  P. 
Knapp.  Parenthetically,  we  ask  what  money  counsel  is 
referring  to  at  this  time.  We  believe  it  is  safe  to  say 
that  when  the  insurance  was  placed  two  contingencies 
existed:  there  would  be  a  loss,  or  there  would  be  none. 
Certainly  there  was  no  expectation  of  a  total  loss  of  the 
dredge  so  that  insurance  money  would  come  to  the 
Steinbach  women  and  not  the  creditors  of  the  Steinbach 
Iron  Works.  If  such  were  the  expectation,  it  is  safe  to 
say  that  the  contract  of  insurance  would  never  have 
been  written.  What  counsel  overlooks  is  that  the  Stein- 
bach family  was  putting  title  to  the  dredge,  and  any 
value  thereof,  in  the  names  of  the  two  Steinbach  women, 
and  not  the  proceeds  of  any  insurance  policy. 

4.  Agent  for  the  Insurance  Company  was  not  told 
that  a  Corporation  to  own  the  dredge  was  contemplated. 
Since  this  was  a  matter  of  futurity,  an  event  which 
never  did  take  place,  and  could  never  have  affected  the 
placing  of  insurance  in  any  fashion,  we  fail  to  see  how 
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it  was  "very  important  information".  It  certainly  was 
not  so  regarded  by  the  parties  at  the  time,  particularly 
Capt.  Corgan  (Tr.  137).  Further,  in  the  event  of  the 
organization  of  the  corporation  and  transfer  of  title  of 
the  dredge  to  it,  the  policy  provided  for  such  contingen- 
cy. We  dare  say  that  it  is  not  unusual  for  insured 
property  to  be  sold  or  conveyed. 

Mr.  Knapp  was  never  misled  by  any  representations 
of  Capt.  Corgan  or  John  L.  Steinbach,  in  spite  of  the 
charges  now  appearing  in  the  Brief  of  the  Appellant. 
He  was  satisfied  that  insurance  had  been  properly  placed 
in  the  names  of  the  proper  parties.  This  is  best  demon- 
strated by  a  statement  on  the  witness  stand  that  the 
report  of  Emmett  Rathbun,  Surveyor,  showed  that  one 
J.  H.  Corgan  (son  of  Capt.  Corgan)  was  the  owner  of 
the  dredge  (Tr.  205-206).  He  did  not  pay  any  attention 
to  this  statement  (which  statement,  of  course,  was  in- 
correct). Appellant  states  (Apt's.  Br.  24),  "there  was 
no  occasion  for  Mr.  Knapp  to  be  concerned  by  Mr. 
Rathbun's  statement  that  J.  H.  Corgan  owned  the 
dredge". 

The  summary  of  Appellant's  so-called  "statement  of 
fact"  is  no  more  correct  than  "the  facts"  upon  which  it 
is  based  (Apt's.  Br.  26). 

1.  Hugh  Corgan  never  owned  the  dredge. 

"I  purchased  her  as  agent  for  the  Steinbachs." 
(Tr.  119) 

2.  The  Steinbachs  did  not  loan  money  on  open  ac- 
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count  to  the  Corgans  to  own  and  operate  the  dredge. 

"My  wife  and  I  came  into  Portland  together 
and  we  purchased  a  certified  check  or  draft  and  Mr. 
Corgan  and  I  went  up  to  the  Army  Engineers  office 
together,  and  Mr.  Corgan  handed  them  the  check 
and  the  letter  from  the  Army  Engineers  accepting 
the  check  to  Capt.  Corgan  was  handed  to  him  and 
he  turned  right  around  and  handed  it  to  me."  (Tr. 
84) 

The  final  language  "statement  of  facts"  (Apt's.  Br. 
26-27)  is  interesting.  Herein  counsel  for  Appellant  con- 
tends that  the  delineation  of  the  business  arrangement 
in  the  Steinbach  family  was  made  to  elicit  the  sympathy 
of  the  Trial  Court.  He  objects  because  the  Steinbach 
men  treated  their  wives  fairly.  We  do  not  believe  that 
the  Trial  Court  was  mislead  by  any  considerations  of 
sympathy.  We  prefer  to  believe  that  the  Trial  Court 
was  impressed  with  the  fairness  of  the  arrangement.  We 
do  not  believe  that  John  L.  Steinbach  spoke  an  untruth 
in  saying,  "well,  what's  mine  is  hers  (Tr.  99).  We  do 
not  desire  this  Court  to  be  mislead  by  such  or  similar 
expressions.  On  the  other  hand,  we  believe  the  Court  is 
entitled  to  consider  them  together  with  all  other  circum- 
stances surrounding  the  purchase  of  the  dredge  and  the 
issuance  of  the  policy  of  insurance. 

POINTS,  AUTHORITIES  AND  ARGUMENTS 

For  convenience  of  this  Court  we  will  discuss  in  the 
order  in  which  they  appear  in  the  Appellant's  Brief,  the 
points  and  authorities  therein  set  out. 


vs.  Frances  M.  Steinbach,  et  al.  15 

1.  The  dredge  "Wishram"  was  not  a  vessel. 

Bartlett  vs.  Steam  Dredge  No.  14,  107  Mich.  74, 

64  N.W.  951,  61  A.S.R.  314. 
United  States  vs.  Dunbar,  67  Fed.  783,  14  CCA. 

639. 
Fredericks  vs.  James  Rees  &  Sons  Co.,  135  Fed. 

730,  68  CCA.  368. 
Yarnberg  vs.   Watson,    13    Ore.    11,   4   Pac.    296, 

48  Am.  Jur.,  "Shipping,"  Sec.  36. 
O.C.L.A.  §  2-907. 

Counsel  for  Appellant  contends  that  the  dredge  is  a 
vessel,  for  the  very  obvious  purpose  of  applying  to  it  the 
provisions  of  the  Oregon  statute  of  frauds,  O.C.L.A.  Sec. 
2-907.  There  is  no  evidence  that  the  dredge  was  a  vessel 
within  the  common  accepted  definition  of  that  term. 
In  fact  the  only  evidence  in  the  case  is  to  the  contrary. 
We  refer  this  Court  to  the  letter  of  the  Army  Engineers 
of  May  25,  1945,  (Exhibit  21,  Tr.  228)  where  the  dredge 
is  denominated  a  "plant".  In  the  decision  of  the  Ninth 
Circuit  Court  of  Appeals  cited  by  Appellant  (Apt's.  Br. 
28)  the  City  of  Los  Angeles  vs.  United  States  Dredge 
Co.,  14  Fed.  2nd  365,  the  Court  had  under  consideration 
the  question  of  whether  a  dredge  was  subject  to  a  Fed- 
eral law  requiring  inspection,  or  amenable  to  a  municipal 
ordinance  requiring  the  inspection  of  boilers.  The  Court 
held  that  the  dredge  came  within  the  term  vessel  as  de- 
fined by  Sec.  3,  Revised  Statutes,  (9  Fed.  Stat.  2nd  Ed. 
391,  Compt.  Sec.  3).  No  Federal  statute  is  involved  in 
this  case,  nor  any  definition  of  vessel  under  a  Federal 
statute.  It  is  true  that  the  word  "vessel"  is  used  at  vari- 
ous places  in  the  contract  of  insurance  executed  by  the 
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Appellant.  However,  the  laws  of  the  State  of  Oregon 
providing  for  the  manner  of  insuring  marine  risks,  uni- 
formly use  the  term  "ship"  instead  of  "vessel"  (see 
Appendix  A,  Apt's.  Br.  73).  While  this  circumstance 
may  be  relatively  unimportant,  it  indicates  that  there 
was  no  particular  significance  to  be  attached  to  the  use 
of  the  word  vessel  in  the  policy.  As  a  matter  of  fact 
the  word  "plant"  (which  the  dredge  was)  would  have 
been  a  preferable  term  to  have  been  employed. 

In  Bartlett  vs.  Steam  Dredge,  supra,  it  was  held  that 
a  steam  dredge  was  not  subject  to  a  labor  lien  as  a  water 
craft  where  the  term  water  craft  was  defined  by  State 
law  to  be  "used  or  intended  to  be  used  for  navigating  the 
waters  of  this  State."  The  Court  said: 

"As  described  by  the  defendants,  'the  dredge  hull 
is  virtually  a  large  scow,  with  a  boiler,  engine,  and 
different  kinds  of  machinery,  a  crane,  or  boom,  and 
a  dipper.  It  has  no  means  of  propulsion,  except  by 
towing,  nor  any  rudder.  The  dredge  is  used  for 
digging  material  under  water,  and  is  not  used  for 
transportation.  It  is  the  same  thing  as  a  steam 
shovel  on  land.  It  has  no  master,  and  is  not  used 
for  transporting  passengers,  freight,  or  anything.' 

"The  sole  purpose  of  these  dredges  was  to  dig, 
not  to  navigate.  They  are  not  moved  from  place  to 
place  for  the  purpose  of  navigation,  as  are  vessels 
engaged  in  commerce,  nor  are  they  intended  to  be 
used  for  transporting  passengers  or  freight,  or  the 
material  which  they  bring  up  from  the  lake  or  river 
beds." 

In  United  States  vs.  Dunbar,  supra,  it  is  stated: 

"The  question  for  decision  in  this  case  is  as  to 
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whether  the  dredge  boat  Tipperary  Boy,  exported 
to  Canada  in  1883,  and  imported  in  1890,  is  entitled 
to  entry  without  duty,  as  a  manufacture  of  the  Uni- 
ted States,  'returned  in  the  same  condition  as  ex- 
ported' 22  Stat.  517;  Rev.  St.  U.  S.  Sec.  2505.  This 
dredge  boat  was  properly  regarded  as  a  manufacture 
or  machine  and  not  as  a  vessel,  inasmuch  as  it  had 
no  power,  of  propelling  itself,  and  is  incapable  of  use 
save  as  a  dredging  machine." 

In  Fredericks  vs.  James  Rees  &"  Sons  Co.,  supra,  it 
is  held  that  a  Pennsylvania  law  which  gave  a  lien  for 
repairs  on  "all  ships,  steamboats  or  vessels  navigating  the 
rivers  Allegheny,  Monongahela  or  Ohio  in  this  state" 
embraced  only  such  vessels  as  are  engaged  in  the  busi- 
ness of  commerce  or  trade  on  such  river,  and  did  not 
apply  to  adredge  boat  without  motive  power  and  used 
only  for  dredging  apparatus.    The  Court  said: 

"The  ships,  steamboats,  or  vessels  referred  to, 
are  clearly  those  intended  for  the  purpose  of  or  ac- 
tually engaged  in  the  business  of  navigating  the 
named  rivers;  that  is,  in  the  business  of  moving  on 
the  waters  thereof  from  place  to  place,  whether  for 
the  purpose  of  carrying  persons  or  commodities,  or 
both.  This  obvious  meaning  of  the  words  used  in 
the  act,  excludes  a  dredge  boat,  neither  intended  nor 
used  for  the  business  of  moving  persons  or  com- 
modities from  place  to  place  on  the  waters  of  said 
rivers.  Whatever  extension  of  meaning  may  be  given 
the  words  'ship,  steamboat  or  vessel,'  used  alone, 
the  word  'navigating'  imports  a  clearly  defined  lim- 
itation which  cannot  be  disregarded,  and  dredge 
boats,  floating  pile  drivers,  and  floating  elevators 
are  excluded  from  the  purview  of  the  act,  though 
scows  and  barges,  intended  to  be  towed  from  place 
to  place  for  the  carriage  of  passengers  or  commodi- 
ties, would  be  included." 
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Finally,  the  term  "vessel"  has  been  legally  defined  in 
Oregon,  Yarnberg  vs.  Watson,  supra,  as  a  "structure 
made  to  float  upon  the  water  for  the  purpose  of  com- 
merce or  war,  whether  impelled  by  wind,  steam  or  oars." 
This  case  is  the  only  one  apparently  ever  decided  in 
which  the  provisions  of  O.C.L.A.  §  2-907  have  been  an- 
alyzed and  applied.  The  question  therein  involved  was 
whether  an  uncompleted  hull  was  a  vessel  so  that  its  sale 
was  required  to  be  in  writing.  A  lower  court  decision 
holding  that  such  hull  was  a  vessel  was  reversed  on  ap- 
peal.  Justice  Lord  said: 

"The  only  question  argued  and  presented  by  this 
record  is  whether  the  boat  or  property  transferred 
at  the  date  of  the  oral  agreement  and  transfer  was 
a  vessel,  within  the  meaning  of  section  773,  Or. 
Code,  which  provides  that  'a  sale  or  transfer  of  a 
vessel  is  not  valid  unless  it  be  in  writing,  and  signed 
by  the  party  making  the  transfer.'  It  is  conceded 
that  if  the  work  alleged  to  have  been  done  by  the 
plaintiff  was  upon  his  own,  and  not  upon  the  de- 
fendant's property,  he  would  not  be  entitled  to  re- 
cover. But  the  defendant  contends  that  the  provi- 
sion of  the  law  above  cited  only  applies  to  a  vessel, 
and  not  to  some  incomplete  portion  thereof,  as  a 
hull  or  other  part,  requiring  construction  of  addi- 
tional parts  before  it  can  properly  be  denominated 
or  become  a  vessel,  and  consequently  it  was  error  in 
the  court  to  assume  in  its  charge  that  the  facts  as 
disclosed  by  the  record  brought  the  record  within 
the  meaning  of  this  provision  of  the  law  by  direct- 
ing the  jury  that  they  must  find  that  there  was  a 
writing,  otherwise  there  could  have  been  no  sale, 
and  thereby  fixing  the  defendant's  liability. 

"It  will  not  be  questioned  if,  upon  the  facts,  the 
property  was  sold  and  delivered,  and,  at  the  time  of 
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such  sale  and  transfer,  it  was  not  a  vessel,  that  any 
writing  was  required  to  make  such  a  transaction 
valid,  or  make  proper  proof  of  that  fact.  The  term 
Vessel',  in  its  broadest  sense,  includes  a  variety  of 
things  obviously  not  intended  to  be  included  in  the 
provision  of  this  law.  Webst.  Diet.  'Vessel.'  Knisely 
V.  Parker,  34  111.  484.  It  has  been  defined  to  be  any 
'structure  made  to  float  upon  the  water  for  the 
purpose  of  commerce  or  war  whether  impelled  by 
wind,  steam,  or  oars.'  Webst.  Diet.  'Vessel.'  Chaffe  v. 
Ludeling,  27  La.  Ann.  611." 

It  will  be  noted  that  Justice  Lord  held  two  things 
necessary  to  constitute  a  vessel.  First,  it  is  a  floating 
structure  for  the  purpose  of  commerce  or  war;  and  sec- 
ond, it  shall  have  a  means  of  propulsion.  The  dredge 
"Wishram"  possessed  neither  of  these  characteristics. 

(a)  The  Defense  of  Statute  of  Frauds  is  not  Avail- 
able to  the  Appellant. 

49  Am.  Jur.  "Statute  of  Frauds,"  Sec.  589,  Sec. 

598. 
Ringler  vs.  Ruby,  117  Ore.  455,  244  Pac.  509,  46 

A.L.R.  245. 
Roberts  vs.  American  Alliance  Insurance  Co.,  212 

N.C.  1,  192  S.E.  873,  113  A.L.R.  310. 

In  Ringler  vs.  Ruby,  supra,  the  Supreme  Court  of 
Oregon,  said: 

"At  the  very  threshold  of  the  case  plaintiff  is  met 
with  the  objection  that  the  alleged  contract,  by  rea- 
son of  the  statute  of  frauds  is  void.  Defendant,  how- 
ever, is  not  in  position  to  urge  this  point.  He  is  not 
a  party  to  the  contract.  It  does  not  rest  with  him 
to  say  that  the  parties  thereto  will  not  abide  by  the 
same  regardless  of  the  statute.  There  is  nothing  in- 
herently wrong,  nor  is  it  illegal,  for  an  owner  of  real 
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property  orally  to  make  such  an  agreement.  The 
statute  of  frauds  was  enacted  for  the  protection  of 
the  party  sought  to  be  charged.  It  is  personal  and 
not  available  to  strangers  to  the  agreement.  (Citing 
authorities)." 

In  Roberts  vs.  American  Alliance  Insurance  Co., 
supra,  it  was  held  that  the  rule  that  a  stranger  to  an  oral 
contract  cannot  take  advantage  of  the  fact  that  the  con- 
tract is  not  in  writing  as  required  by  the  statute  of  fraud 
precludes  an  insurance  company,  which  has  issued  to  a 
vendee  of  a  piece  of  property  a  policy  of  insurance  upon 
such  property,  from  asserting  the  invalidity  of  the  oral 
contract  as  a  defense  to  liability  under  the  policy;  the 
Court  said: 

"(The  plaintiff's)  title  to  the  part  allotted  to  him 
in  partition  is  good  as  against  his  brother,  unless  the 
statute  of  frauds  be  invoked  or  relied  upon  as  a  de- 
fense, and  a  stranger  to  the  transaction,  such  as  the 
defendant,  can  take  no  advantage  of  the  statute 
(Cowell  V.  Ins.  Co.,  126  N.C.  684,  36  S.E.  184;  26 
C.J.  173).  Hence,  in  the  present  action,  as  against 
the  defendant,  it  is  proper  to  say  that  he  is  the  sole 
and  unconditional  owner  thereof." 

2.  The  policy  insured  on  was  not  void  for  lack 
of  insurable  interest. 

O.C.L.A.  Sec.  101-1120. 

Bird  VS.  Central  Manufacturers  Mutual  Ins.  Co. 
120  Pac.  2d  753,  168  Ore.  1. 

Commercial  Securities  Co.  vs.  Hall,  140  Ore.  644, 
15  Pac.  2d  483. 
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Under  this  heading  counsel  for  the  Appellant,  pro- 
ceeds under  the  premise  that  the  Appellees  had  no  legal 
or  equitable  relation  to  the  dredge,  consequently  had  no 
interest  to  insure.  The  conclusion  would  be  true  if  the 
major  premise  were  correct,  which  it  is  not.  Counsel  cit- 
ed, but  did  not  discuss,  O.C.L.A.  Sec.  101-1119  and  101- 
1120.  These  two  sections  are,  however,  set  out  on  page 
73  of  Appellant's  Brief.  We  think  no  discussion  is  neces- 
sary to  demonstrate  to  this  Court  that  the  insurance 
policy  executed  by  the  Appellant  was  not  a  wager  or 
gaming  contract  as  defined  by  Sec.  101-1119.  However, 
insurable  interest  as  defined  in  Sec.  101-1120  has  become 
an  issue  in  these  proceedings.  To  paraphrase  the  section 
defining  insurable  interest:  a  person  has  an  insurable  in- 
terest who  is  interested  in  a  marine  adventure,  and  to  be 
interested  in  a  marine  adventure  in  turn  means  a  person 
may  benefit  by  the  safety  or  due  arrival  of  the  insured 
property  or  may  be  prejudiced  by  its  loss,  damage  or 
detention  or  "may  incur  liability  in  respect  thereof." 
This  language,  particularly  the  last  clause,  is  quite  in- 
clusive and  fully  capable  of  covering  the  interest  which 
the  evidence  shows  the  Appellees  possessed  at  the  time 
the  policy  was  issued.  It  is  stated  in  Bird  vs.  Central 
Manufacturers  Mutual  Insurance  Co.,  supra,  "It  is  well 
settled  that  anyone  has  an  insurable  interest  in  property 
who  derives  a  benefit  from  its  existence  or  would  suffer 
loss  from  its  destruction.  It  is  sufficient  to  constitute  an 
insurable  interest  in  property  that  the  insured  is  so  situ- 
ated with  reference  to  the  property  that  he  would  be 
liable  to  loss  should  it  be  injured  or  destroyed  by  the 
peril  against  which  it  is  insured." 
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We  think  the  following  statement  of  John  L.  Stein- 
bach,  succinctly  summarizes  the  effect  of  the  family  ar- 
rangement : 

"Q.  (By  Mr.  Snow:)  She  is  not  going  to  be 
prejudiced  by  the  loss  of  the  dredge,  is  she? 

A.  Well,  I  think  she  will  be. 

Q.  But  she  will  get  her  $1650.  back. 

A.  She  will  get  her  $1650.  back,  but  we  hold  our 
property  in  common.  If  I  make  a  loss  she  loses, 
too"  (Tr.  98). 

Another  definition  of  insurable  interest  appears  in 
Commercial  Securities  Co.  vs.  Hall,  supra,  where  the 
Supreme  Court  said: 

"In  arriving  at  the  meaning  of  an  'insurable  in- 
terest,' the  following  excerpt  from  4  Words  and 
Phrases,  Third  Series,  p.  346,  will  be  helpful:  'Any 
person  has  an  insurable  interest  in  property  if  he 
receives  a  benefit,  or  by  the  destruction  of  which  he 
will  suffer  a  loss,  whether  he  has  or  has  not  any  title 
in,  or  lien  upon,  or  possession  of,  the  property  it- 
self.' 

"As  to  what  constitutes  an  insurable  interest 
generally,  we  direct  attention  to  the  following  from 
Cyclopedia  of  Automobile  Law,  Huddy  (9th  Ed.) 
13,  14,  p.  57:  'Whoever  may  fairly  be  said  to  have  a 
reasonable  expectation  of  deriving  a  pecuniary  ad- 
vantage from  the  preservation  of  the  subject-matter 
of  insurance,  whether  that  advantage  inures  to  him 
personally  or  as  the  representative  of  tlie  rights  or 
interests  of  another,  has  an  insurable  interest.'  " 

3.  In  Oregon  ownership  of  personal  property 
may  be  alleged  by  simply  stating  that  the  plaintiff 
is  owner. 
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Columbia  Hotel  Co.  vs.  Rosenberg,  122  Ore.  675, 
260  Pac.  235. 

The  English  case  Cousins  vs.  Nantes,  128  Reprint 
203,  cited  by  the  Appellant  (Apt's.  Br.  34)  does  not 
state  the  law  in  Oregon.  The  reference  to  Christman  vs. 
State  Insurance  Co.,  16  Ore.  283,  and  quoted  from  in 
Appellant's  Brief  has  been  misinterpreted.  In  this  case 
(which  was  an  action  for  loss  occurring  under  a  fire  in- 
surance policy)  one  Stansbury,  the  plaintiff,  sued  in  his 
own  name.  His  complaint  did  not  allege  that  he  had  any 
interest  in  the  property  burned  or  what  that  interest  was. 
The  Court  quite  properly  held  the  complaint  defective. 
In  the  instant  proceedings  the  Appellees  alleged  their  in- 
terest, namely,  ownership  (Tr.  2). 

In  Columbia  Hotel  Co.  vs.  Rosenberg,  supra,  which 
was  an  action  on  a  promissory  note  executed  by  the  de- 
fendant in  favor  of  one  Higgins,  the  plaintiff  alleged  that 
it  was  the  owner  and  holder  of  the  note,  but  there  was 
no  allegation  of  an  assignment  from  Higgins  to  it.  The 
complaint  was  held  sufficient,  the  Supreme  Court  stated : 

"It  is  argued  that  Exhibit  A  shows  on  its  face 
that  the  note  is  payable  to  Higgins,  'Treasurer,  As- 
toria New  Hotel  Building  Fund,'  and  that  plaintiff 
is  not  connected  therewith.  Defendant  inferentially 
concedes  that,  if  the  allegation  that  plaintiff  is  now 
the  ov/ner  and  holder  of  said  agreement  and  note 
is  an  averment  of  fact,  the  complaint  is  sufficient. 
Defendant  contends  that  such  allegation  is  a  mere 
conclusion  of  law.  Under  the  simple  system  of  plead- 
ing obtaining  in  this  state  that  allegation  states  the 
ultimate  fact.  It  is  much  more  than  a  mere  legal 
conclusion.  Or.  L.  Sec.  67;  Phillips,  Code  Pleading, 
Sec.  325;  1  Sutherland,  Code  Pleading  and  Practice, 
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p.  83,  Sec.  98.    See,  in  this  connection.  Bade  v,  Hib- 
berd,  50  Ore.  501,  93  P.  364." 

There  was  no  variance  between  the  pleading  and  the 
proof  in  the  instant  case. 


4.  The  burden  of  proof  of  ownership  is  fully 
sustained  by  the  evidence. 

O.C.L.A.  Sec.  101-1121. 

Under  this  point  counsel  for  Appellant  states  that  the 
Appellees  had  the  burden  of  proving  the  same  insurable 
interest  alleged  in  the  complaint,  namely,  ownership, 
citing  four  decisions.  In  Bell  vs.  Ansley,  16  East  141 
(Apt's.  Br.  36),  the  only  case  discussed  by  counsel  under 
this  heading,  the  plaintiff  alleged  that  he  was  the  sole 
owner  of  certain  goods  insured.  Since  the  policy  sued  on 
disclaimed  joint  ownership  and  the  evidence  supported 
joint  ownership,  the  Court  properly  held  that  a  variance 
existed.  What  may  have  been  said  by  the  Supreme  Court 
in  Oatman  vs.  Bankers  etc.  Assn.  66  Ore.  388,  133  Pac. 
1183,  134  Pac.  1033,  cannot  be  authority  on  the  question 
presented  in  the  present  appeal  because  in  the  Oatman 
case  the  policy  involved  was  a  standard  fire  insurance 
policy,  the  terms  of  which  by  Oregon  law  required  the 
interest  of  the  assured  to  be  sole  ownership.  O.C.L.A. 
Sec.  101-1801.  For  failure  to  comply  with  this  provision 
the  policy  was  held  to  be  void.  The  policy  sued  on  in  the 
present  proceedings  is  not  a  fire  policy  but  was  a  policy 
of  marine  insurance.    Consequently,  whatever  may  be 
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said  with  reference  to  the  requisite  of  sole  ownership  in 
a  fire  poHcy  is  rendered  in  complete  variance  with  the 
provision  of  Sec.  101-1121,  which  provides  that  an  as- 
sured **need  not  be  interested  when  the  insurance  is 
effected."  We  do  not  claim,  of  course,  that  the  Appellees 
did  not  have  an  insurable  interest  when  the  policy  was 
executed  by  the  Appellant.  We  merely  point  out  the  dis- 
similarity of  treatment  of  insurable  interest  in  the  two 
types  of  policies.  On  the  question  of  ownership  the  wit- 
nesses testified  as  follows: 

John  L.  Steinbach 

"I  told  Mr.  Knapp  that  this  dredge  had  been 
bought  for  the  benefit  of  the  Steinbach  wives,  and 
to  make  the  insurance  out  to  Carolyn  and  Frances 
Steinbach"  (Tr.  88). 

*'Q.  As  far  as  you  know,  did  the  ladies,  that  is, 
your  wife  and  the  wife  of  Dave,  and  yourself,  ever 
transfer  that  boat  at  any  time  after  that  up  to  the 
time  of  the  loss? 
A.  No." 

**Q.  Do  you   claim  any  interest  in   that  dredge, 
now,  adverse  to  your  wife? 
A.  No"  (Tr.  91). 

**Q.  Then  the  agreement  by  which  you  claim  the 
ladies  came  to  ov/n  the  dredge  was  entirely  an  agree- 
ment made,  without  writing,  between  the  four  mem- 
bers of  the  Steinbach  family? 
A.  That  is  right"  (Tr.  103). 

Frances  M.  Steinbach 

"A.  We  met  at  Dave  Steinbach's  house,  John,  my 
husband  John,  Dave  and  Carolyn,  and  we  planned 
on  buying  this  dredge,  the  Wishram.  We  talked  it 
over  for  quite   a  while  and   then  we  decided  that 
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Carolyn  and  myself  should  have  the  Wishram,  and 
it  was  done  for  convenience. 

The  shop  had  been  in  the  names  of  John  and 
Dave  for  years,  and  we  never  had  had  a  real  good 
living  out  of  the  shop  and,  so,  we  thought  maybe 
we  could  get  into  something  else — if  we  could  get 
into  something  else  we  would  have  a  little  bit, 
maybe  we  could  make  a  little  bit  more  money  than 
we  had  in  the  shop.  Not  only  that,  but  Dave  Stein- 
bach  had  two  boys  in  the  service.  *  *  * 

A.  We  had  a  boy  in  the  service,  too,  and  we 
thought  we  could  put  this  in  our  names,  in  the  wom- 
en's names,  and  then,  after  it  got  into  working  order 
of  some  sort,  then  we  would  probably  turn  it  over 
to  the  boys,  or  some  other  affair,  but  it  was  not  done 
— it  was  not  to  be  done  until  after  everything  was 
paid  off  and  was  in  working  order"  (Tr.  176-177). 

David  E.  Steinbach 

**A.  At  the  time  of  the  purchase  of  the  dredge,  my 
brother,  his  wife  and  my  wife,  we  met  at  our  house 
and  talked  about  what  we  were  going  to  do  when  we 
purchased  this  dredge  here  to  keep  it  out  of  the 
shop.  On  account  of  the  financial  difficulties  there 
that  we  had  with  the  Maritime  Commission,  we  did 
not  want  to  get  it  mixed  up  with  the  shop  account, 
so  we  had  put  the  insurance  in  the  ladies'  names  to 
keep  it  away  from  the  Iron  Works.  *  *  * 

Q.  Then  what  did  you  agree  to  do  about  the 
ownership  of  the  dredge? 

A.  Well,  we  agreed  to  put  it  in  the  ladies'  names. 

Q.  Has  that  agreement  ever  been  changed  in  any 
way? 

A.  No,  it  never  has"  (Tr.  112-113). 

Hugh  Corgan 

"A.  Then  I  bought  the  dredge  in — bid  the  dredge 
in  with  the  Steinbachs'  money  and  immediately 
handed  over  the  letter  that  the  Government  gave — 
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the  Government  does  not  give  a  deed  to  any  of  that 
property  when  you  bid.  They  simply  give  you  so 
many  days  to  get  the  property  away  from  the  moor- 
ing, or  wherever  it  is  located. 

Q.  When  you  got  the  letter  from  the  Engineers, 
the  letter  which  Vv^e  have  marked  here  as  Plaintiffs' 
Exhibit  No.  22,  acknowledging  receipt  of  the  pur- 
chase price  of  the  dredge  and  telling  you  to  come 
and  get  it — in  other  words,  that  is  the  substance  of 
the  letter.   Where  did  you  get  that  letter? 

A.  I  got  it  from  the  Engineers.  *  *  * 

Q.  When  the  insurance  policy  was  finally  agreed 
upon,  do  you  remember  who  was  present? 

A.  Yes. 

Q,  Who? 

A.  John  Steinbach  and  myself. 

Q.  Was  there  any  discussion  at  that  time?  Was 
there  any  discussion  between  John  Steinbach  and — 
Who  was  representing  the  insurance  company? 

A.  Mr.  Knapp. 

Q.  Mr.  Knapp? 

A.  Yes. 

Q.  Was  there  any  discussion  at  that  time  as  to 
how  much  insurance  should  be  issued  and  in  whose 
names? 

A.  Well,  John  said  the  Steinbach  women,  Mrs. 
Dave  Steinbach  and  his  wife,  Frances. 

Q.  You  did  not  claim  to  own  any  interest  in  it 
then,  did  you? 

A.  No. 

Q.  And  don't  now? 

A.  No."  (Tr.  120,  121,  122  and  123). 

We  do  not  overlook  the  ledger  pages  of  the  Steinbach 
Iron  Works  (Exhibit  7  (4)  Tr.  222-223)  which  show 
various  sums  totaling  $2925.00  to  have  been  "borrowed 
from  Frankie"  nor  a  promissory  note  payable  to  her  in 
that  amount,  dated  June  25,  1945  (Exhibit  7  (11)  Tr. 
223).    These  constitute  bookkeeping  entries  for  the  con- 


28  Universal  Insurance  Company 

venience  of  the  parties  concerned,  and  do  not  militate 
against  the  fact,  as  the  evidence  shows  elsewhere,  that 
the  Appellees  owned  the  dredge. 

5.  Under  the  allegation  of  ownership,  evidence 
of  any  ownership  capable  of  being  insured  may  be 
received. 

Hough  vs.  City  Fire  Insurance  Co.,  29  Conn.  10, 
76  A.D.  581. 

Tracy  vs.  Juanto,  103  Ore.  416,  205  Pac.  823. 

In  Curacao  Trading  Co.  vs.  Federal  Insurance  Co., 
50  Federal  Supp.  441,  discussed  at  page  37,  Appellant's 
Brief,  there  was  no  insurable  interest  in  the  plaintiff 
either  as  owner  or  in  any  other  manner.  The  Court  pro- 
perly denied  recovery.  In  both  Vancouver  National  Bank 
vs.  Law  Union  &  Crown  Insurance  Co.  153  Fed.  440, 
453  and  Finlon  vs.  National  Union  Fire  Insurance  Co. 
65  Or.  493,  discussed  at  page  38  Appellant's  Brief,  the 
policies  involved  were  standard  fire  insurance  policies. 
As  above  pointed  out  (page  24  this  Brief)  the  stand- 
ard fire  insurance  policy  contains  the  express  provision 
that  it  shall  be  void  **if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership."  The  pol- 
icy of  marine  insurance  involved  in  the  present  proceed- 
ings contains  no  such  provision.  But  even  in  the  case  of 
fire  insurance  policies  the  expression  "sole  ownership" 
has  been  interpreted  liberally  and  at  variance  with  the 
conclusion  counsel  for  Appellant  has  reached.  For  ex- 
ample, in  the  case  of  Hough  vs.  City  Fire  Insurance  Co., 
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supra,  the  policy  sued  on  contained  a  provision  that  if 
the  interest  in  the  property  was  not  absolute  it  should 
be  so  represented  to  the  Company,  otherwise  the  insur- 
ance would  be  void.  It  appeared  at  the  trial  that  the 
insured  had  an  equitable  title  only.  Absolute  interest 
was  defined  by  the  Court  as  one  so  completely  vested 
in  the  individual  that  he  could  not  be  deprived  of  it  with- 
out his  consent.    The  Court  saying: 

"The  Court  instructed  the  jury  that  a  perfect 
legal  title  was  not  essential  to  plaintiff's  right  of  re- 
covery; that  he  might  be  regarded  as  the  real  owner 
if  he  had  the  equitable  title,  and  if  his  interest  was 
such  that  the  loss  by  fire  would  fall  on  him;  that  in 
such  case  the  property  was  his,  within  the  fair  im- 
port of  the  application  in  which  it  was  described  as 
his;  but  that  he  could  not  recover,  if,  in  the  opinion 
of  the  jury,  he  had  been  guilty  of  any  fraud,  mis- 
representation or  concealment  in  regard  to  the  state 
of  this  title ;  that  the  evidence  of  the  plaintiff's  state- 
ment regarding  his  title,  made  to  Houghton,  was 
admissible;  *  *  *  that  if  plaintiff  had  truly  and 
fairly  represented  to  the  company  the  nature  of  his 
interest  and  title  to  the  property  insured,  he  was  not 
precluded  from  a  recovery  by  reason  of  the  failure 
to  specify  particularly  in  the  policy  the  nature  of 
that  title,  nor  by  reason  of  the  failure  to  make  such 
representation  in  writing." 

In  Tracy  vs.  Juanto,  supra,  the  Supreme  Court  of 
Oregon,  stated: 

"In  addition  to  other  evidence  which  was  offered 
by  the  plaintiff  to  establish  the  ownership  of  the 
sheep,  the  plaintiff,  over  the  objection  of  the  defend- 
ant, was  permitted  to  testify  to  a  declaration,  made 
in  the  absence  of  the  defendant  by  the  herder  of  the 
sheep  while  the  same  were  in  his  possession  and  un- 


30  Universal  Insurance  Company 

der  his  control  and  upon  lands  claimed  by  the  plain- 
tiff, that  the  defendant  was  the  owner  of  the  sheep. 
The  admissibility  of  this  testimony  is  the  only  ques- 
tion necessary  for  decision,  as  it  is  the  only  one  dis- 
cussed in  appellant's  brief.  That  declarations  of  this 
nature  are  admissible  and  competent  as  evidence 
tending  to  show  ownership  has  been  twice  decided 
by  this  court  in  similar  cases,  and  therefore  this  is 
no  longer  an  open  question  in  this  state.  Jones  Land 
&  Livestock  Co.  vs.  Seav/ell,  90  Or.  239,  176  Pac. 
186,  and  Keller  vs.  Johnson,  99  Or.  113,  194  Pac. 
185." 

Under  the  rule  of  this  decision  and  the  authorities 
upon  which  it  is  based,  the  testimony  of  Capt.  Corgan, 
who  is  claimed  by  the  Appellant  to  be  the  owner  and  in 
possession  of  the  dredge,  is  extremely  relevant  because 
he  denied  any  claim  or  interest  in  the  dredge  whatso- 
ever. 


6.  There  was  no  misrepresentation  made  to  the 
insurer. 

Commercial  Securities  Co.  vs.  Hall,  140  Ore.  644, 
115  Pac.  2d  483. 

Schmurr  vs.  State  Insurance  Co.,  30  Ore.  29,  46 
Pac.  363. 

O.C.L.A.  Sec.  101-1132  (3)  (Waiver). 

Under  this  point,  counsel  for  the  Appellant,  totally 
ignoring  the  language  of  page  6  stating  "this  appeal  con- 
fines itself  to  the  two  issues  about  which  there  was  no 
contradictory  testimony — namely,  lack  of  ownership  and 
insurable  interest  by  and  in  the  Appellees  and  unsea- 
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worthiness  of  the  dredge,"  undertakes  to  discuss  alleged 
misrepresentation  and  concealment  by  the  Appellees  at 
the  time  of  the  issuance  of  the  policy.  As  a  matter  of 
law,  the  rule  announced  by  counsel,  that  a  failure  to  dis- 
close the  true  interest  voids  a  policy,  is  not  sustained 
by  any  of  the  authorities  cited.  For  example,  in  Ohl  vs. 
Eagle  Insurance  Co.  18  Fed.  Cas.  No.  10,  473,  discussed 
on  page  40  Appellant's  Brief,  contains  the  significant 
language:  "If  the  underwriter  is  not  put  upon  any  in- 
quiries of  this  nature  by  any  disclosure  of  a  special  in- 
terest or  special  ownership,  he  has  a  right  to  suppose 
that  the  parties  deal  with  him  upon  the  naked  avowal  of 
legal  titles."  In  other  words,  even  admitting,  which  we 
do  not,  that  the  interest  insured  had  was  a  special  inter- 
est and  not  that  of  owners,  certainly  the  evidence  of  the 
circumstances  surrounding  the  placing  of  the  insurance 
showed  that  Mr.  Knapp  was  placed  on  inquiry  and  that 
he  declined  to  inquire  (Tr.  205).  The  argument  is  made 
that  the  policy  might  have  been  a  wagering  policy,  void 
in  Oregon,  (O.C.L.A.  Sec.  101-1119)  because  one  of  the 
definitions  of  a  wagering  policy  is  one  made  ''without 
benefit  of  salvage"  to  the  insured.  By  various  reasons 
appearing  on  page  42  of  Appellant's  Brief,  counsel  at- 
tempts to  demonstrate  that  in  case  of  a  loss,  no  salvage 
would  be  obtained  by  the  Insurance  Company  since  the 
Appellees  could  not  transfer  a  good  title.  We  may  best 
demonstrate  the  fallacy  of  this  reasoning  by  stating  that 
the  Appellees  did  have  a  merchantable  title,  and  could 
have  transferred  same  to  the  Insurance  Company  had  it 
become  necessary  or  desirable.    This  is  not  a  case  where 
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title  to  merchandise  has  been  found,  in  fact,  reposing  in 
a  party  other  than  the  insured.  We  wish  this  Court  to 
keep  in  mind  that  all  the  parties  involved  state  that  the 
Appellees  had  title  to  the  dredge  at  the  time  it  was  in- 
sured. The  agents  of  the  Insurance  Company  admitted 
this  fact  even  after  the  loss.  The  only  person  who  states 
to  the  contrary  is  counsel  for  the  Appellant,  and  we  do 
not  believe  he  is  a  competent  witness.  Even  if  there  had 
been  a  provision  in  the  policy  requiring  the  Appellees  to 
disclose  their  true  interest,  which  there  was  not,  this 
condition  could  have  been  waived.  We  believe  the  evi- 
dence is  capable  of  the  application  of  the  rule  that  an 
insurance  company  cannot  invite  a  misrepresentation  or 
tacitly  condone  a  concealment  and  later  claim  the  policy 
was  thereby  voided.  In  Commercial  Securities  Co.  vs. 
Hall,  supra,  it  was  held  that  a  waiver  is  a  voluntary 
relinquishment  of  one's  known  right  and  may  be  by  acts 
of  the  party  or  by  accepting  benefits  accruing  on  account 
of  that  waiver.    The  Court  stated: 

"The  plaintiff  herein  seeks  to  void  the  forfeiture 
upon  the  ground,  in  part,  that  the  defendant  com- 
pany, after  full  knowledge  of  all  the  facts  upon 
which  it  now  relies  to  establish  the  forfeiture,  re- 
tained the  premium  paid. 

"A  like  situation  was  presented  in  the  early  case 
of  Schmurr  v.  State  Insurance  Company,  30  Or.  29, 
46  P.  363.  In  that  case  the  policy  of  insurance  pro- 
vided that  all  waivers  of  its  provisions  should  be  in 
writing.  But  the  court  held  that,  where  a  company 
has  full  knowledge  of  facts  that  render  void  one  of 
its  policies,  retains  the  premium,  and  fails  to  cancel 
the  policy,  it  waives  the  forfeiture,  and  this  can  be 
done  by  conduct  or  by  parol,  although  the  policy 
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itself  provides  that  it  shall  be  in  writing.  Waiver  is 
a  voluntary  relinquishment  of  one's  known  right  and 
may  be  by  acts  of  the  party  or  by  accepting  benefits 
accruing  on  account  of  that  waiver." 

A  decision  similar  in  effect  is  Schmurr  vs.  State  In- 
surance Co.,  supra,  wherein  the  Court  said: 

"When  the  company,  with  knowledge  of  the  vio- 
lation of  the  provisions  of  the  policy  as  thus  com- 
municated by  Irle,  retained  the  premium,  and  al- 
lowed the  policy  to  remain  uncancelled,  it  estopped 
itself  from  claiming  a  forfeiture  on  account  of  the 
barn,  although  its  consent  for  its  erection  was  not 
given  in  writing.  The  condition  of  the  policy  in  this 
regard  could  be  waived  or  modified  by  the  defend- 
ant, and  such  waiver  or  modification  could  be  made 
by  parol,  although  the  policy  itself  provided  that  it 
should  be  in  writing.  Miner  v.  Insurance  Co.,  27 
Wis.  693;  Webster  v.  Insurance  Co.,  36  Wis.  67; 
Viele  V.  Insurance  Co.,  26  Iowa,  9.  So  that  whether 
Irle's  knowledge  of  the  erection  of  the  car  barn 
would  be  binding  upon  the  defendant  or  not  is  im- 
material, because  the  company  itself,  after  being  ad- 
vised of  the  breach,  retained  the  premium,  and  took 
no  steps  whatever  towards  the  cancellation  of  the 
policy,  and  therefore  waived  the  forfeiture." 

The  evidence  in  this  case  shows  that  the  original  in- 
surance coverage  was  issued  to  the  Appellees  on  or  about 
June  6,  1945;  (Tr.  2)  that  on  June  25,  1945,  the  Appel- 
lee, Frances  M.  Steinbach,  gave  her  check  for  $1250.  to 
the  agent  of  the  Insurance  Company.  This  check  also 
covered  towing  from  Coos  Bay  to  Nehalem  Bay,  and  the 
proceeds  of  the  check  with  the  exception  of  $415.74  were 
retained  by  the  agent.  J.  K.  Corgan  executed  a  check 
for  $187.50  covering  towing  charges  from  Nehalem  Bay 
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to  Tillamook  Bay  on  October  30,  1945,  and  forwarded 
the  check  to  the  agent.  It  was  assumed  that  no  loss 
would  ensue,  in  the  event  of  which  the  premium  would 
have  been  $1250.  This  assumption  was  incorrect  and 
the  dredge  became  a  total  loss  on  November  1,  1945. 
However,  the  check  v^as  cashed  by  the  agent  on  Novem- 
ber 8,  and  the  proceeds  retained  until  November  30, 
when  the  Addison  P.  Knapp  Co.  attempted  to  return  the 
sum  of  $187.50. 

Numerous  Oregon  decisions  in  addition  to  Commer- 
cial Securities  Co.  vs.  Flail  and  Schmurr  vs.  State  Insur- 
ance Co.,  supra,  hold  that  a  condition  of  a  policy  may  be 
waived.  O.C.L.A.  Sec.  101-1132  provides  that  it  is  the 
duty  of  the  assured  to  disclose  to  the  insurer  every  ma- 
terial circumstance  known  to  the  assured,  and  defines 
material  circumstance  as  one  "which  would  influence  the 
judgment  of  a  prudent  insurer  in  fixing  the  premium,  or 
determining  whether  he  would  take  the  risk."  Also 
"whether  any  particular  circumstance,  which  is  not  dis- 
closed, be  material  or  not,  is,  in  each  case,  a  question  of 
fact."  The  section  also  contains  the  following  significant 
language  (3)  "in  the  absence  of  inquiry  the  following 
circumstances  need  not  be  disclosed  namely:  (a)  any 
circumstance  which  diminishes  the  risk;  (b)  any  cir- 
cumstance which  is  known  or  presumed  to  be  knov/n  to 
the  insurer.  The  insurer  is  presumed  to  know  matters  of 
common  notoriety  or  knowledge,  and  matters  which  an 
insurer  in  the  ordinary  course  of  his  business,  as  such, 
ought  to  know;  (c)  any  circumstance  as  to  which  infor- 
mation is  waived  by  the  insurer;   (d)  any  circumstance 
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which  is  superfluous  to  disclose  by  reason  of  any  express 
or  implied  warranty."  Both  Addison  P.  Knapp  and  Em- 
mett  Rathbun  were  entirely  familiar  with  all  material 
circumstances  affecting  the  risk  of  insuring  the  dredge. 
Mr.  Knapp,  as  agent  for  the  insurer,  was  told  by  John 
L.  Steinbach  that  the  ladies  owned  the  dredge  (Tr.  102). 
This  was  true.  He  did  not  tell  Knapp  that  Capt.  Hugh 
Corgan  owned  the  dredge  because  Capt.  Corgan  did  not 
(Tr.  102).  If  Mr.  Knapp  wanted  further  details  he 
could  have  inquired,  but  he  expressly  waived  such  in- 
quiry. The  Appellant  should  not  now  be  permitted  to 
complain  concerning  any  situation  which  was  caused  by 
its  agent. 

7,  8  and  9.  The  Appellees  make  no  claim  of  in- 
surable interest  as  wives,  nor  as  joint  tenants  or 
part  owners. 

Even  if  their  interest  is  not  that  of  owners  of  the  le- 
gal title  to  the  dredge,  the  evidence  supports  a  claim  of 
equitable  title,  equally  insurable. 

Imperial   Fire    Insurance   Co.    vs.    Dunham,    117 
Penna  St.  460,  2  A.S.R.  686. 

Pacific  State  Fire  Insurance  Co.  vs.  Rowan  Mo- 
tor Co.,  122  Ore.  665,  260  Pac.  441. 

Hough  vs.  City  Fire  Insurance  Co.,  29  Conn.  10, 
76  A.D.  581. 

O.C.L.A.  Sec.  101-1140. 

We  shall  discuss  points  7,  8  and  9  of  the  Appellant's 
Brief  together,  as  they  are  purely  abstract  considerations 
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of  law  and  add  nothing  to  the  argument  of  the  case.  The 
Appellees  have  never  contended  and  do  not  now  contend 
that  they  obtained  insurance  on  the  dredge  based  on  the 
title  of  their  respective  husbands.  In  Price  vs.  United 
Pacific  Gas.  Co.  153  Ore.  259,  56  Pac.  2nd  116,  discussed 
by  the  Appellant  (Apt's.  Br.  43)  it  was  held  that  an  es- 
tranged husband  could  not  sue  on  a  burglary  and  theft 
policy  and  recover  for  the  loss  of  a  diamond  ring  owned 
by  his  wife.  The  evidence  showed  that  the  husband  and 
wife  were  not  living  in  the  same  residence  and,  further, 
the  wife  did  not  believe  the  ring  had  been  stolen.  The 
Court  properly  denied  recovery.  Oatman  vs.  Bankers 
Fire  Relief  Assn.  66  Ore.  388,  133  Pac.  1183,  cited  by 
Appellant  (Apt's.  Br.  44),  was  an  action  on  a  fire  policy. 
Deed  to  the  property  insured  was  in  the  name  of  the 
wife  only.  Consequently,  a  policy  issued  to  the  husband 
was  void  under  the  language  of  O.C.L.A.  Sec.  101-1801 
providing  the  form  of  all  standard  fire  policies.  The 
three  cases  cited  under  point  8  (Apt's.  Br.  45)  were  not 
discussed  by  counsel.  In  Manning  vs.  U.  S.  National 
Bank,  174  Ore.  118,  148  Pac.  255,  the  Supreme  Court 
of  Oregon  stated:  "we  know  of  no  rule  of  public  policy 
hostile  to  the  enjoyment  of  the  right  of  survivorship." 
As  to  the  right  of  survivorship  with  which  counsel  for 
Appellant  unnecessarily  concerns  himself  (Apt's.  Br.  45 
and  46),  we  refer  this  Court  to  the  Manning  case  cited 
by  the  Appellant,  if  such  consideration  seems  necessary. 
As  indicated,  however,  we  have  no  serious  argument 
with  the  language  contained  in  points  7,  8  and  9,  except 
to  contend  that  such  argument  does  not  concern  itself 
with  any  material  issue  on  appeal. 
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It  has  been  many  times  decided  that  title  other  than 
a  legal  title  may  be  insured. 

In  Imperial  Fire  Insurance  Co.  vs.  Dunham,  supra, 
it  was  held  that  a  purchaser  of  land  under  a  written 
agreement  has  an  insurable  interest  therein  although  the 
purchase  money  is  unpaid,  since  so  far  as  the  insurance 
is  concerned  he  is  to  be  regarded  as  the  entire,  uncondi- 
tional and  sole  owner.    The  Court  said: 

"At  the  time  the  insurance  was  effected,  Seeley, 
as  we  have  said,  had  become  the  purchaser  in  fee  of 
the  property  under  articles  of  agreement  with  T. 
Smull's  Sons;  he  had  the  equitable  title  only,  but 
he  was  to  all  intents  and  purposes  the  'owner'  of  the 
property;  he  was  the  equitable  owner  in  fee,  and  in 
respect  to  the  insurance,  we  think  he  may  be  said 
to  have  the  entire,  unconditional,  and  sole  owner. 
This  provision  of  the  policy  does  not  necessarily  dis- 
tinguish between  the  legal  and  the  equitable  estate. 
If  the  title  is  conditional  or  contingent,  it  is  for 
years  only,  or  for  life,  or  in  common,  it  is  not  the 
entire,  unconditional  and  sole  ownership;  but  the 
interest  is  the  same,  as  it  affects  the  contract  of  in- 
surance, whether  the  title  of  the  assured  be  legal  or 
equitable." 

In  Pacific  State  Fire  Insurance  Co.  vs.  Rowan  Mo- 
tor Co.,  supra,  it  was  held  that  equitable  title  coupled 
with  actual  possession  bore  all  the  incidents  of  legal  title 
and  was  insurable.   The  Court  said : 

"The  plaintiff  seeks  to  show  that  the  policy  of 
insurance  was  null  and  void  because  of  the  asserted 
fact  that  the  defendant  possessed  the  motorcars  as 
trustee,  and  not  as  sole  and  unconditional  owner. 
In  this  state  the  equitable  title,  coupled  with  the  ac- 
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tual  possession  of  the  property  insured,  bears  with 
it  all  the  incidents  of  legal  title.  Baker  v.  Insurance 
Co.,  31  Or.  41,  48  P.  699,  65  Am.  St.  Rep.  807; 
Waller  v.  City  of  New  York  Ins.  Co.,  84  Or.  284, 
164  P.  959,  Ann.  Cas.  1918C,  139." 

Again  in  Hou^h  vs.  City  Fire  Insurance  Co.,  supra, 
which  involved  fire  insurance  on  real  property,  it  was 
held  that  an  equitable  interest  is  an  absolute  interest  and 
insurable.  The  insured  in  this  case  had  entered  into  an 
agreement  for  the  purchase  of  property  and  had  paid  a 
considerable  portion  of  the  purchase  money.  The  Court 
said: 

"We  think,  too,  that  the  evidence  conduced  to 
prove  that  the  plaintiff's  interest  in  that  property 
was  an  absolute  interest;  that  is  an  absolute  interest 
in  property,  which  is  so  completely  vested  in  the 
individual  that  he  can  by  no  contingency  be  de- 
prived of  it  without  his  own  consent.  And  by  this 
contract  with  Eliakim  Hough,  and  its  part  perform- 
ance, the  plaintiff  had  acquired  a  right  to  the  whole 
property,  of  which  he  could  not  be  deprived  without 
his  own  consent.  So,  too,  he  is  the  owner  of  such 
absolute  interest,  who  must  necessarily  sustain  the 
loss  if  the  property  is  destroyed.  The  subject  of 
insurance  was  an  interest,  not  a  title.  It  is  an  in- 
terest, not  a  title,  of  which  the  conditions  of  insur- 
ance speak.  The  terms  'interest'  and  'title'  are  not 
synonymous.  A  mortgagor  in  possession,  and  a  pur- 
chaser holding  under  a  deed  defectively  executed, 
have,  both  of  them,  absolute  as  well  as  insurable 
interests  in  the  property,  though  neither  of  them 
has  the  legal  title." 

O.C.L.A.  Sec.  101-1140  provides: 

"Designation  of  Subject-Matter.  The  subject- 
matter  must  be  designated  in  a  marine  policy  with 
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reasonable  certainty. 

(2)  The  nature  and  extent  of  the  interest  of  the 
assured  in  the  subject-matter  insured  need  not  be 
specified  in  the  policy. 

(3)  Where  the  policy  designates  the  subject- 
matter  insured  in  general  terms,  it  shall  be  construed 
to  apply  to  the  interest  intended  by  the  assured  to 
be  covered. 

(4)  In  the  application  of  this  section  regard  shall 
be  had  to  any  usage  regulating  the  designation  of 
the  subject-matter  insured.  (L.1921,  ch.  354  Sec.  42, 
p.  665,  O.C.  1930,  Sec.  46-1140)." 


10,  11  and  12.  The  interest  of  the  Appellees  is 
that  of  legal  owners. 

As  between  the  parties  themselves,  title  to  personal 
property  may  be  acquired  by  oral  grant,  and  a  written 
bill  of  sale  is  not  necessary. 

The  Augustine,    (D.C.  N.Y.   1924),  8  Fed.    (2d) 
287. 

Gaston  Williams  &  Wigmore  vs.  Warner,  272  Fed. 

56   (Affd.   260  U.S.  201,  43  Sup.  Ct.  p.  

676  L.Ed.  210. 

The  Fitz  vs.  The  Amelie,  6  Wall.   18,  18  L.  Ed. 
806. 

Under  points  10,  11  and  12,  the  Appellant  claims  that 
the  Appellees  were  merely  general  creditors  having  no 
insurable  interest  in  the  dredge,  and  that  assuming  they 
were  secured  creditors  they  could  not  recover  unless  it 
was  proven  that  the  Steinbach  Iron  Works  had  no  other 
property  upon  which  to  realize.  With  reference  to  being 
mere  general  creditors  of  the  Steinbach  Iron  Works,  we 
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can  only  reiterate  that  the  evidence  shows  no  such  re- 
lationship. In  Vancouver  National  Bank  vs.  Law  Union 
&  Crown  Insurance  Co.  153  Fed.  440,  discussed  (Apt's. 
Br.  47)  it  appeared  that  by  the  explicit  admission  of  the 
parties  the  plaintiff  had  no  other  interest  in  the  subject 
of  the  insurance  except  as  a  general  creditor.  In  the  pres- 
ent case  no  one,  except  counsel  for  Appellant,  has  ever 
advanced  the  proposition  that  the  Appellees  were  mere 
general  creditors  of  the  Steinbach  Iron  Works.  Conse- 
quently, what  was  said  in  the  Vancouver  National  Bank 
vs.  Law  Union  &  Crown  Insurance  Co.,  supra,  and  the 
American  Equitable  Assurance  Co.  vs.  Powdering  Coal 
Co.  221  Ala.  280,  128  S.  225,  reflects  little  light  on  any 
proposition  involved  in  this  proceeding.  Concerning  the 
contention  (point  12,  Apt's.  Br.  48),  that  if  a  creditor's 
claim  is  secured  he  must  first  attempt  to  recover  upon 
other  property  of  the  debtor,  we  doubt  that  this  is  the 
law  in  Oregon.  In  fact,  O.C.L.A.  Sec.  101-1129  provides 
among  other  things:  "(3)  the  owner  of  insurable  prop- 
erty has  an  insurable  interest  in  respect  of  the  full  value 
thereof,  notwithstanding,  that  some  third  person  may 
have  agreed,  or  be  liable,  to  indemnify  him  in  case  of 
loss.'  This  law  plainly  provides,  so  far  as  insurable  in- 
terest is  concerned,  that  it  makes  no  difference  whether 
the  insured  is  able  to  look  to  someone  besides  the  insurer 
for  indemnity  in  case  of  loss.  This  law  was  enacted 
originally  in  1921. 
ants 

In  The  Augustine,  supra,  the  Court  had  for  consid- 
eration the  ownership  of  the  former  "Berengaria"  which 
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had  been  involved  in  a  collision.   The  Court  stated: 

"But  the  mere  fact  of  ownership  can  be  proved 
by  the  course  of  dealing,  and  I  think  the  evidence 
was  sufficient  to  show  that  the  British  government 
did  own  the  steamship,  and  that  the  Cunard  Com- 
pany operated  her  for  the  government  in  the  freight 
and  passenger  business  between  November  21,  1919, 
and  February,  1921,  and  that  then  the  company 
bought  her  and  has  operated  her  itself  ever  since,  on 
its  own  account,  in  its  own  line.  A  ship  is  a  piece  of 
personal  property,  just  like  a  carriage  or  a  locomo- 
tive, and  ownership  may  be  proved  by  such  evi- 
dence as  the  foregoing.  Mere  sale  and  delivery  is 
enough  to  confer  title.  Documentations  is  for  the 
purpose  of  fixing  the  status  of  a  vessel  as  of  the 
state  whose  flag  she  flies;  and  bills  of  sale  and  regis- 
tration are  for  the  purpose  of  giving  notice  to  pur- 
chasers and  mortgagees  of  the  record  of  title." 

Likewise  it  was  held  in  Gaston,  Williams  &  Wi^more 
vs.  Warner,  supra,  that: 

"As  between  the  parties,  the  sale  and  delivery  of 
a  vessel  passes  the  title  at  common  law.  The  ques- 
tion of  registration  is  another  and  distinct  matter. 
The  registration  of  a  vessel  is  not  compulsory,  but  a 
privilege  and  advantage,  of  which  the  purchasers 
may  or  may  not  avail  themselves  if  they  choose." 

In    The  Fitz   vs.    The  Amelie,   supra,   the   Supreme 
Court  of  the  United  States  said: 

"The  title  of  Reviere,  the  claimant,  was  ques- 
tioned at  the  bar,  because  he  did  not  prove  the  mas- 
ter executed  to  him  a  bill  of  sale  of  the  vessel.  We 
do  not  clearly  see  how  this  question  is  presented 
in  the  record,  for  there  is  no  proof,  either  way,  on 
the  subject,  but  if  it  is,  it  is  easily  answered.  A  bill 
of  sale  was  not  necessary  to  transfer  the  title  to  the 
vessel.   After  it  was  sold  and  delivered,  the  property 
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was  changed  and  no  written  instrument  was  needed 
to  give  effect  to  the  title.  The  rule  of  common  law 
on  this  subject  has  not  been  altered  by  statute." 


13.  The  Appellees  are  the  real  parties  in  interest. 

Fireman's  Fund   Insurance  Co.   v.   Oregon  R.   & 
N.  Co.,  45  Or.  53,  76  Pac.  1075. 

Blaser  vs.  Fleck,  96  Or.  187,  189  Pac.  637. 

The  Appellant,  in  contending  that  the  action  is  not 
prosecuted  by  the  real  party  in  interest,  cites  Rule  17, 
Federal  Rule  of  Civil  Procedure,  as  well  as  Capital  Fire 
Insurance  Co.  vs.  Langhorne  (CCA.  8),  146  Fed.  (2) 
237.  If  we  follow  his  argument,  counsel  for  Appellant 
seems  to  contend  that  the  action  should  have  been  in- 
stituted in  the  name  of  Captain  Corgan.  However,  Rule 
17  itself  provides  that  "a  party  with  whom  or  in  whose 
name  a  contract  has  been  made  for  the  benefit  of  an- 
other *  *  *  may  sue  in  his  own  name  *  *  *  ,"  so  we  fail 
to  perceive  the  effect  of  the  discussion.  The  Appellees 
were  insured  by  the  policy  of  insurance  issued  by  the 
Universal  Insurance  Company.  The  Appellees  and  the 
Appellant  were  the  only  contracting  parties.  It  should 
be  unnecessary  to  cite  authority  holding  that  a  party 
whose  name  appears  to  a  contract  may  sue  or  be  sued 
on  it  as  a  party  in  interest.  In  fact,  it  is  impossible  to 
ignore  this  relationship  as  a  matter  of  law. 

In  Blaser  vs.  Fleck,  supra,  it  was  held  that  O.C.L.A. 
§  1-301  (Action  must  be  in  name  of  party  in  interest) 
was  enacted  to  protect  a  party  defendant  from  being 
harassed  again  for  the  same  cause.   The  Court  said: 
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"As  we  read  t±ie  complaint  in  the  case  at  bar, 
there  is  no  allegation  in  so  many  words  that  the 
plaintiffs  v/ere  joint  owners  of  the  property  in- 
volved; yet  the  pleading  was  not  challenged  by  a 
demurrer  or  otherwise.  The  defendants  did  not 
plead  in  their  answer  any  facts  showing  that  there 
v/as  misjoinder  of  plaintiffs,  or  that  the  action  was 
not  prosecuted  in  the  name  of  the  real  parties  in 
interest.  They  were  not  deprived  of  any  right  to  set 
up  a  counterclaim  or  set-off. 

"There  can  be  no  question  but  that  both  of  the 
plaintiffs  would  be  bound  by  a  judgment  in  the  case, 
and  that  the  same  would  be  a  complete  bar  to  any 
future  action  for  the  property  in  question.  The  de- 
fendants would  be  completely  protected  from  being 
harassed  in  the  future  for  the  same  cause  of  action. 
Under  the  present  status  of  the  case,  it  is  not  a  mat- 
ter of  consequence  to  the  defendants  as  to  how  the 
plaintiffs  adjust  their  property  rights  between  them- 
selves. The  question  as  to  the  technical  manner  of 
pleading  plaintiffs'  ownership  of  the  property  was 
not  open  to  the  defendants  upon  a  motion  for  a  new 
trial." 

In  any  event  we  hate  to  think  what  would  have  hap- 
pened if  Hugh  Corgan  had  tried  to  recover  on  the  policy. 


14  and  15.  There  was  no  misrepresentation  or 
failure  to  disclose  all  material  circumstances  by  the 
Appellees  or  anyone  representing  them. 

It  is  not  apparent  to  the  writer  what  distinction,  if 
any,  can  be  made  between  points  14  and  15  discussed 
at  pages  51  to  55  of  Appellant's  Brief  and  point  6  at 
page  39  of  Appellant's  Brief,  in  which  the  charge  of  fail- 
ing to  disclose  a  true  interest  was  made.    We  again  re- 
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new  our  criticism  of  this  phase  of  the  Appellant's  argu- 
ment for  two  reasons.  First,  only  under  the  most  warped 
type  of  reasoning  can  anyone  contend  there  was  misrep- 
resentation or  failure  to  disclose  material  circumstances 
to  the  insurer.  Second,  counsel  for  Appellant  has  not 
confined  himself  to  the  two  issues  which  he  set  for  him- 
self at  page  6  of  Appellant's  Brief.  O.C.L.A.  Sec.  101- 
1132  is  cited  in  support  of  point  14  but  not  discussed. 
We  have  previously  discussed  the  provisions  of  this  sec- 
tion at  page  34  of  this  Brief.  We  ask  the  Court  to 
examine  the  three  "circumstances"  mentioned  at  page  55 
of  Appellant's  Brief,  which  counsel  for  Appellant  states 
should  have  been  disclosed.  The  first  one  "that  the  Ap- 
pellees did  not  own  the  dredge,  but  were  taking  the  in- 
surance in  their  names  so  that  in  the  case  of  a  loss,  the 
creditors  of  the  Steinbach  Iron  Works  could  not  levy 
on  the  money"  never  could  have  been  a  circumstance 
affecting  the  risk  for  at  least  two  reasons.  First,  the  Ap- 
pellees did  own  the  dredge,  and  the  purpose  of  placing 
title  in  their  name  was  of  no  concern  to  the  insurer  as 
long  as  it  was  actually  so  placed.  Second,  the  purpose 
was  not  only  to  prevent  creditors  of  the  Steinbach  Iron 
Works  from  acquiring  the  proceeds  of  any  insurance 
policy  in  the  event  of  loss  that  dictated  the  arrangement 
of  placing  title  in  the  names  of  the  two  Steinbach  wom- 
en. Equally  as  important  to  the  Steinbach  family  was 
the  purpose  of  keeping  the  dredge  itself  out  of  the  assets 
of  the  Steinbach  Iron  Works.  The  second  circumstance 
mentioned  by  counsel  for  the  Appellant  is  a  pure  ab- 
surdity.   The  third  circumstance  carries  the  same  tag. 
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No  one  can  read  the  evidence  in  this  case,  particularly 
with  reference  to  the  manner  in  which  the  hawser  men- 
tioned by  counsel  was  obtained,  and  insist  that  a  dis- 
closure of  its  intended  purpose  should  have  been  made. 
We  say  without  fear  of  successful  contradiction  that  no 
one  knew  what  hawser  would  be  used  or  where  it  would 
come  from.  In  any  event  it  was  not  a  concern  of  the 
Appellees  for  the  reason  that  there  was  no  duty  on  the 
part  of  the  insured  dredge  or  its  owners  to  furnish  any 
hawser  whatsoever.  This  phase  of  the  case  we  will  dis- 
cuss under  the  second  specification  of  error.  Concerning 
the  claim  that  the  failure  to  disclose  contemplated  own- 
ership of  the  dredge  by  a  corporation  with  stock  to  be 
divided  between  the  two  Steinbach  men  and  Captain 
Corgan,  we  may  make  two  observations.  First,  this  was 
a  future  arrangement  which  was  never  perfected.  Second, 
even  though  the  corporation  were  formed  and  took  title 
to  the  dredge,  the  insurance  policy  terms  included  such  a 
contingency  and  it  would  not  have  been  voided. 


SECOND  SPECIFICATION  OF  ERROR 

Under  this  specification  of  error  Appellant  (Apt's. 
Br.  55)  states  that  the  District  Court  erred: 

1.  In  failing  to  hold  that  the  dredge  was  unseaworthy 
at  the  commencement  of  the  voyage  because  it  was 
equipped  with  an  insufficient  towing  hawser. 

2.  In  failing  to  deny  recovery  because  of  the  alleged 
breach  of  an  implied  warranty  that  the  dredge  would 
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be  seaworthy  at  the  commencement  of  the  voyage. 

3.  In  holding  that  the  insufficiency  of  the  hawser  was 
not  chargeable  to  the  dredge. 

STATEMENT  OF  FACTS 

The  Trial  Court  found  (Finding  VIII,  Tr.  49)  "that 
the  said  suction  dredge  'Wishram'  was  seaworthy  at  the 
commencement  of  the  said  voyage."  We  concede  that 
the  Trial  Court  stated  during  the  course  of  the  trial  that 
the  hawser  was  part  of  the  tug's  equipment  and  not  of 
the  dredge. 

"Mr.  Phillips :  My  position  is  that  there  is  no  finding 
as  to  liability  on  the  part  of  the  dredge  for  that  hawser 
under  the  facts  and  evidence  of  this  case;  that  the  sea- 
worthiness of  the  dredge  was  not  based  on  the  hawser  in 
any  way. 

The  Court:  You  mean,  it  did  not  include  the  hawser? 

Mr.  Phillips:   No. 

The  Court:  Because  the  hawser  was  part  of  the  tug's 
equipment  and  not  of  the  dredge.  I  agree  with  you  as  to 
the  legal  proposition  and  reject  your  offer,  Mr.  Snow,  to 
reopen  the  case  on  that  basis.  That  seems  to  me  to  make 
the  record."  (Apt's.  Br.  77-78). 

The  policy  itself  does  not  specify  whether  the  tug  or 
the  dredge  would  furnish  the  hawser  to  be  used  in  tow- 
ing. Any  suggestion  in  the  Brief  of  the  Appellant  that 
under  an  implied  warranty  of  the  seaworthiness  of  the 
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dredge,  the  dredge  owners  were  required  to  furnish  a 
hawser  suitable  for  towing  is  rebutted  by  the  language 
of  the  Brief  itself  (Apt's.  Br.  57).  Here  counsel  for  Ap- 
pellant contends  that  in  the  original  towing  from  Coos 
Bay  to  Nehalem  Bay  the  tug  "Umpqua  Chief"  furnished 
the  hawser  and  states  that  when  Mr.  Rathbun  surveyed 
the  dredge  on  October  17,  1945,  he  thought  the  towing 
would  be  done  by  the  "Umpqua  Chief"  by  its  own  haw- 
ser. In  fact,  (at  complete  variance  with  the  agreement 
of  the  parties  concerned)  an  endorsement  was  added  to 
the  policy  on  October  24,  1945,  covering  "one  trip  from 
Nehalem  Bay  to  Tillamook  Bay,  in  tow  of  the  tug, 
'Umpqua  Chief.'  "  The  Trial  Court  determined  that  the 
provision  for  towing  by  the  "Umpqua  Chief"  was  in- 
serted by  the  agent  for  the  insurer  without  authority, 
and  was  not  based  on  any  representation  or  warranty 
by  the  paties  insured.  Counsel  for  Appellant  concedes 
this  point  and  states,  "we  do  not  raise  it  again"  (Apt's. 
Br.  53).  We  mention  this  circumstance,  however,  to 
demonstrate  to  this  Court  how  improbable  it  was  that 
any  of  the  contracting  parties  ever  contemplated  that  the 
dredge  "Wishram"  would  furnish  a  satisfactory  hawser 
"thereby  complying  with  the  implied  warranty  of  its  sea- 
worthiness." The  Insurance  Company  itself  undertook 
to  write  in  the  policy  by  endorsement  a  provision  for 
towage  by  the  "Umpqua  Chief"  which  they  knew  would 
furnish  its  own  hawser.  Consequently,  the  criticism 
(Apt's.  Br.  57)  that  neither  Capt.  Corgan  nor  J.  H.  Cor- 
gan  told  the  Insurance  Company  that  the  towage  was 
to  be  undertaken  with  a  hawser  borrowed  from  the 
Coast  Guard  is  entirely  irrelevant. 


48  Universal  Insurance  Company 

The  fact,  which  is  supported  by  the  evidence,  is  that 
there  was  not  only  no  representation  as  to  what  boat 
would  do  the  towing  but  also  there  was  never  any  inten- 
tion that  the  dredge  would  furnish  its  own  hawser. 
James  H.  Corgan  testified: 

*'Q.  Did  Mr.  Rathbun  say  that  any  boat  you  got 
would  be  all  right? 

A.  He  said  we  had  to  observe  the  weather  and 
use  our  own  discretion. 

Q.  He  said  it  did  not  matter  what  boat  he  had? 

A.  He  did  not  want  a  skiff.  I  had  an  idea  that 
he  knew  what  boat  it  was. 

Q.  Did  you  tell  him  at  that  time  you  intended 
to  borrow  a  hawser  for  this  towage? 

A.  No.  we  did  not;  didn't  even  know  we  would 
have  to. 

Q.  You  did  not  have  in  mind  that  time  you 
might  borrow  a  hawser  for  the  towage,  did  you? 

A.  No,  sir. 

Q.  The  only  equipment  that  you  owned  or  that 
you  knew  you  expected  to  use  was  the  bridle  that 
you  had  made? 

A.  That  is  right.  A  towboat  usually  furnishes 
their  own  hawser"  (Tr.  162). 

Hugh  Corgan  testified: 

"Q.  Had  you  known  that  the  insurance  company 
was  insisting  that  the  tow  be  made  from  Nehalem 
Bay  to  Tillamook  Bay  by  the  Umpqua  Chief,  would 
vou  have  it  towed  bv  the  Julia  D? 
A.  Never'  (Tr.  129). 

He  further  testified: 

*'Q.  I  will  ask  you  this:  At  the  time  of  this  dis- 
cussion which  you  have  referred  to.  in  his  office 
after  the  loss,  was  that  the  first  time  that  you  ever 
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heard  anything  about  this  tow  being  made  by  the 
Umpqua  Chief?         A.   Yes.  sir"  (Tr.  132). 

The  evidence  is  that  he  did  not  see  Exhibit  26-B, 
(Tr.  231)  a  letter  addressed  to  Capt.  J.  H.  Corgan.  dated 
October  30,  1945,  with  reference  to  towing  by  the  tug, 
'Umpqua  Chief"  until  about  November  5th  or  6th  (Tr. 
211). 

During  the  towing  of  the  dredge  by  the  boat  the 
"Julia  D"  from  Nehalem  Bay  to  Tillamook  Bay,  two 
hawsers  were  used.  The  first  hawser  broke  four  or  five 
times  (Tr.  190).  James  H.  Corgan  testified  that  this 
hawser  had  been  obtained  from  the  Coast  Guard  loft, 
and  that  it  was  placed  on  the  tow  boat  "Julia  D."  He 
said: 

"Q.  Then  you  brought  Berg  down  to  the  boat, 
did  you? 

A.  No,  he  drove  his  own  car  down. 

Q.  Then  he  ran  his  boat  over  to  the  Coast  Guard 
boat  house? 

A.  Yes,  sir. 

Q.  Then  you  and  Boster  went  in  again? 

A.  Yes,  sir. 

Q.  Did  anybody  have  to  let  you  in  with  a  key 
this  time? 

A.  The  Coast  Guard  boy,  yes,  sir. 

Q.  You  again  climbed  up  in  the  loft  and  you  let 
this  hawser  out  through  the  window? 

A.  Yes. 

Q.  And  Berg  coiled  it  on  the  boat? 

A.  Yes,  sir"  (Tr.  161). 

After  the  dredge  and  tow  had  begun  the  entrance 
into  Tillamook  Bay,  another  hawser  was  obtained.  James 
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Brakeman,  who  was  a  passenger  on  t±ie  tow  boat  testi- 
fied: 

"Q.  What  happened  just  before  the  Wishram 
went  on  the  rocks  on  the  jetty  there,  about  chang- 
ing the  towHne? 

A.  The  other  one  was  a  little  short  and  they 
decided  to  get  another  one  from  the  Coast  Guard.  I 
got  off  the  fishing  boat  onto  the  Coast  Guard  boat 
and  went  along  with  them  to  get  another  hawser. 

Q.  Talk  slower  and  more  distinctly.  What  did 
you  do? 

A.  Got  off  the  fishing  boat  onto  the  Coast  Guard 
boat  and  went  in  with  them  to  get  another  hawser 
from  the  Coast  Guard,  brought  it  back  in  and 
changed  the  line. 

Q.  Where  did  you  get  that  towline? 

A.  From  the  Coast  Guard"  (Tr.  170). 

This  second  hawser  did  not  break  until  after  the 
dredge  foundered  on  the  jetty,  and  was  still  holding  at 
the  time  it  went  on  the  rocks. 

"Q.  As  a  matter  of  fact,  you  had  the  hawser  that 
the  Coast  Guard  went  in  and  brought  out  to  you 
and  fastened  on  with,  isn't  that  right? 

A.  Yes. 

Q.  That  hawser  did  not  break  before  you  went 
on  the  rocks  did  it? 

A.  No. 

Q.  That  hawser  was  still  holding  when  you  went 
on  the  rocks,  isn't  that  true? 

A.  That  is  right"  (Tr.  190-191). 

The  foregoing  facts  are  worthy  of  consideration  for 
two  reasons.  First,  if  by  any  stretch  of  the  imagination, 
it  should  appear  that  the  towing  hawser  was  part  of  the 
equipment  of  the  dredge,  and  not  the  tow  boat,  an  ade- 
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quate  hawser  was  actually  in  use  at  the  time  of  the 
foundering.  A  fortiori  at  the  time  of  its  loss,  the  dredge 
was  seaworthy  even  under  the  reasoning  of  counsel  for 
the  Appellant.  The  breaking  of  neither  hawser  was  a 
proximate  cause  of  the  loss.  We  dismiss  as  worthless  of 
consideration  the  final  paragraph  of  page  61  of  Appel- 
lant's Brief,  in  which  the  manner  of  obtaining  the  haw- 
ser from  the  Coast  Guard  is  questioned. 

POINTS,  AUTHORITIES  AND  ARGUMENTS 

1.  A  policy  of  marine  insurance  may  embody 
both  a  time  and  a  voyage  policy. 

We  make  no  criticism  of  this  point  relied  on  by 
Appellant  (Apt's.  Br.  62). 

2.  The  dredge  did  not  supply  its  own  hawser. 

Consequently,  there  could  be  no  breach  of  implied 
warranty  of  seaworthiness  of  the  dredge  because  of  the 
condition  of  the  hawser. 

By  point  2,  (Apt's.  Br.  62)  it  is  stated  that  the  breach 
of  any  warrantj^  contained  in  a  policy  of  marine  insur- 
ance will  invalidate  the  insurance  regardless  of  the  proxi- 
mate cause  of  the  loss.  This  is  purely  an  abstract  state- 
ment of  law  and  its  only  application  to  the  facts  of  the 
present  proceeding  appears  to  be  the  following  assump- 
tions of  counsel  for  Appellant:  (1)  That  the  dredge  sup- 
plied its  own  hawser;  (2)  That  the  hawser  was  defec- 
tive;   (3)  That   an   implied   warranty   of  seaworthiness 
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would  be  breached  by  furnishing  a  supposed  defective 
hawser.  These  assumptions  appeared  at  page  64,  Appel- 
lant's Brief.  Since  any  argument  of  counsel  for  the  Ap- 
pellant under  this  point  is  based  on  an  assumption  of 
fact  which  the  evidence  shows  did  not  exist,  we  feel  that 
this  Court  should  not  waste  time  in  considering  it. 

3.  There  was  no  breach  of  any  implied  warranty 
of  seaworthiness  of  the  dredge. 

The  Quickstep,  9  Wall.  (U.S.)  665,  19  L.  Ed.  767. 
The  Britannia  (DC,  Va.)  148  Fed.  495. 
Osterhoudt  vs.  Hedger  Transportation  Co.  (S.  D. 
N.Y.)  42  Fed.  2d  561. 

We  have  no  serious  argument  with  the  manner  in 
which  Appellant  states  its  point  3  (Apt's.  Br.  64)  name- 
ly, that  the  policy  was  subject  to  an  implied  warranty 
that  at  the  commencement  of  the  voyage  the  dredge  was 
seaworthy.  We  believe  that  at  common  law  there  was 
such  a  rule,  (see  38  C.  J.  ^'Marine  Insurance"  Sec.  206  to 
208  inc.)  and  we  agree  with  counsel  that  the  rule  at  com- 
mon law  is  the  law  in  Oregon.  Therefore,  we  agree  with 
what  is  said  in  City  Motor  Trucking  Co.  vs.  Franklin 
Insurance  Co.  116  Ore.  102,  239  Pac.  812,  cited  by  coun- 
sel at  p.  66,  Appellant's  Brief,  except  that  the  exerpt  at- 
tributed to  Hughes  on  Admiralty  is  in  fact  a  statement 
which  appears  in  38  C.J.  "Marine  Insurance,"  Sec.  206 
cited  above. 

At  the  expense  of  being  repetitious  we  point  out  that 
both  the  facts  and  the  law  are  opposed  to  the  conten- 
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tions  of  counsel.  The  first  hawser  to  be  used  in  towing 
the  dredge  was  physically  placed  on  board  the  tug  boat 
"Julia  D"  by  its  owner  and  master,  Otto  Berg  (Tr.  161). 

In  The  Quickstep,  supra,  it  was  held  that  the  tug 
master  is  bound  to  see  that  the  tow  line  is  sufficient,  and 
this  duty  is  incumbent  upon  him  whether  the  lines  are 
furnished  by  the  tug  or  by  the  tow: 

"It  is  well  settled  that  canal-boats  and  barges 
in  tow  are  considered  as  being  under  the  control  of 
the  tug,  and  the  latter  is  liable  for  this  collision,  un- 
less she  can  show  it  was  not  occasioned  by  her  fault. 
The  Empress,  1  Blatchf.,  C.  C,  365,  Steamboat  New 
York  V.  Rea,  18  How.,  223  (59  U.  S.  XV.,  359). 

"It  was  the  duty  of  the  tug,  as  the  captains  of 
the  canal-boats  had  no  voice  in  making  up  the  tow, 
to  see  that  it  was  properly  constructed,  and  that  the 
lines  were  sufficient  and  securely  fastened,  this  was 
an  equal  duty,  whether  she  furnished  the  lines  to 
the  boats,  or  the  boats  to  her.  In  the  nature  of  the 
employment,  her  officers  could  tell  better  than  the 
men  on  the  boats  what  sort  of  a  line  was  required 
to  secure  the  boats  together,  and  to  keep  them  in 
their  positions.  If  she  failed  in  this  duty  she  was 
guilty  of  a  maritime  fault." 

The  same  rule  is  applied  in  The  Britannia,  supra, 
wherein  it  was  stated: 

"It  is  no  defense  for  the  tug  to  say  that  the 
scow's  six  inch  hawsers  were  not  availed  of  because 
of  their  size  and  insecurity,  and  hence  that  they  had 
to  use  their  own  broken  hawser.  The  law  imposed 
upon  her  the  duty  of  making  up  the  tow  and  seeing 
that  proper  lines  were  provided,  either  by  the  tow 
or  herself.  If  those  on  the  scow  were  inept  for  the 
service,  others  should  have  been  provided  before  en- 
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tering  upon  the  voyage,  and  for  loss  arising  from 
such  defective  hawser,  whether  the  same  were  fur- 
nished by  the  tow  or  tug,  the  latter  is  liable.  These 
are  obligations  imposed  upon  and  assumed  by  the 
tug  from  the  nature  of  the  employment,  and  for 
damages  for  her  negligence  in  this  respect  she  should 
be  held  responsible." 

In  Osterhoudt  vs.  Hed^er  Transportation  Co.,  supra, 
the  Court  said: 

"The  hawser  which  broke  had  been  supplied  by 
the  tug  in  accordance  with  the  custom  on  the  lake, 
and  there  is  ample  evidence  to  sustain  a  finding  that 
at  the  time  the  tug  delivered  it  to  the  barges,  it  was 
in  a  chafed  condition  which  made  it  unsafe.  This 
evidence  is  practically  undenied  and  I  am  satisfied 
of  the  tug's  negligence  in  using  it.  The  fact  that  it 
had  been  furnished  to  the  tug  by  the  respondent, 
Hedger  Transportation  Company,  does  not  relieve 
the  tug  nor  make  the  respondent  liable,  because 
there  is  no  evidence  when  it  was  furnished  to  the 
tug,  nor  that  it  was  then  in  a  dangerous  condition." 

Since  counsel  has  not  cited  any  authorities  to  the  ef- 
fect that  failure  to  furnish  a  satisfactory  hawser  was  a 
breach  of  the  implied  warranty  of  seaworthiness,  we  will 
continue  to  argue  that  there  was  no  breach  of  this  im- 
plied warranty. 


4  and  5.  Any  negligence  on  the  part  of  the  tug 
or  its  operators  does  not  affect  the  right  of  the  ap- 
pellees to  recover  on  the  insurance  policy. 

Under  points  4  and  5  (Apt's.  Br.  69)  counsel  injects 
the  question  of  comparative  negligence  as  between  the 
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operator  of  the  tug  and  the  operator  of  the  tow.  We  do 
not  criticize  the  authorities  cited  under  these  two  points, 
in  fact,  we  rely  on  them,  but  agree  with  counsel  that  the 
question  of  negligence  as  between  the  tug  and  the  dredge 
is  not  particularly  relevant.  Counsel  states  (Apt's.  Br. 
70)  "we  do  not  know  what  authorities  the  Appellees  in 
the  Trial  Court  could  possibly  rely  on  to  support  the 
idea  that  *  *  *  the  hawser  thereby  became  a  part  of  the 
equipment  of  the  fish  boat  and  the  implied  seaworthi- 
ness of  the  dredge  was  fulfilled."  We  answer  this  by  say- 
ing that  the  evidence  shows  that  the  hawser  was  a  physi- 
cal part  of  the  tug  boat  "Julia  D"  at  the  commencement 
of  the  towing  from  Nehalem  Bay.  The  authorities  we 
rely  upon  in  this  connection  have  been  discussed  under 
point  3  page  52  this  Brief.  We  further  suggest  that  if 
the  Appellant  is  relying  on  the  breach  of  any  implied 
warranty,  it  had  the  burden  of  proving  by  satisfactory 
evidence  that  such  warranty  was  breached.  This  burden 
has  not  been  sustained.  The  Trial  Court  held  it  was  not 
established  that  the  "plaintiffs  or  their  agents  made  any 
misrepresentations  or  violated  any  warranties  to  this  de- 
fendant" (Tr.  49).  Nothing  that  would  justify  a  reversal 
of  this  ruling  has  been  brought  to  the  attention  of  this 
Court  by  the  Appellant.  We  are  satisfied  that  the  finding 
was  entirely  justified  and  correct. 

ATTORNEYS*  FEES 

The  Appellees  are  entitled  to,  and  hereby  request, 
a  reasonable  sum  as  attorneys'  fees  incurred  on  this  ap- 
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peal,  to  assessed  by  this  Court.  The  sum  of  $1500.00  is 
a  reasonable  sum  to  be  allowed  to  the  Appellees  in  this 
respect. 

Hagey   vs.   Massachusetts  Bonding   &   Insurance 
Co.,  169  Ore.  132,  127  Pac.  2d  346. 

The  law  of  the  forum  controls  the  allowance  of  attor- 
neys' fees. 

Horwitz    vs.     New    York    Life     Insurance     Co. 
(CCA.  9,  1935)  80  Fed.  2d  295. 

O.C.L.A.    Sec.    101-134,   provides   in   part: 

"If  attorney  fees  are  allowed,  as  herein  provided, 
and  on  appeal  to  the  Supreme  Court  by  the  defend- 
ant the  judgment  is  affirmed,  the  Supreme  Court 
shall  allow  to  the  respondent  such  additional  sum 
as  the  Court  shall  adjudge  reasonable  as  attorney 
fees  of  the  respondent  on  such  appeal." 

CONCLUSION 

In  concluding  we  wish  to  call  to  this  Court's  attention 
the  significant  language  contained  in  the  letter  of  Octo- 
ber 30,  1945,  (plaintiff's  exhibit  26-B,  Tr.  231)  written  to 
Capt.  J.  H.  Corgan  at  Garibaldi,  Oregon,  and  signed  by 
Addison  P.  Knapp,  first,  parenthetically  observing  that 
the  letter  was  addressed  to  the  wrong  person  at  an  im- 
proper address.  In  this  letter  the  premium  of  $187.50 
was  rejected.  The  reason  given  for  its  rejection:  "the 
company's  reason  for  being  unwilling  to  accept  the  re- 
mittance is  based  on  the  fact  that  the  Suction  Dredge 
'Wishram'  was  not  towed  from  Nehalem  Bay  to  Tilla- 
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mook  Bay  by  the  tug  'Umpqua  Chief  as  called  for  by 
the  endorsement."  This  was  the  only  reason  assigned  by 
the  agent  for  the  Insurance  Company  for  denying  lia- 
bility under  the  policy.  It  was  abandoned  on  appeal 
(Apt's.  Br.  53).  It  was  not  until  the  Appellant  prepared 
its  answer  that  it  contended  that  the  policy  was  void 
because  the  Appellees  did  not  own  the  dredge  (Tr.  33-34) 
or  that  the  implied  warranty  of  seaworthiness  was  vio- 
lated because  of  the  use  of  a  defective  hawser.  This 
change  in  attitude  is  not  impressive  particularly  in  view 
of  the  fact  that  the  insurance  company  accepted  and  re- 
tained many  hundreds  of  dollars  of  the  Appellees  money 
for  premiums. 

We  respectfully  urge  that  the  judgment  and  findings 
of  the  Lower  Court  be  sustained. 

Respectfully  submitted, 

George  P.  Winslov^, 
W.  K.  Phillips, 
Wm.  C.  Ralston, 

Attorneys  for  Appellees. 
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APPENDIX  A 

O.C.L.A.  Sec.  101-1129:   (Insurable  Interest— Quan- 
tum of  Interest) 

"(3)  The  owner  of  insurable  property  has  an  in- 
surable interest  in  respect  of  the  full  value  thereof, 
notwithstanding  that  some  third  person  may  have 
agreed,  or  be  liable,  to  indemnify  him  in  case  of 
loss.  (L.  1921,  ch.  354,  Sec.  31,  p.  665;  O.  C.  1930, 
Sec.  46-1129)." 

O.C.L.A.  Sec.  101-1132:   (Disclosure  and  representa- 
tions) 

"(3)  In  the  absence  of  inquiry  the  following  cir- 
cumstances need  not  be  disclosed,  namely:  (a)  any 
circumstance  which  diminishes  the  risk;  (b)  any 
circumstance  which  is  known  or  presumed  to  be 
known  to  the  insurer.  The  insurer  is  presumed  to 
know  matters  of  common  notoriety  or  knowledge, 
and  matters  which  an  insurer  in  the  ordinary  course 
of  his  business,  as  such,  ought  to  know;  (c)  any 
circumstance  as  to  which  information  is  waived  by 
the  insurer;  (d)  any  circumstance  which  is  super- 
fluous to  disclose  by  reason  of  any  express  or  im- 
plied warranty." 
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NO  CONTRADICTORY  EVIDENCE 

The  Appellees  in  their  brief  do  not  challenge  the 
statement  made  in  Appellant's  main  brief  that  with  re- 
spect to  the  two  main  issues  raised  by  this  appeal  there 
is  no  contradictory  evidence.  Appellees  except  to  our 
arguments  and  the  inferences  which  we  think  should 
be  drawn  from  the  evidence  but  do  not  point  to  any 
disputing  evidentiary  facts. 
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DREDGE  WISHRAM  TRANSFERRABLE 
ONLY  IN  WRITING 

Appellant,  at  page  21  oi  its  brief,  argues  that  the 
Dredge  WISHRAM  was  a  vessel  and  therefore  could  be 
transferred  only  in  writing  under  the  Oregon  statute  or 
under  the  Federal  statute.  Appellees,  on  page  15  of  their 
brief,  argue  that  the  dredge  was  not  a  vessel  and  that 
title  could  be  transferred  by  parol.  Even  if  the  Ninth 
Circuit  had  not  held  that  a  dredge  is  a  vessel  there  is  no 
room  for  dispute  on  this  point.  1  U.S.C.  3;  Ellis  v.  U.  S., 
206  U.S.  246,  50  L.  Ed.  1047,  27  S.C.R.  600;  Alabama, 
(D.C.  Ala.)  19  Fed.  544;  Alabama,  (D.C.  Ala.),  22  Fed. 
449;  Pioneer,  (D.C.  N.Y.),  30  Fed.  206;  Fidelity  Trust 
&  Vault  Co.  V.  Mobile  St.  R.  Co.,  (C.C.  Ala.),  53  Fed. 
607;  International,  (D.C.  Pa.),  83  Fed.  840;  McRae  v. 
Bowers  Dredging  Co.,  (C.C.  Wash.),  86  Fed.  344;  Bow- 
ers Hydraulic  Dredging  Co.  v.  Federal  Contracting  Co., 
(D.C.  N.Y.),  148  Fed.  290,  aff'd  (CCA.  2),  153  Fed. 
870. 

No  Oregon  case  holds  that  a  dredge  is  not  a  vessel. 
Appellees  cite  Yarnberg  v.  Watson,  13  Ore.  11,  but  this 
case  holds  that  it  is  a  question  for  a  jury  at  what  point 
an  incomplete  structure  on  the  ways,  intended  eventual-* 
ly  to  become  a  steam  schooner,  ceases  to  be  an  aggrega- 
tion of  parts  and  becomes  a  vessel. 

It  does  not  lie  in  the  mouths  of  the  appellees  to 
deny  that  the  Wishram  was  a  vessel  inasmuch  as  they 
purported  to  insure  their  supposed  interests  therein  un- 
der a  marine  insurance  policy  including  the  American 
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Hull  Pacific  Endorsement,  wherein  the  Wishram  is 
referred  to  over  and  over  again  as  a  "vessel"  (R.  62-66). 
If  appellees  did  not  think  the  Wishram  was  a  vessel 
why  did  they  pretend  to  insure  it  as  such? 

The  dredge  WISHRAM  was  a  vessel.  Both  the  Ore- 
gon and  the  Federal  statutes  of  frauds  prevents  trans- 
fers of  vessels  except  by  writings.  The  Oregon  statute 
governs,  because  the  Wishram  was  not  subject  to  regis- 
tration, enrollment  or  license  under  United  States  law. 

GOVERNMENT  ENGINEERS'  LETTER 
SATISFIES  OREGON  STATUTE 

Appellees  on  page  8  of  their  brief  argue  that  the  let- 
ter from  the  Government  Engineers  to  Captain  Corgan 
(Appellant's  Brief  10)  does  not  constitute  a  written 
transfer  of  the  dredge  within  the  meaning  of  the  Oregon 
statute.  This  statute  reads  as  follows  (Appellant's  Brief 
29) : 

"2-907.  A  sale  or  transfer  of  a  vessel  is  not  valid  un- 
less it  be  in  writing  and  signed  by  the  party  making 
the  transfer." 

The  Oregon  statute  does  not  require  any  particular 
formula  of  words  to  constitute  a  transfer.  The  Govern- 
ment Engineers'  letter  acknowledges  payment  for  the 
dredge,  describes  it  sufficiently  for  identification,  and  is 
signed  on  behalf  of  the  Government. 

This  letter  was  delivered  to  Captain  Corgan,  who 
took  delivery  of  the  dredge  pursuant  to  the  authority 
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contained  in  it.  There  is  no  possible  doubt  about  the 
meaning  of  the  letter.  It  was  intended  to  serve  as  a 
document  of  title  to  the  dredge.  Captain  Corgan  himself 
referred  to  the  letter  in  his  May  29,  1946  deposition  as 
a  bill  of  sale  "in  the  form  of  a  letter  addressed  to  me," 
which  is  exactly  what  it  was  (Appendix  to  this  brief). 

CAPTAIN  CORGAN'S  MAY  29, 1946  DEPOSITION 

Appellees  at  page  5  of  their  brief  take  exception  to 
our  statement  that  Hugh  Corgan  did  not  disclaim  in- 
terest in  the  dredge  until  the  trial.  Affirmative  disclaimer 
is  different  from  failure  to  claim  at  any  particular  time. 
Appellees  say  that  Captain  Corgan  disclaimed  interest 
in  the  dredge  when  his  testimony  was  taken  May  29, 
1946.  This  is  not  true.  Captain  Corgan  then  claimed  to 
be  an  owner  of  the  dredge  subject  to  a  loan  by  or  a 
mortgage  to  the  iour  members  of  the  two  Steinbach 
families,  secured  by  the  policy  of  insurance  in  the  names 
of  the  two  Steinbach  ladies. 

Captain  Corgan's  deposition  of  May  29,  1946  is  be- 
fore this  Appellate  Court  as  Pre-trial  Exhibit  6,  although 
it  has  not  been  printed  in  the  record.  Since  it  has  now 
been  brought  into  the  case  by  Appellees  (their  brief 
page  5)  we  print  as  an  Appendix  to  this  brief  the  parts 
of  this  deposition  which  bear  especially  on  ownership  of 
the  dredge,  eliminating  repetitious  matter. 
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APPELLEES  HAD  NO  LEGALLY  ENFORCIBLE 
RIGHTS  IN  THE  DREDGE 

The  Appellees  on  page  19  of  their  brief  argue  that 
the  "defense"  of  the  Statute  of  Frauds  is  not  available 
to  the  Appellant.  Appellant  does  not  set  up  the  Oregon 
Statute  requiring  writing  in  order  to  effect  transfer  of 
the  dredge  as  a  "defense".  The  Oregon  statute  is  only 
one  of  many  reasons  why  the  Appellees  did  not  own 
the  dredge.  Beside  taking  no  written  transfer  of  the 
dredge  the  Appellees  parted  with  no  consideration  or 
value;  took  no  delivery;  never  had  possession  or  control 
of  the  dredge;  became  neither  trustees  nor  trustors;  and 
acquired  no  mortgage  or  lien  of  any  kind.  All  of  these 
reasons  together  deny  to  the  Appellees  any  semblance 
of  title  or  ownership,  or  insurable  interest  of  any  kind. 

Appellees  cite  Roberts  v.  American  Alliance  Com- 
pany, 212  N.C.  1,  192  S.E.  873,  113  A.L.R.  310.  Here 
two  brothers  purchased  farm  property  and  took  legal 
title  as  tenants  in  common.  They  then  effected  a  parti- 
tion by  means  of  a  survey  and  plat  of  the  property,  and 
each  severally  took  possession  of  his  own  part.  One  of 
the  brothers  insured  a  building  on  his  portion,  and  the 
policy  was  held  valid.  The  partition  was  complete  ex- 
cept for  the  exchanging  of  formal  deeds  and  either 
brother  could  have  gone  into  equity  and  secured  specific 
performance. 

It  is  common  doctrine  that  an  interest  to  be  insurable 
must  be  one  which  the  law  will  recognize  and  protect. 
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In  re  Reynolds  Estate,  94  Vt.  149,  109  Atl.  60.  A  lessee 
with  an  unexecuted  option  to  purchase  has  no  insurable 
interest.    Finlon  v.  National  Union,  65  Ore.  493. 

A  vendee  under  an  oral  contract  to  purchase  real 
estate  is  not  an  unconditional  owner  unless,  because  of 
part  performance  or  other  facts,  he  could  enforce  spe- 
cific performance  and  thereby  secure  title.  Palmetto 
Fire  Insurance  Co.  v.  Fensler,  143  Va.  844,  129  S.E. 
727;  Mott  v.  Citizens  Insurance  Co.,  123  N.Y.S.  400. 

A  contract  by  which  an  owner  agrees  to  sell  personal 
property  unaccompanied  by  a  transfer  of  possession  ef- 
fects no  change  of  interest  and  a  policy  insuring  the 
original  owner  is  valid.  Elder  v.  Insurance  Co.  of  North 
America,  206  111.  App.  172,  ...  N.E.  .  ;  German  Amer- 
ican Insurance  Co.  v.  Shepherd,  78  Ind.  App.  314,  126 
N.E.  447. 

Appellees'  attempt  to  distinguish  some  of  the  Oregon 
cases  cited  in  Appellant's  Brief  on  the  basis  of  the  Stand- 
ard Fire  Policy  Law  which  was  in  effect  when  some  of 
these  cases  were  decided.  But  there  is  no  distinction  be- 
tween the  ownership  claimed  on  behalf  of  appellees  by 
John  L.  Steinbach  and  Captain  Corgan  and  the  sole 
and  unconditional  ownership  described  in  the  standard 
fire  policy  act. 
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APPELLEES*  INCONSISTENT  THEORIES 
OF  OWNERSHIP 

As  Appellant  pointed  out  in  its  main  brief  (7-8),  the 
issue  is  ownership,  but  the  trial  court  found  only  that 
the  Appellees  were  "proper  parties"  to  insure.  Appellees 
in  their  answering  brief  now  do  not  attempt  to  sustain 
this  finding,  but  claim  that  the  Appellees  were  the  own- 
ers of  the  dredge. 

They  do  not  spell  out  any  definite  theory  of  owner- 
ship, but  assert  ownership  in  several  different  ways,  al- 
ways upon  a  nebulous  foundation.  Chiefly,  Appellees 
rely  on  positive  assertions  that  they  had  title  to  the 
dredge,  repeated  dogmatically  throughout  their  brief 
(Pages  12,  26,  28,  32,  35).  For  example,  referring  to 
the  promissory  note  and  ledger  pages  evidencing  the 
debt  from  the  Steinbach  brothers  to  Frances  Steinbach 
(Appellant's  Brief  12,  24),  Appellees  say  at  page  27: 

"These  constitute  bookkeeping  entries  for  the  con- 
venience of  the  parties  concerned,  and  do  not  mili- 
tate against  the  fact,  as  the  evidence  shows  else- 
where, that  the  Appellees  owned  the  dredge." 

In  connection  with  these  flat  claims  of  ownership  the 
Appellees  entirely  fail  to  show  how  they  got  title.  They 
simply  say  they  own  the  dredge  because  their  husbands 
said  so  in  course  of  a  family  conference  (Appellees' 
Brief  26). 

On  page  35  of  their  brief  they  put  forward  a  hazy 
and  indistinct  claim  to  be  the  "equitable"  owners  of  the 
dredge.    Equitable  ownership  basically  means  a  financial 
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interest  in  property  the  legal  title  to  which  is  in  another, 
usually  a  trustee.  Appellees  are  inconsistent  in  claiming 
both  legal  and  equitable  ownership  in  the  dredge.  And 
if  they  conceive  legal  ownership  in  someone  else  in  order 
to  claim  equitable  ownership  in  themselves,  in  whom  do 
they  place  this  legal  ownership?  Surely  not  in  Captain 
Corgan,  for  in  the  face  of  the  Government  transfer  to 
him  and  his  failure  to  execute  by  written  transfer  to 
anybody  else  they  still  deny  that  Corgan  had  legal  title 
to  the  dredge. 

Moreover,  on  what  do  they  rely  to  create  their 
equitable  ownerships?  The  unsecured  obligation  of  the 
Steinbach  brothers  to  Frances  Steinbach  does  not  give 
her  an  equity  in  the  dredge.  And  Carolyn  Steinbach, 
who  paid  nothing  to  anybody,  what  kind  of  an  equity 
can  she  have? 

Appellees  have  still  a  third  theory  of  ownership 
which  is  quite  inconsistent  with  their  claims  of  legal 
title  and  equitable  ownership.  This  third  claim  is  also 
indistinct  and  hazy,  but  it  comes  to  something  like  this. 

Appellees  say  on  page  7  of  their  brief  that  Captain 
Corgan  purchased  the  dredge  as  agent  for  the  "  Stein - 
bachs",  without  specifying  which  of  them  he  was  agent 
for,  and  that  he  himself  had  no  further  interest  in  it. 
They  then  continue  with  their  theory  of  communal 
property,  altogether  unsupported  by  authority,  as  fol- 
lows (Appellees'  Brief  14) : 

"We  do  not  believe  that  John  L.  Steinbach  spoke  an 
untruth  in  saying  'Well,  what's  mine  is  hers'." 
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Again  on  page  22  they  quote  John  L.  Steinbach  as 
follows : 

**A.  She  will  get  her  $1,650.00  back,  but  we  hold 
our  property  in  common.  If  I  make  a  loss,  she 
loses  too." 

This  last  theory  of  ownership,  then,  is  to  the  effect 
that  Captain  Corgan  bought  the  dredge  as  agent  for  the 
Steinbachs,  apparently  all  four  of  them;  the  four  Stein- 
bachs  hold  their  property  in  a  communal  manner  among 
the  two  families,  or  at  least  each  husband  and  wife  does; 
thereby  the  two  ladies  became  the  owners  in  common 
with  their  husbands. 

This  theory  of  ownership  is  impossible  under  the 
Oregon  law.  Even  if  it  were  not,  it  would  not  support 
recovery  on  this  policy  in  which  the  two  ladies  are  in- 
sured as  the  owners,  not  as  part  owners  (Appellant's 
Brief,  Points  5,  6,  7,  8,  9,  pages  37  to  46). 

POSSIBILITY  OF  SALVAGE  TO  INSURER 

Let  us  examine  Appellees'  several  theories  of  owner- 
ship of  the  dredge  in  relation  to  the  position  of  the  Ap- 
pellant upon  paying  a  loss. 

O.C.L.A.  101-1119  provides  that  a  wagering  marine 
insurance  contract  is  void  and  that  a  contract  is  deemed 
wagering  where  the  insured  has  no  insurable  interest 
and  does  not  expect  to  acquire  one,  or  where  the  policy 
is  made  "without  benefit  of  salvage  to  the  insurer",  pro- 
vided there  is  a  possibility  of  salvage  to  the  insurer. 
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Of  course  if  the  Appellees  had  a  clear  legal  title  un- 
fettered by  the  rights  and  claims  of  others  as  Mr.  Knapp 
believed  and  had  a  right  to  believe  when  he  issued  the 
policy,  the  Appellant  could  take  its  salvage  from  them 
and  pursue  its  subrogation  in  their  names. 

But  Appellees  took  no  written  transfer,  paid  no  pur- 
chase price,  took  no  delivery,  and  were  never  in  posses- 
sion of  the  dredge.  They  could  not  make  a  written  trans- 
fer of  any  salvage  and  they  could  not  prove  damage  in 
them  alone  upon  a  suit  to  recover  for  the  loss. 

Now,  we  ask  the  court  to  consider  where  this  Ap- 
pellant stands  on  the  matter  of  salvage  if  the  Appellees 
are  deemed  to  own  the  dredge  because  their  husbands 
own  it  and  because  Appellees  own  their  husbands'  prop- 
erty in  common  with  them.  Let  us  suppose  again  the 
dredge  on  the  beach,  a  claim  by  Appellees  for  a  con- 
structive total  loss,  a  prospect  willing  to  buy  the  dredge 
from  the  insurance  company  for  half  the  amount  of  the 
insurance,  desire  of  the  insurance  company  to  pay  the 
loss  and  realize  its  salvage  (Appellant's  Brief  41-42). 
If  the  Appellees  owned  the  dredge  in  common  with  their 
husbands,  the  husbands  could  not  be  required  to  join 
the  Appellees  in  a  transfer  of  the  dredge  to  the  insurance 
company  or  its  nominee,  because  they  were  not  assureds. 

Thus  the  company  has  been  induced  by  misrepre- 
sentation of  ownership  to  execute  a  policy  without  bene- 
fit of  salvage  to  the  insurer  in  a  case  where  there  is  a 
possibility  of  salvage. 
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There  is  still  another  possibility  of  salvage;  namely 
the  claim  against  the  Otto  Berg  and  Otto  Berg,  Jr.  for 
negligent  loss  of  the  dredge.  The  trial  court  refused  to 
hear  this  third  party  case.  How  could  the  Appellant 
stand  in  the  shoes  of  the  Appellees  in  respect  to  the 
claim  against  the  Bergs  and  prove  damage  to  them  alone 
if  the  dredge  was  owned  in  common  by  the  Appellees 
and  their  husbands?  The  Appellant  could  not  be  sub- 
rogated to  any  right  the  Steinbach  husbands  might  have 
against  the  Bergs,  because  the  Steinbach  men,  though 
owners  of  the  dredge  in  common  with  their  wives,  were 
not  assureds  under  the  policy. 

If  Appellees  had  an  "equitable"  interest  in  the  dredge 
the  Appellant,  having  paid  them  upon  a  loss,  could  have 
no  possibility  of  salvage  or  right  of  subrogation,  because 
they  could  neither  control  the  dredge  as  property  nor 
sue  to  recover  for  its  loss. 

Or  if  Captain  Corgan  was  the  owner  of  the  dredge 
as  we  contend  then  the  Appellate  could  not  prosecute 
a  claim  against  the  Bergs  in  the  name  of  and  in  the  right 
of  Captain  Corgan  because  he  was  not  an  assured. 

The  Appellees  have  not  attempted  to  answer  these 
important  questions.  They  are  content  to  see  the  in- 
surance company  deprived  of  its  salvage,  but  that  is  not 
the  intention  of  the  Oregon  statute.  The  statute  says 
that  the  insurance  company  shall  not  contract  away  its 
right  of  salvage  if  there  is  a  possibility  of  salvage,  as 
there  is  in  this  case. 

If  Frances  Steinbach  is  considered  to  have  an  insur- 
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able  interest  to  the  extent  of  $1,650.00  the  unpaid 
amount  of  her  debt  owing  from  Steinbach  Iron  Works, 
then  she  might  recover  to  that  extent  only  and  the  Ap- 
pellee would  be  subrogated  against  Steinbach  Iron  Works 
for  the  amount. 

But  it  will  be  remembered  that  this  money  is  due 
her  on  an  unsecured  promissory  tiote.  She  never  had 
any  lien  against  the  dredge  nor  any  other  right  against 
the  dredge  which  might  be  made  the  subject  of  an  in- 
surance. 

We  need  only  add  that  Carolyn  Steinbach  is  an  abso- 
lute blank  as  far  as  any  possibility  of  interest,  salvage  or 
subrogation  is  concerned,  other  than  sentimental. 

CONCEALMENTS  AND  MISREPRESENTATIONS 

Appellant  in  its  brief  (pages  17-20)  discusses  the 
evidence  of  John  L.  Steinbach,  Captain  Corgan  and 
Mr.  Knapp  concerning  the  meeting  in  Mr.  Knapp's 
office  in  June,  1945.  The  three  men  all  told  the  same 
story  of  what  occurred  at  this  interview.  Appellant  in 
its  main  brief  (51-55)  discussed  the  law  relating  to  these 
misrepresentations  and  failures  to  disclose. 

The  above  two  portions  of  Appellant's  brief  have 
produced  from  Appellees  a  variety  of  answers.  Ap- 
pellees says  on  page  12  of  their  brief  that 

"The  internal  affairs  of  the  two  Steinbach  families 
were  of  no  concern  to  the  Universal  Insurance  Com- 
pany or  Mr.  Addison  P.  Knapp." 
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Having  thus  denied  the  right  of  the  Appellant's 
agent  to  know  the  facts  of  which  disclosure  was  with- 
held, the  Appellees  continue  on  page  31  of  their  brief: 

"Certainly  the  evidence  of  the  circumstances  sur- 
rounding the  placing  of  the  insurance  showed  that 
Mr.  Knapp  was  placed  on  inquiry  and  that  he  de- 
clined to  inquire." 

Surely  the  Appellees  cannot  seriously  complain  of 
Mr.  Knapp's  failure  to  inquire  about  something  he  had 
no  right  to  know.  The  fact  is  that  Mr.  Knapp  had  every 
right  to  know  about  the  internal  affairs  of  the  Steinbach 
family  because  the  ownership  of  the  dredge  he  was  pro- 
posing to  insure  was  tied  up  therein. 

But  by  what  was  Mr.  Knapp  placed  on  inquiry? 
Mr.  Steinbach  or  Captain  Corgan  had  the  Engineer's 
title  letter  in  his  pocket,  yet  Mr.  Steinbach  said  the 
ladies  had  bought  the  dredge  with  their  money  and 
owned  it.  Mr.  Knapp  knew  nothing  of  the  Engineer's 
letter.  He  took  the  statements  of  Mr.  Steinbach  and 
Captain  Corgan  at  their  face  value,  as  he  had  a  right 
to  do  in  view  of  O.C.L.A.  101-1132,  1133,  and  1134  (Ap- 
pellant's Main  Brief  18  and  40). 

But  Appellees  have  still  another  inconsistent  set  of 
answers  to  the  portions  of  Appellant's  brief  dealing  with 
failures  to  disclose  and  misrepresentations.  They  say  on 
page  13  of  their  brief  that  Mr.  Knapp  was  never  mis- 
lead by  them. 

We  find  the  Appellees  arguing  first  that  Mr.  Knapp 
had  no  right  to  know  the  circumstances  withheld  from 
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him  and  concerning  which  misrepresentations  were 
made;  secondly  that  he  was  placed  on  inquiry  and  de- 
clined to  inquire  about  the  things  he  had  no  right  to 
know  of;  thirdly  that  he  knew  the  truth  anyway,  and 
was  not  mislead. 

The  record  gives  no  support  to  Appellees'  contention 
that  Mr.  Knapp  was  not  deceived.  He  had  no  means  of 
knowledge  other  than  the  words  of  Mr.  Steinbach  and 
Captain  Corgan. 

To  top  the  climax  of  this  structure  of  inconsistency 
the  Appellees  say  on  page  32  of  their  brief,  although 
they  do  not  say  it  directly  because  it  would  be  a  gross 
perversion  of  the  testimony,  that  Mr.  Knapp  invited 
the  misrepresentations  and  condoned  the  concealments. 
No  evidence  supports  this  shot  in  the  dark. 

Appellees  in  their  brief  on  pages  11  and  12  refer  to 
Mr.  Knapp's  testimony  that  if  told  that  the  Govern- 
ment Engineers  had  transferred  the  dredge  to  Captain 
Corgan  he  would  not  have  issued  the  policy  to  the 
ladies  but  would  have  told  Mr.  Steinbach  and  Captain 
Corgan  that  the  proper  way  to  insure  the  dredge  would 
be  in  the  name  of  whoever  might  hold  the  title  to  it 
(Appellant's  brief  23  and  53).  They  then  draw  the  un- 
sound conclusion  that  Mr.  Knapp  meant  that  he  did  not 
care  whose  money  bought  the  dredge  provided  it  was 
insured  in  the  name  of  the  party  who  had  the  legal  title. 

This  is  not  correct.  Mr.  Knapp  did  not  convey  that 
meaning.  If  it  appeared  to  him  that  one  party  paid  the 
money  and  another  party  took  the  title  he  would  natu- 
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rally  want  to  know  the  relationship  between  the  two 
parties.  But  he  was  not  told  that  one  party  paid  the 
money  and  another  party  took  the  title.  He  was  told 
(198)  that  the  dredge  was  being  purchased  in  the  names 
of  the  women  "with  their  money"  (Appellant's  Brief  17). 

The  exceptions  of  O.C.L.A.,  Section  101-1132,  do  not 
apply  to  this  case  as  claimed  by  Appellees  on  page  34 
of  their  brief.  Nothing  encompassed  by  the  misrepre- 
sentations and  failures  to  disclose  has  to  do  with  dimin- 
ishing the  risk;  nothing  was  of  a  kind  which  would  be 
presumed  to  be  known  by  the  insurer;  nothing  was 
waived  by  the  insurer,  nothing  was  made  superfluous 
by  express  or  implied  warranties. 

WAIVER  AND  ESTOPPEL 

The  appellees  contend  in  various  parts  of  their  brief 
that  the  Appellant  has  waived  the  defenses  set  up  on 
this  appeal.  There  are  a  good  many  answers  to  this  con- 
tention and  to  state  them  all  fully  would  probably  ex- 
tend this  Reply  Brief  to  an  unreasonable  length.  We 
concede,  of  course  that  an  insurance  company  can  waive 
defenses  or  can  be  estopped  to  assert  defenses  based 
upon  clauses  placed  in  its  policy  for  its  own  benefit.  But 
the  position  of  the  Appellees  is  vastly  different. 

Appellees  rely  upon  prohibitory  statutes  of  the  State 
of  Oregon,  not  upon  the  conditions  of  their  own  policy. 
These  statutes  are  as  much  binding  on  the  Appellant 
as  on  the  Appellees.  Neither  party  can  waive  or  disre- 
gard their  provisions.    The  Oregon  court  has  said  very 
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pertinently  about  a  similar  prohibitory  statute  in  Rhodes 
V.  Equitable  Life,  109  Ore.  586,  594;  220  Pac.  736: 

"The  insurer  cannot  waive  the  statute," 

The  requirement  of  insurable  interest  is  absolute  and 
lack  of  it  is  not  excused  by  good  faith  on  the  part  of 
the  assured  or  by  waiver  or  estoppel  on  the  part  of  the 
insurer.  Agricultural  Ins.  Co.  v.  Montague,  38  Mich. 
548;  Patterson  v.  Durand  Farmers  Mutual,  303  111.  App. 
128,  138,  24  N.E.  (2)  740;  Hirsh  v.  City  of  N.  Y.  Ins. 
Co.,  218  Mo.  App.  673,  267  S.W.  51;  Davis  Wood  Lbr. 
Co.  V.  Insurance  Co.  of  No.  America,  La.      .  ,  154 

So.  760,  767. 

The  first  of  the  above  cases.  Agricultural  Ins.  Co.  v. 
Montague,  is  a  leading  authority.  Personal  property 
belonging  to  a  wife  was  insured  in  the  name  of  the  hus- 
band. This  was  done  with  full  knowledge  of  the  facts 
by  the  insurance  company  and  with  its  full  consent  and 
attempted  waiver.  Nevertheless  the  policy  was  held  void 
for  want  of  insurable  interest. 

The  main  ground  of  waiver  and  estoppel  relied  on  by 
Appellees  is  that  on  November  30,  1945,  long  before  the 
commencement  of  this  action,  the  Appellant  denied 
liability  by  reason  of  breach  of  warranty  in  that  the 
towage  was  undertaken  by  the  fish  boat  instead  of  by 
the  approved  tug   (Tr.  234). 

The  Appellees  pleaded  no  waiver  or  estoppel  in  their 
complaint   and    offered   no   evidence   tending    to   prove 
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waiver  or  estoppel.  It  is  too  late  for  them  to  urge  this 
cause  of  suit  on  this  appeal.  Waller  v.  City  oi  N.  Y.  Ins. 
Co.,  84  Ore.  284,  293. 

Appleman  in  his  new  work  on  insurance  defines  and 
distinguishes  waiver  and  estoppel  as  follows  (16  Apple- 
man  594): 

"  'Waiver'  is  voluntary  relinquishment  of  a  known 
right   *   *    *    *     " 

*'  'Estoppel'  *  *  *  *  necessarily  implies  prejudicial 
reliance  of  the  insured  upon  some  act,  conduct,  or 
nonaction  of  the  insurer   *   *   *   *    " 

Neither  waiver  nor  estoppel  will  be  implied  as  against 
an  insurer  to  prevent  the  insurer  from  asserting  a  fact 
by  way  of  defense  of  which  it  had  no  knowledge  at  the 
time  of  the  act  constituting  the  alleged  waiver  or  estop- 
pel (Appellant's  Brief  4).  Obartuch  v.  Security  Mut. 
(CCA.  7)  114  F.  (2)  873,  881,  Cert.  den.  312  U.S.  696, 
Reh.  den.  312  U.S.  716;  7ns.  Co.  v.  Woli,  95  U.S.  326, 
333,  24  L.  Ed.  387;  Home  Life  v.  Meyers,  (CCA.  8)  112 
F.  846,  852;  Keehn  v.  Excess  Ins.  Co.,  (CCA.  7)  129 
F.  (2)  503,  505. 

Where  an  insurance  company  denies  liability  on  one 
ground  it  is  not  precluded  from  setting  up  a  defense  on 
another  ground  unless  the  insured  was  lulled  into  se- 
curity as  to  the  second  defense  by  the  denial.  Goodwin 
V.  Federal  Mutual  Ins.  Co.,  La.  App.    .     ,  180  So. 

662;  Mitchell  v.  American  Mutual  Assn.,  226  Mo.  App. 
696,  46  S.W.  (2)  231,  237;  Slater  v.  General  Casualty 
Co.,  344  Pa.  410,  25  Atl.  (2)  697. 
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Respectfully  submitted, 

MacCormac  Snow, 

Attorney  for  Appellant. 
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APPENDIX 

(Excerpts  from  Pre-trial  Exhibit  6,  deposition  of 
Hugh  Corgan,  taken  in  this  case  at  Portland  on  May 
29,  1946.  Italicized  parts  are  corrections  made  by  Cap- 
tain Corgan.) 

(4)  **Q.  By  whom  were  you  so  employed? 

A.  Well,  it  would  be  the  Coast  Dredging  &  Con- 
struction Company,  Ltd. 

Q.  Is  that  a  corporation  or  a  partnership? 

A.  A  partnership. 

Q.  Who  are  the  partners? 

A.  There  is  John  Steinbach,  Dave  Steinbach, 
and  J.  H.  Corgan,  and  myself. 

(5)  Q.  Did  this  partnership  own  the  dredge  Wish- 
ram  before  the  loss  of  the  dredge? 

A.  Well,  it  is  a  good  deal  the  same  as  my  house 
out  there;  I  own  it  when  it  is  paid  for. 

^tf  ^{f  ^Z.  2l£  2^  ^C  «l«  dC 

(6)  Q.  Was  it  a  mortgage  or  a  contract  of  purchase? 
A.  'Well,  I  would  say  it  was  a  mortgage  because 

we  had  a  loan.  Wouldn't  that  be  right,  Mr.  Wins- 
low? 

MR.  WINSLOW:  Well,  of  course,  I  can't  an- 
swer. 

Q.  There  was  a  loan  against  the  dredge,  was 
there? 

A.  There  was  borrowed  money. 

Q.  The  partnership  borrowed  money  on  the  se- 
curity of  the  dredge? 

A.  Yes. 

Q.  How  much  money  did  the  partnership  bor- 
row on  the  dredge? 

(6)         A.  Well,  it  is  kind  of  a  peculiar  circumstance. 
When  it  comes  to  the  amount  as  far  as  Jimmy  and 
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I  were  concerned,  it  was  all  borrowed.    The  Stein- 
bachs  put  up  the  money,  the  women  and  the  men. 

(8)         Q.  To  whom  did  you  and  your  son  become  in- 
debted for  your  interest  in  the  dredge? 
A.  To  the  Steinbachs. 
Q.  To  the  women  or  the  men? 
A.  Both. 

(8)  Q.  Did  the  partnership  purchase  the  dredge  or 
did  somebody  else  purchase  it  and  sell  it  to  the 
partnership? 

A.  I  acted  as  agent. 

(9)  Q.  Did  you  purchase  the  dredge  in  your  name 
and  sell  it  to  the  partnership? 

A.  I  purchased  it  in  my  name  with  the  Stein- 
bach  checks  and  turned  it  over  to  Steinbachs. 

Q.  Who  issued  the  checks? 

A.  Mrs.  Steinbach  issued  part  of  them,  and 
John  Steinbach  and  Dave  the  other  part. 

(11)  Q.  Who  paid  the  money  that  was  necessary  to 
fit  the  dredge  for  the  towage  from  Coos  Bay  to 
Nehalem  Bay  and  for  the  insurance  premium  and 
the  other  expenses  that  the  dredge  incurred? 

A.  Well,  the  Steinbachs,  John  and  Dave  paid 
part  of  it  and  the  Steinbach  women  paid  what  we 
were  short — or  what  they  were  short. 

Q.  Did  the  Government  issue  a  bill  of  sale  at 
the  time  of  your  purchase  of  the  dredge  from  the 
U.  S.  Enginers? 

A.  Yes.   In  the  iorm  of  a  letter  addressed  to  me. 

(12)  Q.  Who  was  the  purchaser  named  in  the  bill  of 
sale? 

A.  Myself.   That  is,  the  letter  was  address  to  me. 
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Q.  Did  you  issue  a  bill  of  sale  to  anybody  for 
the  dredge? 

A.  No,  I  just  turned  the  bill  of  sale  over  to  the 
Steinbachs,  as  I  was  their  agent. 

Q.  Who  was  the  party  who  loaned  the  money 
on  the  dredge  that  you  referred  to  when  you  spoke 
of  the  mortgage  on  it? 

A.  The  Mrs.  Steinbachs  and  the  men,  the  two 
Steinbachs. 

Q.  The  two  ladies  and  the  two  men? 

A.  Yes. 

Q.  To  whom  did  they  loan  the  money? 

A.  To  the  two  men,  John  and  Dave. 

Q.  Do  you  know  whether  or  not  a  mortgage  was 
actually  issued  or  executed  in  respect  to  the  dredge 
and  on  the  dredge  as  security  for  that  loan? 

A.  Well,  all  I  know  is  that  they  were  supposed 
to  be — or  they  were  secured  by  the  insurance  pol- 
icy.   That  was  the  chance  they  were  taking. 

Q.  Now,  was  there  a  written  partnership  agree- 
ment on  the  organization  of  the  Coast  Dredging  & 
Construction  Company? 

A.  Yes. 

(14)       Q.  Was  your  sole  occupation  from  June,   1945 
until  November,   1945  the  management  and  opera- 
tion of  that  dredge? 
A.  Yes,  sir. 

(14)       Q.  Did  you  receive  a  salary  for  that  service? 

A.  Well,  part  of  the  time. 

Q.  From  whom  did  you  receive  the  salary? 

A.  From  the  Coast  Dredge  &  Construction  Com- 
pany. 

Q.  Was  that  salary  paid  by  checks? 

A.  Yes,  sir. 

Q.  And  were  the  checks  signed  by  the   Coast 

Dredging  &  Construction  Company? 

A.  They  were  signed  by  J.  H.  Corgan,  who  was 
Secretary  and  Treasurer. 
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(15)  Q.  Did  your  son  Jim  get  a  salary? 

A.  The  same  as  myself,  part  of  the  time. 

Q.  Did  either  of  the  two  Steinbach  men  get 
salaries? 

A.  No. 

Q.  Did  either  of  the  two  Steinbach  ladies  get 
salaries? 

A.  No. 

(16)  Q.  Would  you  describe  yourself  as  the  General 
Manager  or  Captain  of  the  dredge? 

A.  General  Manager. 

(21)  Q.  Who  instructed  the  company  to  issue  the  in- 
surance policy  in  the  names  of  the  two  Steinbach 
ladies? 

A.  I  did. 

Q.  Upon  whose  direction  did  you  give  Knapp 
and  Rathbun  that  instruction? 

A.  Well,  we  talked  it  over  among  we  four.  They 
wanted  security.  Therefore,  I  was  given  authority 
to  grant  that  wish.    In  fact,  they  insisted. 

Q.  Who  gave  you  the  authority? 

A.  Well,  you  might  say  the  women  as  well  as 
the  Steinbachs.    The  women  insisted  on  security. 

Q.  When  you  say  that  'we  four  talked  it  over,' 
do  you  refer  to  yourself,  Jim,  and  John  and  Dave 
Steinbach? 

A.  Yes. 

Q.  And  did  you  also  talk  it  over  with  the  two 
ladies? 

A.  No.  Their  husbands  were  acting  for  the 
ladies. 

Q.  It  was  really  then,  was  it,  John  and  Dave 
Steinbach  who  instructed  you  to  issue  the  policy 
in  the  names  of  the  two  ladies? 

A.  Yes. 

Q.  Your  son  didn't  have  any  voice  in  the  matter 
in  particular,  did  he? 


Frances  M.  Steinbach,  et  al.  23 

A.  Not  at  that  time. 
Q.  Nor  yourself? 

A.  Well,  yes,  because  I  was  one  of  the  ones  that 
was  the  borrower." 

''All  reierences  made  by  me  in  the  testimony 
^iven  in  this  deposition  to  a  written  partnership 
agreement  under  the  name  Coast  Dred^in^  &"  Con- 
struction, Ltd.  refer  only  to  such  written  agreements 
as  were  executed  on  and  after  July  23,  1945." 
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STATEMENT  OF  THE  CASE 

There  is  no  dispute  or  contradiction  in  the  testimony- 
relating  to  the  question  of  the  ownership  of  the  dredge 
Wishram  and  insurable  interest.  The  problem  presented 
to  the  District  Court  of  Oregon  by  the  Circuit  Court  of 
Appeals  in  the  Order  of  May  17,  1948,  was  to  draft  a 
statement  of  ultimate  fact  correctly  setting  forth  the 
meaning  of  the  evidentiary  details. 

The  complaint  alleged: 
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"That  during  the  times  herein  mentioned  the  plain- 
tiffs were  the  owners  of  a  suction  dredge  named 
'WISHRAM'." 

The  amended  answer  denied  the  above  allegation  and 
alleged  affirmatively  the  ultimate  facts  on  insurable 
interest  as  shown  by  the  testimony.  At  the  conclusion 
of  the  trial  the  attorneys  for  the  plaintiffs  (appellees 
here)  exhibited  their  lack  of  confidence  in  the  evidence 
relating  to  the  above  allegation  of  ownership  by  tender- 
ing to  the  trial  court  as  a  Finding  of  Fact: 

"That  the  plaintiffs  are  and  were  at  all  times  herein 
mentioned  proper  parties  to  insure  a  certain  suction 
dredge  named  the  'Wishram'." 

The  trial  court  exhibited  a  like  want  of  confidence 
in  this  testimony  by  signing  the  above  finding.  In  its 
brief  and  at  the  oral  argument  appellant  pointed  out 
that  this  finding  is  not  a  Finding  of  Fact  but  is  a  con- 
clusion. The  case  was  argued  May  14,  1948,  and  on 
May  17  the  Circuit  Court  of  Appeals  made  an  order 
pointing  out  that  the  District  Court  had  made  no  finding 
of  fact  on  the  issue  of  ownership,  and  providing: 

"Therefore,  the  trial  court  is  hereby  directed  to 
make  and  file  findings  as  to  (1)  whether,  dur- 
ing the  times  mentioned  in  the  complaint,  plain- 
tiffs or  either  of  them  owned  the  dredge  Wishram 
or  any  interest  therein;  (2)  the  nature,  character 
and  extent  of  such  ownership  or  interest,  if  any; 
and  (3)  how,  when  and  from  whom  such  own- 
ership or  interest,  if  any,   was  acquired." 

On  May  24,  1948,  pursuant  to  the  above  order  a 
short  hearing  was  had  before  the  district  court.  The 
writer  of  this  brief  was  then  engaged   in   a  trial,   and 
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the  District  Court  directed  a  further  hearing  at  a 
later  date.  This  took  place  June  10,  1948.  (Supple- 
mental Transcript)  At  the  second  hearing  the  ap- 
pellant filed  a  typewritten  brief  and  argued  the  case 
at  some  length. 

Between  May  24  and  June  10  the  District  Court 
prepared  proposed  supplemental  findings  and  sent  them 
to  counsel.  The  attorney  for  appellees  filled  in  the 
engineer's  letter.  A  day  or  two  after  the  conclusion  of 
the  June  10  hearing  the  District  Court  signed  and  filed 
these    findings.     (Supplemental    Transcript    19-20) 

The  substance  of  the  trial  court's  supplemental  find- 
ings is  as  follows: 

"Prior  to  the  purchase  of  the  Dredge,  the  Stein- 
bachs  and  their  wives  conferred  about  the  ad- 
visability of  making  the  purchase  and  operating 
the  Dredge,  and  it  was  decided  to  put  the  Dredge 
in  the  wives'  names,  because  (1)  the  Steinbach 
brothers  had  an  unadjusted  wartime  contract  in 
their  own  business  that  was  troubling  them  (2) 
they  had  an  agreement  with  Captain  Corgan  that 
he  and  his  son  should  have  a  third  interest  in  the 
Dredge,  after  the  cost  of  buying  and  moving  it 
had  been  paid  out  of  the  profits  the  Dredge  was 
expected  to  make. 

"The  ownership  of  the  Dredge  by  Francis  and  Caro- 
lyn Steinbach  was  complete,  subject  to  working 
out  of  the  plans  aforesaid,  and  this  was  fully  un- 
derstood by  Captain  Corgan,  as  well  as  the  Stein- 
bach brothers  and  their  wives." 

Let  us  look  at  the  supplemental  findings  in  refer- 
ence to  the  requirements  of  the  Circuit  Court  of  Ap- 
peals. 
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The  first  question  of  this  court  is  whether  plain- 
tiffs or  either  of  them  owned  the  dredge  or  had  any 
interest  therein.  The  answer  to  this  question  is  not 
direct  but,  taken  by  their  four  corners,  the  supple- 
mental findings  are  to  the  effect  that  the  ladies  owned 
the  dredge. 

There  is  no  finding  that  they  had  any  interest  in 
the  dredge  other  than  ownership.  No  form  of  insurable 
interest  is  predicated  upon  the  loan  made  by  Frances 
Steinbach  to  the  Steinbach  Iron  Works.  No  claim 
is  made  for  the  theory  advanced  by  Mr.  and  Mrs. 
Steinbach  that  "what's  mine  is  hers",  which  if  followed 
literally  would  lead  to  ownership,  not  by  the  ladies, 
but  in  common  by  the  men  and  their  wives.  There 
is  no  claim  of  any  equity  lien,  mortgage,  advance  or 
other  form  of  insurable  interest. 

The  second  question  calls  for  a  statement  of  the 
nature,  character  and  extent  of  the  ownership.  The 
answer  is  to  be  found  in  the  last  paragraph  of  the  sup- 
plemental findings: 

"The  ownership  of  the  Dredge  by  Francis  and 
Carolyn  Steinbach  was  complete,  subject  to  work- 
ing out  of  the  plans  aforesaid,  and  this  was  fully 
understood  by  Captain  Corgan,  as  well  as  the  Stein- 
bach brothers  and  their  wives." 

We  take  it  that  the  work  "complete"  means  ex- 
clusive. The  ownership  by  the  ladies  is  described  to 
be  temporary  and  indeterminate  in  length.  It  is  sub- 
ject to  the  working  out  of  the  "plans  aforesaid."  These 
plans  amounted  to  future  intentions, — namely,  the  ad- 
justment of  the  wartime  tugboat  claims,  and  the  con- 
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tract  between  the  Steinbach  brothers  and  Captain  Cor- 
gan  whereby  each  was  to  have  one-third  interest  in 
the  dredge. 

This  finding  does  not  recite  whether  the  women  held 
the  dredge  in  common,  jointly,  or  otherwise.  (Appel- 
lant's Main  Brief  45) 

The  third  question  asked  by  this  court  is  how,  when 
and  from  whom  the  appellees'  ownership  was  acquired. 
The  answer  is  as  follows : 

"Prior  to  the  purchase  of  the  Dredge,  the  Steinbachs 
and  their  wives  conferred  about  the  advisability 
of  making  the  purchase  and  operating  the  Dredge, 
and  it  was  decided  to  put  the  Dredge  in  the  wives' 
names,  .  .  ." 

The  District  Court  also  adds  in  the  last  paragraph: 
"this  was  fully  understood  by  Captain  Corgan,  ..." 

There  was  no  evidence  that  Captain  Corgan  knew 
anything  about  the  family  conference,  as  we  will  point 
out  later.  The  District  Court  made  no  finding  that 
any  consideration  or  value  passed  from  either  of  the 
ladies;  that  any  written  conveyance  was  made  by  Cap- 
tain Corgan  or  either  of  the  husbands;  that  the  hus- 
bands had  any  legal  title  to  the  dredge  at  the  time  of 
the  family  conference;  that  the  ladies  or  either  of  them 
took  delivery  of  the  dredge  or  ever  had  possession  there- 
of; that  the  ladies  became  either  trustees  or  trustors  of 
said  dredge  on  any  trust  expressed  or  implied;  that  the 
ladies  or  either  of  them  ever  appointed  Captain  Corgan 
to  act  as  their  agent,  or  that  Captain  Corgan  so  acted 
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in  buying  the  dredge;  or  that  either  John  L  Steinbach, 
David  E.  Steinbach  or  Captain  Hugh  Corgan  ever  dis- 
claimed interest  in  the  dredge  prior  to  the  trial. 

The  sole  basis  of  the  "complete  ownership"  claimed 
for  the  ladies  is  that  at  the  family  conference  "it  was 
decided  to  put  the  dredge  in  the  wives'  names." 

The  District  Court  has  included  in  his  supplemen- 
tal findings  some  matters  not  requested  by  the  order  of 
the  Circuit  Court  of  Appeals — namely,  the  reasons  or 
motives  which  actuated  the  four  members  of  the  Stein- 
bach family,  in  family  conference,  to  "put  the  dredge 
in  the  wives'  names".  The  court  finds  these  reasons  to 
be  (1)  the  unadjusted  wartime  contract  and  (2)  the 
contract  between  the  two  Steinbach  men  and  Captain 
Corgan  for  the  future  formation  of  a  corporation  to  op- 
erate the  dredge. 

We  pause  to  mention  that  the  motives  stated  by 
the  District  Court  are  not  fully  correct.  The  Steinbachs 
all  testified  that  the  reason  for  the  insurance  in  the 
names  of  the  wives  was  the  financial  embarrassment  of 
the  Steinbach  Iron  Works.  That  in  turn  was  conse- 
quent in  part  upon  the  unadjusted  wartime  contract. 

As  to  the  second  motive,  there  was  no  provision  in 
the  contract  between  the  two  Steinbachs  and  Captain 
Corgan  for  the  future  formation  of  a  corporation  that 
the  ladies  should  hold  the  dredge  in  the  interim.  By 
leaving  the  title  to  the  dredge  and  the  possession  and 
control  of  the  same  in  Captain  Corgan,  and  by  placing 
the  insurance  in  the  names  of  their  wives,  the  Stein- 
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bach  men  made  it  appear  to  their  creditors  in  Tilla- 
mook that  they  themselves  had  nothing  to  do  with  the 
dredge. 

The  Steinbach  men  and  Captain  Corgan  caused  to 
be  prepared  and  executed  a  very  fanciful  document 
known  in  the  record  as  Exhibit  15,  but  not  printed. 
This  is  a  sort  of  a  Massachusetts  Trust  in  which  they 
all  became  trustees.  Perhaps  this  had  to  do  with  the 
plan  to  create  a  corporation  for  the  operation  of  the 
dredge.  Both  sides  appear  to  agree  tacitly  that  this 
Massachusetts  Trust  was  inoperable  or  at  least  inopera- 
tive. 


ASSIGNMENTS  OF  ERROR 

The    Court   erred   in   its   supplemental    Findings   of 
Fact  in  finding: 

1.  That  Frances  Steinbach  and  Carolyn  Steinbach 
owned  the  dredge  Wishram. 

2.  That  the  ownership  of  the  dredge  by  Frances 
Steinbach  and  Carolyn  Steinbach  was  complete  sub- 
ject to  the  working  out  of  the  unadjusted  wartime  con- 
tract of  Steinbach  Iron  Works  and  the  contract  be- 
tween the  Steinbach  brothers  and  Captain  Hugh  Cor- 
gan whereby  each  of  the  three  was  to  have  substantially 
a  one-third  interest  in  the  dredge. 

3.  That  the  dredge  was  transferred  to  the  ladies  by 
and  in  the  course  of  a  family  conference  between  the 
two  Steinbach  men  and  their  wives  wherein  it  was  de- 
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cided  to  put  the  dredge  in  the  wives'  names. 

4.  That  Captain  Corgan  understood  that  it  had  been 
decided  in  a  conference  in  the  Steinbach  family  to  put 
the  dredge  in  the  wives'  names. 

INDEX  OF  MAIN  POINTS  OF  LAW 

1.  Title  to  the  dredge  could  be  transferred  only  in 
writing.  This  title,  the  naked  legal  title  at  least,  never 
left  Captain  Corgan.  (Appellant's  Main  Brief  27;  Ap- 
pellant's Reply  Brief  2,  3) 

2.  Neither  a  husband  or  a  wife  has  any  title  to  or 
interest  in  the  other's  personal  property.  (Appellant's 
Main  Brief  43) 

3.  Appellees  had  no  legally  enforciable  rights  in  or 
to  the  dredge.    (Appellant's  Reply  Brief  5) 

4.  A  policy  issued  to  one  who  has  no  insurable  in- 
terest is  void.     (Appellant's  Main  Brief  31-33) 

5.  The  appellees  are  not  the  real  parties  in  inter- 
est. The  real  parties  in  interest  are  the  Steinbach  men 
and  Captain  Corgan.     (Appellant's  Main  Brief  50) 

6.  The  appellant  issued  the  policy  to  the  ladies 
because  of  misrepresentation  and  failure  to  disclose 
their  true  relationship  to  the  dredge.  (Appellant's  Main 
Brief  17,  23,  40  and  53) 

7.  Even  if  the  appellant  had  known  the  facts  about 
ownership  when  it  issued  the  policy  the  policy  would 
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still  be  void  by  statutory  definition.    (Appellant's  Re- 
ply Brief  16) 

8.  If  the  appellees  are  deemed  the  owners  and  to 
have  an  insurable  interest  by  reason  of  the  family  con- 
ference then  the  appellant  has  been  misled  into  issuing 
a  policy  without  reserving  to  itself  the  benefits  of  salvage 
covering  a  property  in  respect  to  which  salvage  is  an 
inherent  possibility.  (Appellant's  Main  Brief  41-43;  Ap- 
pellant's Reply  Brief  9-12) 


THE  FAMILY  CONFERENCE 

The  District  Court  has  held  that  the  ladies  owned 
the  dredge  and  has  based  that  ownership  entirely  on 
the  conference  between  the  four  members  of  the  Stein- 
bach family  and  upon  the  added  finding  that  Captain 
Corgan  "fully  understood"  the  same.  We  wish  now 
to  discuss  the  case  from  the  point  of  view  of  the 
family  conference  and  the  extent  of  Captain  Corgan 's 
knov/ledge  of  it  as  bearing  upon  title  and  ownership 
of  the  dredge. 

That  the  District  Court  also  found  the  motives 
for  holding  the  family  conference,  and  found  them 
not  quite  correctly,  is  not  of  present  importance.  The 
question  is  not  why  the  Steinbachs  held  the  confer- 
ence, but  whether  the  family  conference  could  do 
what  it  is  claimed  for  it,  namely,  transfer  the  title 
and  ownership  of  the  dredge  to  the  ladies. 

The  record  should  contain  no  testimony  whatever 
oi  the  family  conference.    All  of  this  testimony  is  in- 
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competent.  Appellant  duly  objected  to  all  of  this  evi- 
dence and  the  objection  was  overruled  and  became 
a  continuing  objection  during  the  trial.  Upon  this  ap- 
peal the  point  was  reserved  as  the  first  assignment  of 
error.  Appellant  has  argued  the  inadmissability  of  this 
testimony  to  this  court.  (Appellant's  Main  Brief  20- 
22;  27-30.  Appellant's  Reply  Brief  2-6) 

But  the  family  conference  is  in  the  record  in  spite 
of  Appellant's  objections  and  we  will  therefore  discuss 
it,  not  waiving  our  exceptions. 

First  let  us  dispose  of  the  asserted  knowledge  by 
Captain  Corgan  of  the  family  conference.  The  Dis- 
trict Court  found  "this  was  fully  understood  by  Cap- 
tain Corgan," 

John  L.  Steinbach  testified  (103;  Appellant's  Main 
Brief  22)  that  Captain  Corgan  did  not  attend  the 
family  conference  and  that  the  agreement  by  which 
it  was  claimed  the  ladies  owned  the  dredge  was  entire- 
ly between  the  four  members  of  the  Steinbach  family 
and  without  any  writing.  There  is  no  testimony  to 
contradict  this.  Neither  Captain  Corgan  nor  his  son 
nor  any  of  the  four  Steinbachs  testified  that  any  of 
the  Steinbach  told  Captain  Corgan,  either  before  or 
after  the  family  conference,  anything  about  it.  There 
is  no  testimony  tending  to  refute  the  idea  that  Cap- 
tain Corgan  never  heard  of  the  family  conference  un- 
til Frances  Steinbach  first  testified  concerning  it  in 
Tillamook  on  June  17,  1946.  There  is  no  testimony 
that  Captain  Corgan  knew  at  the  time  of  the  pur- 
chase  of   the   dredge   that   Steinbach   Iron   Works   was 
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in  financial  difficulties  or  that  they  owed  money  to 
the  president  of  The  First  National  Bank  or  to  any- 
body else,  nor  is  there  any  evidence  that  Captain 
Corgan  then  knew  that  Steinbach  Iron  Works  had 
on  its  hands  any  uncompleted  settlement  with  the 
government,  or  even  that  the  Steinbachs  had  done 
wartime  ship  building. 

Captain  Corgan  did  know  and  particapted  in  the 
contract  with  the  two  Steinbach  men  to  the  effect 
that  the  three  would  form  a  corporation  to  operate 
the  dredge.  Captain  Corgan  testified  about  this  con- 
tract (Transcript  120).  John  L.  Steinbach  testified 
concerning  the  contract  and  also  wrote  a  letter  con- 
firming it.  (Appellant's  Main  Brief  9)  This  letter 
appears  in  full  in  the  record.  (Transcript  225)  It 
was  written  contemporaneously  with  the  purchase  of 
the  dredge, — after  the  first  letter  from  the  Govern- 
ment Engineers  accepting  Captain  Corgan's  offer, 
(Transcript  288)  and  before  their  second  letter,  which 
Captain  Corgan  described  as  a  bill  of  sale  "In  the 
form  of  a  letter  addressed  to  me."  (Appellant's  Main 
Brief  10,  and  Reply  Brief,  20) 

If  the  ladies  were  to  hold  the  title  to  the  dredge 
from  the  time  of  its  purchase  until  it  could  be  trans- 
ferred to  a  future  corporation  to  be  formed  in  ac- 
cordance with  the  contract  between  the  Steinbachs 
and  Captain  Corgan,  then  Captain  Corgan  certainly 
ought  to  know  about  it.  It  is  quite  si^nficant  how- 
ever   that   neither   J.    L.    Steinbach's   letter   confirming 
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the   contract  nor  any   oi   the   testimony   concerning   it 
makes  any  mention  of  the  ladies. 

So  much  for  Captain  Corgan's  understanding  of 
the  internal  arrangements  of  the  Steinbach  family. 
There  is  no  testimony  that  he  had  any  such  under- 
standing whatever. 

Let  us  now  trace  the  family  conference  testimony 
from  beginning  to  end  and  see  what  it  consists  of. 
The  supplemental  findings  require  such  a  tracing,  and 
give  to  the  Tillamook  depositions  of  June  17,  1946 
(Exhibit  7)  an  importance  which  they  did  not  quite 
have  in  this  appeal  prior  to  the  supplemental  findings. 
These  depositions  together  with  the  exhibits  thereto 
were  marked  at  pre-trial  as  defendant's  Exhibit  7. 
(Transcript  77)  At  the  trial,  after  the  opening  state- 
ments had  been  made,  Mr.  Phillips  of  counsel  for 
plaintiffs  offered  all  of  the  pre-trial  exhibits  in  evi- 
dence. The  proceedings  at  that  point  were  as  follows: 
(Transcript  75) 

"Mr.  Phillips:  I  might  suggest  to  your  Honor 
that  there  has  been  a  pre-trial  and  all  of  the  ex- 
hibits are  already  in.  I  suggest  that  we  offer  them 
at  one  time  and  that  either  party  may  use  them 
as  they  see  fit,  if  there  is  no  objection.  (Emphasis 
ours) 

Mr.  Snow:  No  objection. 


The  Court:  During  the  recess,  the  Court  Re- 
porter will  give  those  additional  exhibits  numbers 
to  follow  the  numbers  already  issued,  and  all 
exhibits  will  be  considered  offered  and  admitted 
as  trial  exhibits,  taking  the  same  numbers  as  the 
pre-trial   exhibits,    subject   to    any   objections    that 
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might  have  been  stated  at  the  pre-trial  and  any 
further  objections  that  may  be  stated  at  any  time 
in  this  trial. 


Mr.  Snow:  I  wish  to  reserve  for  the  record  ob- 
jection to  certain  testimony  adduced  on  cross  ex- 
amination of  these  witnesses,  which  would  tend 
to  show  parol  transfer  of  the  Wishram  to  the 
ladies,  and  I  wish  to  reserve  in  the  record  an  ob- 
jection to  any  and  all  testimony  tending  to  show 
transfer  of  the  dredge  in  any  other  manner  than 
as  required  by  the  statutes  of  Oregon. 

The  Court:  It  is  so  understood. 

Mr.  Phillips:  As  I  understand,  the  exhibits  are 
all  in  evidence  and  will  be  marked  as  numbered 
in  the  pre-trial. 

The  Court:  Yes." 

The  foregoing  quotations  are  offered  because  the 
District  Court  at  the  time  of  the  supplemental  hear- 
ing on  June  10,  1948,  said  that  the  depositions  might 
be  considered  in  evidence  only  for  the  purpose  of  use 
at  the  trial  to  read  into  the  record  admissions  against 
interest,  and  for  impeachment.  (Supplemental  Pro- 
ceedings 25-28).  No  such  reservation  was  made  how-^ 
ever  when  the  exhibits  were  offered  and  we  think 
the  depositions  of  the  Appellees  at  least  are  in  evi- 
dence for  all  purposes.  (Federal  Rules  of  Civil  Pro- 
cedure, Rule  26  (d)  (2)  )  In  fact  where  a  deposition 
taken  in  the  early  stages  of  the  case  is  admitted  in 
evidence,  an  attorney  might  be  somewhat  lulled  into 
security  by  that  fact,  in  regard  to  the  full  use  of  the 
deposition  for  impeachment  purposes. 

We  have  printed  as  an  appendix  to  this  brief  from 
Exhibit  7  the  cross  examination  of  Frances  Steinbach 
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and  the  full  testimony  of  Carolyn  Steinbach,  who  did 
not  testify  at  the  trial.  John  L,  Steinbach's  testimony 
in  his  deposition  did  not  vary  from  that  at  the  trial. 

The  earliest  mention  of  the  family  conference  oc- 
curred at  the  cross  examination  of  Frances  Steinbach 
conducted  by  Mr.  Winslow,  her  own  counsel,  at  the 
Tillamook  depositions  of  June  17,  1946.  These  de- 
positions commenced  in  the  morning  and  continued 
until  12:20  p.m.  when  a  recss  was  taken  until  1:30 
p.m.  (Exhibit  7,  70)  Frances  Steinbach  was  examined 
in  the  morning.  At  the  conclusion  of  her  direct  exami- 
nation she  was  cross  examined  by  Mr.  Winslow.  He 
led  her  freely,  thus  weakening  her  testimony  somewhat 
from  her  point  of  view.  Under  his  lead  she  acquiesced 
that  there  had  been  a  family  conference  about  the 
dredge  and  continued  (Exhibit  7,  43;  this  Brief  24): 

"Q-  Just   tell   how  that  was   arranged,   who   was 

to  own  the  dredge  and  how  that  came  about? 

A.  That  we  were  to  own  some  of  it — 

Q.  Tell  who  was  going  to  own  the  dredge,  how 

it   was    handled    and    so    on,    and    then    after    you 

give  your  answer,  just  explain  what  led  up  to  it." 


MR.  WINSLOW:  Q.  Just  go  ahead  and  tell 
us  who  among  you  four  it  was  agreed  was  to  own 
the  dredge,  and  then  go  ahead  and  tell  the  reason 
why. 

A.  We  were  all  to  own  it;  we  were  all  to  own 
it  together,  and  we  were  going  to  keep  it  out  of 
the  shop,  because  the  shop  was  sort  of  involved 
in  these  boats  that  they  had  been  building." 

The  testimony  that  "we  were  to  own  some  of  it" 
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and  "we  were  all  to  own  it  together"  does  not  support 
the  idea  that  the  two  ladies  were  to  own  the  dredge. 

Carolyn  Steinbach  also  testified  in  the  morning. 
On  her  direct  examination  (Exhibit  7,  49  this  Brief  29) 
she  testified  that  she  contributed  no  money  toward 
the  purchase  of  the  dredge,  received  no  papers  or 
documents,  no  promissory  notes  or  mortgage  nor  shares 
of  stock,  that  she  took  part  in  family  talks,  that 
she  had  no  financial  interest  in  the  dredge  and  no 
ownership  of  the  same,  ''just  through  my  husband", 
that  when  the  check  for  return  premium  came  she 
endorsed  it  to  Frances  Steinbach  because  of  the  loan 
the  latter  had  made  to  the  two  men;  that  she,  Carolyn 
Steinbach,  did  not  lend  any  money  to  anybody.  On 
cross  examination,  she  said  "yes"  to  Mr.  Winslow's 
statement  that  as  between  the  four  Steinbachs  she 
knew  the  dredge  was  being  purchased  in  the  names 
of  the  ladies  and  that  the  insurance  was  being  taken 
out  in  the  names  of  the  ladies.  (Exhibit  7,  49;  This 
Brief  31) 

In  our  main  Brief  we  quoted  the  substance  of  the 
testimony  at  the  trial  concerning  the  family  confer- 
ence (Appellant's  Main  Brief  20-22) 

Prior  to  the  taking  of  the  Tillamook  depositions 
appellant  took  the  deposition  of  Captain  Corgan  at 
Portland  on  May  29,  1946.  This  was  some  six  months 
after  the  loss  and  two  months  after  commencement 
of  the  suit  yet  even  then  Captain  Corgan  did  not 
claim  that  the  ladies  owned  the  dredge,  but  spoke  of 
the  insurance  policy  as  security  for  a  loan.  (Appel- 
lant's Reply  Brief  4,  21) 
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The  conclusions  which  we  draw  from  t±ie  above 
testimony  is  that  even  if  we  consider  the  family  con- 
ference testimony  to  be  competent  and  properly  in 
the  record,  which  we  do  not,  the  whole  testimony 
concerning  that  conference  fails  to  support  the  idea 
that  the  ladies  were  to  own  the  dredge.  Also  it  is 
quite  interesting  to  note  how  that  idea  of  ownership 
through  the  family  conference  crystalized  and  devel- 
oped as  time  went  on. 

Furthermore,  we  need  hardly  remind  this  Court 
that  there  is  no  testimony  in  connection  with  the 
family  conference  or  elsewhere  in  the  record  that  the 
ladies  or  either  of  them  paid  any  consideration  what- 
ever for  the  dredge.  Lack  of  written  transfer  by  Cap- 
tain Corgan,  lack  of  consideration,  lack  of  delivery  or 
possession  of  the  dredge,  lack  even  of  knowledge  by 
Captain  Corgan  of  the  family  conference, — all  of  these 
things  denied  the  two  women  any  rights  in  the  dredge 
which  they  could  have  enforced  in  a  court  of  law  or 
equity. 

As  a  matter  of  law  the  ladies  could  have  acquired 
no  insurable  interest  or  title  in  the  dredge  based  upon 
the  family  conference  even  if  we  consider  the  testimony 
of  the  family  conference  competent  and  properly  in  the 
record. 
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SUPPLEMENTAL  PROCEEDINGS  IN  THE 
DISTRICT  COURT 

It  is  of  interest  to  follow  the  course  of  the  hear- 
ings before  the  District  Court,  especially  that  of  June 
10,  1948,  because  the  remarks  of  the  Court  fortify 
the  supplemental  findings  as  by  an  opinion.  This 
transcript  is  now  before  the  Circuit  Court  of  Appeals. 

At  pages  32  and  33  of  the  Supplemental  Tran- 
script we  discussed  the  letter  from  J.  L.  Steinbach 
to  Captain  Corgan  (Transcript  225)  in  which  the  plans 
for  future  business  of  the  dredge  was  outlined,  and 
pointed  out  that  the  women  were  not  mentioned  in 
the  letter.  The  Court  (Supplemental  Transcript  33) 
abruptly  brought  the  argument  around  to  the  con- 
ference in  Mr.  Knapp's  office  between  J.  L.  Stein- 
bach, Captain  Corgan  and  Mr.  Knapp  leading  to 
the  issuance  of  the  policy.  (Appelant's  main  Brief 
17,  23,  40  and  53) 

It  seemed  to  us  that  the  District  Court  entertained 
the  belief  that  the  appellant  might  waive  the  require- 
ment of  insurable  interest.  Consequently  we  denied 
that  the  insurance  company  had  such  a  right  and  on 
page  34  stated  the  facts  of  the  Michigan  case,  Agri- 
cultural Insurance  Co  vs.  Montague,  38  Mich  548 
(Reply  Brief  16).  Before  we  could  read  from  the 
opinion,  the  District  Court  interrupted  at  the  top  of 
page  35  indicating  by  inference  that  he  did  not  agree 
with  that  authority. 
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At  the  bottom  of  page  35  the  Court  questioned 
the  statement  of  the  writer  that  Mr.  Knapp  testified 
that  he  was  told  by  Mr,  Steinbach  and  Captain  Cor- 
gan  that  the  ladies  had  purchased  the  dredge  with 
the  money  of  the  ladies.  (Appellant's  Main  Brief  17) 
On  page  36,  the  Court  suggested  that  Mr.  Knapp 
may  have  referred  to  the  money  of  the  men. 

Mr.  Knapp  clearly  referred  to  the  money  of  the 
women.  In  answer  to  the  previous  question,  he  tes- 
tified that  neither  Mr.  Steinbach  or  Captain  Corgan 
told  him  that  the  Steinbach  Iron  Works  had  paid 
the  money  for  the  dredge.  He  would  not  in  one  breath 
say  that  he  was  not  told  that  the  men  furnished  the 
money  for  the  dredge,  and  in  the  next  breath  say  he 
was  told  that  it  was  purchased  with  the  men's  money. 
(Transcript  198) 

At  page  39  of  the  Supplemental  Transcript  we 
got  around  to  the  argument  that  if  the  court  held 
the  women  to  be  the  owners  of  the  dredge  the  ap- 
pellant would  be  placed  in  the  position  of  attempting 
to  contract  away  its  benefit  of  salvage  in  a  case  where 
there  was  possibility  of  salvage,  contrary  to  the  stat- 
ute Section  101-1119,  (Appellant's  Main  Brief  73). 
We  argued  that  the  appellant  could  not  recover  from 
the  Bergs  as  owners  of  the  fishboat  which  attempted 
the  towage,  in  subrogation  to  the  right  of  the  appellees, 
because  it  could  not  be  shown  in  an  independent  suit 
against  the  Bergs  that  the  appellees  owned  the  dredge 
or  suffered  any  damage  by  reason  of  the  loss  of  the 
dredge.     The    Court    stated    that    he    would    hold    the 
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same  as  regards  ownership  in  the  secondary  case  against 
the  Bergs  as  in  the  primary  case.  We  answered  that 
it  would  be  impossible  to  show  that  the  appellees 
suffered  any  damage  by  the  loss  of  the  dredge.  The 
Court  then  pointed  out  that  Captain  Corgan  suffered 
nothing  with  the  loss  of  the  dredge.  We  agreed  with 
this  proposition,  probably  too  readily.  It  may  be 
that  Captain  Corgan  would  have  lost  the  difference 
between  the  amount  the  Steinbach  men  had  in  the 
dredge,— $9,446.26  (Transcript  222;  Appellant's  main 
Brief  25)  and  the  amount  of  the  recovery  $11,437.50, 
or  perhaps  one  third  of  that  difference. 

At  this  point  the  minds  of  the  Court  and  of  argu- 
ing counsel  were  brought  pretty  closely  together  on 
the  ultimate  financial  side  of  the  case.  Captain  Cor- 
gan who  held  the  paper  title  to  and  possession  of 
the  dredge,  had  no  money  in  it.  The  dredge  was  in- 
sured in  the  names  of  the  ladies,  who  had  nothing 
in  it.  The  Steinbach  men  however  had  in  the  dredge 
$5500  of  purchase  price,  some  insurance  premiums, 
wages  to  Captain  Corgan  and  his  son,  and  repairs, 
to  the  full  total  of  $9446.26.  (Appellant's  Main  Brief 
24-26)  The  Steinbach  men  however  had  no  convey- 
ance in  their  names,  and  never  took  delivery  or  had 
possession  of  the  dredge. 

Mr.  Steinbach  and  Captain  Corgan,  by  misleading 
Mr.  Knapp  and  failing  to  tell  him  the  whole  story, 
had  secured  issuance  of  a  policy  in  the  name  of  the 
women.  The  creditors  of  the  Steinbach  Iron  Works 
were   hindered   and   delayed   because,   while   the   Stein- 
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bach  Iron  Works  paid  out  all  the  money,  title  and 
possession  of  the  dredge  were  in  Captain  Corgan,  and 
the  policy  in  the  names  of  the  ladies.  There  was  no 
doubt  that  recovery  in  this  suit  would  go  primarily 
to  the  Steinbach  men.  John  L.  Steinbach  admitted 
this  in  testifying  as  to  the  amount  of  insurance  to 
be  placed  on  the  dredge,  when  he  said  (Appellant's 
main  Brief  20) : 

"I  was  interested  in  just  the  insurance  being 
enough  to  cover,  to  protect  us  for  the  amount 
that  we  had  paid  for  it." 

At  this  stage  of  the  argument,  at  the  bottom  of 
page  42  of  the  Supplemental  Transcript  the  Court 
suddenly  announced  what  we  believe  to  be  his  entire 
philosophy  of  the  case  both  as  to  the  facts  and  as  to 
the  law.  We  quote: 

''THE  COURT:  Okeh.  I  think  when  a  man 
pays  his  money  for  insurance,  if  he  wants  title 
to  his  property  in  his  wife,  even  though  he  has 
paid  every  dollar  of  it  and  his  wife  has  paid  noth- 
ing whatsoever,  he  is  entitled  to  collect.  That  is 
what  I  think,  and  that  is  what  I  think  the  law 
is." 

This,  to  us,  is  a  naked  statement  of  the  Court's 
views,  stripped  of  all  trial  stategy  and  reduced  to  es- 
sential facts  and  legal  beliefs. 

On  the  factual  side  there  is  no  pretense  here  that 
the  ladies  had  any  rights  of  ownership  in  the  dredge. 
The  Court  recognized  that  the  Steinbach  men  paid 
all   the   money   and   considered   them   to   be   the   sub- 
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stantial  owners  of  the  dredge,  and  the  real  assureds 
under  the  policy. 

On  the  legal  side  there  is  an  expression  of  the 
Court's  conviction  that  a  man  owning  property  can 
cause  a  policy  of  insurance  on  the  same  to  issue  in 
the  name  of  his  wife,  and  that  upon  loss  the  wife  can 
recover,  with  the  expectation  that  she  will  pay  the 
recovery  over  to  her  husband. 

We  think  we  have  correctly  analyzed  the  Dis- 
trict Court's  point  of  view,  and  we  say  respectfully 
but  firmly  that  his  opinion  on  the  law  disregards  the 
Oregon  statutes  and  all  the  law  we  have  found  in 
the  books. 

If  the  Court's  statement  is  the  law  let  us  look 
for  a  moment  to  see  what  it  leads  to. 

If  a  man  can  insure  his  own  vessel  in  his  wife's 
name  the  prohibition  against  wagering  policies  goes 
overboard.  The  District  Court  has  put  his  own  con- 
cept of  what  is  right  above  the  governing  statute. 
Wagering  policies,  where  the  insured  had  no  insurable 
interest,  were  entirely  lawful  prior  to  the  year  1751, 
but  they  have  been  condemned  for  the  last  200  years. 
Surely,  if  wagering  policies  were  beneficial  in  the  pro- 
motion and  encouragement  of  navigation  and  com- 
merce and  the  legitimate  conduct  of  the  same,  the 
old  statute  outlawing  them  would  have  been  repealed 
long  ago,  and  would  not  have  been  written  into  the 
English  law  of  1906  or  Oregon  law  of  1921. 

The  District  Court's  view  of  the  law  deprives  the 
insurance  company  of  its  possibility  of  salvage.    Where 
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a  vessel  owned  by  a  man  is  insured  in  the  name  of 
his  wife,  she  cannot  surrender  the  salvage  where  a 
total  loss  is  claimed,  or  give  in  subrogation  an  effec- 
tive right  of  action  against  a  wrongdoer  who  may- 
have  caused  the  loss;  nor  can  the  husband  be  com- 
pelled to  surrender,  nor  can  the  company  sue  in  his 
right  or  name.  It  is  unlawful  for  an  insurance  com- 
pany to  write,  or  for  an  assured  to  receive,  an  insurance 
policy  without  benefit  of  salvage  to  the  company,  where 
salvage  is  possible.  This  statute  is  recognized  by  as- 
sureds  and  insurers  alike.  Premium  rates  and  re-in- 
surance covers  and  treaties  are  based  in  part  upon 
the  possibility  of  salvage  which  inheres  in  the  various 
risks. 

The  District  Court  holds  not  only  that  a  man  can 
insure  his  own  vessel  in  his  wife's  name,  but  that  he 
is  under  no  duty  to  tell  the  agent  of  the  company 
the  truth  about  the  ownership  of  the  vessel.  His 
statement  to  the  company  that  his  wife  owns  the 
vessel  is  ignored  as  an  immaterial  misrepresentation. 
Thus  the  statute  condemning  misrepresentation  to  in- 
surers and  requiring  full  disclosure  to  them  is  to  be 
disregarded.  Insurance  companies  are  to  be  required 
at  their  peril  to  investigate  titles  before  they  insure. 
They  are  to  be  at  the  mercy  of  falsifiers.  Again  the 
District  Court  has  placed  his  own  views  above  the 
statute. 

Under  the  Court's  ruling  a  man  can,  in  order  to 
defraud  his  creditors,  place  the  naked  legal  title  to 
and  the  possession  of  his  vessel   in   a  friend,   and   the 
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insurance  in  his  wife,  and  thus  make  it  appear  that 
he  is  not  interested  in  the  vessel.  It  is  perfectly  prop- 
er, according  to  the  District  Court,  for  him  to  rep- 
resent to  the  insurance  company  that  the  wife  owns 
the  vessel,  without  disclosing  the  true  interests  of  the 
friend,  or  the  wife,  or  himself. 

Again,  in  allowing  a  wife  to  recover  on  an  in- 
surance policy  covering  property  of  the  husband,  the 
expectation  is  of  course  that  she  will  deliver  over 
the  recovery  to  the  husband.  Such  a  result  derogates 
from  the  rule  requiring  an  action  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 

These  considerations  will,  we  think,  be  a  power- 
ful deterent  to  acceptation  by  this  Court  of  the  Dis- 
trict Court's  theory. 


CONCLUSION 

In  conclusion  we  ask  the  Circuit  Court  of  Ap- 
peals to  hold  that  appellees  had  no  insurable  in- 
terest in  the  dredge  and  that  the  policy  sued  on  is, 
therefore,  void. 

Respectfully  submitted, 
MacCormac  Snow, 
Attorney  for  Appellant 
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APPENDIX 

Cross  examination  of  Frances  Steinbach  and  com- 
plete testimony  of  Carolyn  Steinbach.  Parts  of  Exhibit 
7,  depositions  taken  at  Tillamook,  Oregon,  June  17, 
1946.    Figures  in  brackets  denote  pages  of  Exhibit. 

FRANCES    STEINBACH,    CROSS    EXAMINATION 
[42]  BY  MR.  WINSLOW: 

Q.  At  the  time  of  or  just  prior  to  the  purchase  of 
this  dredge,  was  it  talked  over  among  your  family, 
I  mean  Mr.  Steinbach,  John,  your  husband,  and  Dave 
and  his  wife?  Did  you  all  know  about  these  nego- 
tiations for  the  purchase  of  the  dredge? 

A.  As  far  as  I  know,  we  all  did. 

Q.  Did  you  talk  it  over? 

[43]  A.  Yes,  surely,  we  talked  it  over. 

Q.  I  want  you  just  to  testify  now  as  to  what  was 
the  talk  there,  as  to  who  was  going  to  own  the  dredge 
and  the  reasons  why  it  was  handled  in  just  the  way 
it  was  handled. 

A.  Yes. 

Q.  Just  tell  how  that  was  arranged,  who  was  to  own 
the  dredge  and  how  that  came  about? 

A.  That  we  were  to  own  some  of  it — 

Q.  Tell  who  was  going  to  own  the  dredge,  how  it 
was  handled  and  so  on,  and  then  after  you  give  your 
answer  just  explain  what  led  up  to  it. 

MR.  SNOW:  I  think  I  will  interpose  an  objection 
to  that.  That  would  be  hearsay.  I  will  just  note  an 
objection  on  the  ground  of  hearsay. 
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MR.  WINSLOW:  Yes.  Let  me  withdraw  that  ques- 
tion for  the  time  being. 

Q.  Did  anybody  else  contribute  anything  towards 
the  purchase  of  the  dredge  besides  the  four  Stein- 
bachs,  Dave  and  his  wife,  you  and  John?  Did  any- 
body else  contribute  anything  towards  the  purchase 
of  the  dredge? 

A.  Not  that  I  know  of. 

Q.  Did  you  folks  contribute  all  of  it,  then? 

A.  Yes. 

Q.  What  was  the  agreement  between  you  four  about 
paying  for  the  dredge,  as  to  who  was  to  own  the 
dredge?  Just  testify  as  [44]  to  what  was  discussed 
as  to  the  reasons  why  you  were  handling  it  the  way 
you  did. 

MR.  SNOW:  Was  that  agreement  reduced  to  writ- 
ing? 

A.  No,  it  was  not. 

MR.  SNOW:  Just  in  a  family  conference? 

A.  Yes,  just  family  affairs. 

MR.  SNOW:  I  desire  to  note  an  objection  to  that 
on  the  record. 

MR.  WINSLOW:  Q.  Just  go  ahead  and  tell  us 
who  among  you  four  it  was  agreed  was  to  own  the 
dredge,  and  then  go  ahead  and  tell  the  reason  why. 

A.  We  were  all  to  own  it;  we  were  all  to  own  it 
together,  and  we  were  going  to  keep  it  out  of  the 
shop,  because  the  shop  was  sort  of  involved  in  these 
boats  that  they  had  been  building. 

Q.  What  boats? 

A.  Boats  for  the  Maritime  Commission. 
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Q.  This  record  does  not  show  anything  about  the 
boats.  Just  go  ahead  and  explain  that. 

A.  They  had  not  received  their  money  yet,  so  we 
wanted  to  have  something  when  the  boys  came  back 
from  service  they  could  go  into  business  and  have 
something  that  we  felt  they  could  be  sure  of. 

Q.  What  was  the  discussion  as  to  why  you  wanted 
to  keep  it  out  of  the  shop? 

MR.  SNOW:  I  understand  I  have  a  continuing  ob- 
jection to  all  [45]  of  this  line  of  testimony? 

MR.  WINSLOW:  All  right. 

MR.  SNOW:  On  the  same  ground;  it  is  hearsay, 
incompetent,  irrelevant  and  immaterial. 

MR.  WINSLOW:   Q.  What  shop? 

A.  The  Steinbach  Iron  Works  shop. 

Q.  What  was  the  discussion  as  to  why  you  wanted 
to  keep  it  out  of  the  shop? 

A.  Because  the  shop  owed  quite  a  lot  of  money  to 
the  First  National  Bank  and  owed  bills  for  things 
they  had  bought  for  these  boats.  They  were  pretty 
heavily  involved,  and  we  wanted  to  get  something 
that  we  felt  the  boys  could  have. 

Q.  You  wanted  to  keep  the  dredge  out  of  the  shop, 
then? 

A.  Yes,  wanted  to  keep  the  dredge  out  of  the  shop. 

Q.  You  spoke  about  the  boys.  You  have  some  boys 
in  the  service? 

A.  Yes,  Dave  has  two  boys  in  the  service  and  we 
had  one  boy  in  the  service. 
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Q.  What  was  the  discussion  among  you  Steinbachs 
that  you  have  mentioned  as  to  why  you  wanted  to 
have  something  for  the  boys? 

A.  Well,  when  they  came  home  from  the  service. 
We  knew  they  did  not  care  for  the  shop  so  much,  and 
we  thought  maybe  they  would  like  the  dredge  busi- 
ness better.  They  always  seemed  to  like  boats  and 
things  like  that,  and  we  thought  they  would  like  that 
better. 

[46]  Q.  As  a  matter  of  fact,  they  did  not  like  the 
shop  at  all,  did  they? 

A.  No. 

Q.  John  and  Dave  were  partners  conducting  the 
shop,  the  Steinbach  Iron  Works? 

A.  Yes. 

Q.  Then,  you  say  it  was  for  that  reason  and  for 
the  reason  you  have  given,  about  them  being  some- 
what involved  in  building  these  boats,  that  you  wanted 
to  keep  the  dredge  out  of  the  shop  business? 

A.  Yes,  we  wanted  it  entirely  separated. 

Q,  The  insurance  was  taken  out  in  the  name  of  you 
ladies,  was  it? 

MR.  SNOW:  The  same  objection. 

A.  Because — shall  I  go  on? 

MR.  WINSLOW:  Q.  Yes,  surely. 

A.  Because  we  wanted  to  keep  them  separated  from 
the  shop. 

Q.  Then,  was  the  dredge  considered  in  the  names 
of  you  ladies  to  keep  it  out  of  the  shop? 

A.  Yes,  it  was. 
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Q.  That  was  the  understanding  between  all  four  of 
you? 

A.  Yes. 

Q.  It  was  understood  between  all  four  of  you  all 
the  time  that  the  dredge  was  in  the  names  of  you 
ladies? 

[A]  A.  Yes,  sir. 

Q.  So,  then,  it  is  a  fact,  as  far  as  you  four  were 
concerned,  you  four  had  contributed  all  of  the  money 
for  the  purchase  of  the  dredge,  that  title  to  the  dredge 
was  to  be  in  Mrs.  Dave  Steinbach  and  yourself  and 
the  insurance  was  taken  out  in  your  names  on  that 
basis? 

MR.  SNOW:   I  object  to  that  as  leading. 

MR.  WINSLOW:   Leading? 

MR.  SNOW:  Let  her  tell. 

MR.  WINSLOW:  Don't  I  have  a  right  to  cross 
examine? 

MR.  SNOW:  There  has  been  nothing  brought  out 
about  that.   She  is  your  own  witness. 

MR.  WINSLOW:  No,  Mr.  Snow.  She  is  your  wit- 
ness. You  are  taking  her  deposition. 

MR.  SNOW:  I  just  want  to  note  an  objection  in 
the  record.  Let  her  answer,  subject  to  the  objection. 
(Question  read.) 

A.  Yes. 

MR.  WINSLOW:  Q.  That  was  all  understood  be- 
tween you  four? 

A.  Yes. 

Q.  There  may  be  one  or  two  other  things.  This 
promissory   note   we   are   talking   about   here,    you   did 
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not  give  me  that,  did  you? 

A.  I  imagine  Dave  or  John  possibly  gave  it  to  you 
with  some  other  papers. 

MR.  WINSLOW:  That  will  be  all. 

CAROLYN  STEINBACH,  DIRECT  EXAMINATION 
[49]  BY  MR.  SNOW: 

Q.  You  are  Carolyn  S.  Steinbach,  are  you? 

A.  Yes. 

Q.  One  of  the  plaintiffs  in  this  case? 

A.  Yes. 

Q.  You  have  recently  been  ill,  have  you? 

A.  Yes,  I  have. 

Q.  We  will  make  this  just  as  brief  as  possible.  Did 
you  contribute  any  money  towards  the  purchase  of 
the  dredge? 

A.  No,  I  didn't. 

Q.  Did  you  recieve  any  papers  or  documents  hav- 
ing to  do  with  the  dredge? 

A.  No,  sir. 

Q.  No  promissory  note  was  given  to  you? 

A.  No. 

Q.  Nor  mortgage? 

A.  No. 

Q.  No  shares  of  stock  or  other  evidence  of  interest 
in  the  Coast  Dredging  &  Construction,  Ltd.? 
[50]  A.  No. 

Q.  You  participated,  did  you,  in  the  family  talks 
about  the  dredge? 

A.  Yes,  sir. 

Q.  You  are  the  wife  of  Mr.  Dave  Steinbach? 
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A.  Yes. 

Q.  Outside  of  that,  do  you  know  anything  more 
about  this  aside  from  the  talks  you  have  had  from 
time  to  time? 

A.  No,  sir. 

Q.  You  did  not  have  any  financial  interest  in  it  at 
all,  did  you? 

A.  No,  I  didn't. 

Q.  You  did  not  have  any  ownership  of  the  dredge, 
yourself,  did  you? 

A.  Just  through  my  husband. 

Q.  Just  through  the  talks  that  you  had  in  the 
family? 

A.  Yes. 

Q.  When  this  check  came  in  from  the  insurance 
company,  payable  to  you  and  Mrs.  John  Steinbach, 
you  endorsed  it  all  over  to  her,  did  you? 

A.  Yes,  sir. 

Q.  Because  she  had  put  up  the  money? 

A.  Yes,  sir. 

Q.  And  you  had  not,  is  that  right? 

A.  That  is  right,  yes,  sir. 
[51]   Q.  So,  you  did  not  lend  any  money  to  your  hus- 
band on  this  dredge  deal  at  all,  did  you? 

A.  No. 

Q.  Or  to  anybody  else? 

A.  No. 

MR.    SNOW:   I    think   that   is    all,    Mrs.    Steinbach. 
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CROSS  EXAMINATION 
[51]  BY  MR.  WINSLOW: 

Q.  You  knew  from  the  talks  in  the  family  at  the 
time  the  dredge  was  purchased  that  the  dredge  was 
being  placed  in  the  names  of  you  ladies,  that  is,  as 
between  you  four,  did  you  not?  You  knew  it  was 
being  purchased  in  the  names  of  the  ladies  and  that 
the  insurance  was  taken  out  in  the  names  of  the 
ladies? 

MR.  SNOW:  The  same  objection  to  that  as  here- 
tofore made. 

A.  Yes. 

MR.  WINSLOW:  That  is  all. 
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Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


STATEMENT  OF  THE  CASE 

By  order  of  the  Circuit  Court  of  Appeals,  filed  May 
17,  1948,  in  this  cause,  the  trial  court  was  required  to 
make  three  findings:  (1)  Whether  plaintiffs  or  either  of 
them  owned  the  dredge  Wishram  or  any  interest  there- 
in; (2)  The  nature,  character  and  extent  of  such  owner- 
ship or  interest,  if  any;  and  (3)  How,  when  and  from 
whom  such  ownership  or  interest,  if  any,  was  acquired. 

In  compliance  with  this  order,  the  trial  court  made 
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its  supplemental  findings  of  fact,  which  were  filed  in 
the  Circuit  Court  of  Appeals  on  or  about  June  24,  1948. 
A  portion  of  these  supplemental  findings  appear  on  page 

3  of  the  Appellant's  Brief  on  Supplemental  Findings  of 
Fact.  The  omitted  language  reads  as  follows : 

"Competitive  bids  for  the  Dredge  Wishram 
had  not  been  satisfactory,  and  the  United  States 
Engineers  asked  the  Steinbach  brothers  to  sub- 
mit a  private  bid,  which  they  did  through  Cap- 
tain Hugh  Corgan.  The  Steinbach  brothers  furn- 
ished Captain  Corgan  with  the  purchase  price, 
$5500.00,  part  of  which  they  took  out  of  their 
business,  part  they  borrowed  from  the  bank,  and 
part  they  borrowed  from  Francis  Steinbach,  one 
of  the  wives.  Captain  Corgan  received  a  paper 
from  the  Engineers,  reading  as  follows: 

'(Letterhead,  War  Department,  Office  of  the 
District  Engineer) 

6  June  1945. 

Captain  Hugh  Corgan, 
2944  N.  E.  68tii  Street, 
Portland,  Oregon. 

Dear  Sir: 

'Receipt  is  acknowledged  of  your  certi- 
fied checks  for  $1,000  and  $4,500,  full  pay- 
ment for  the  Dredge  'Wishram'  and  equip- 
ment at  the  Kruse  &  Banks  Shipyard,  North 
Bend,  Oregon. 

'Upon  presentation  of  a  copy  of  this  let- 
ter to  the  Resident  Engineer,  U.  S.  Engineer 
Office,  Empire,  Oregon,  he  will  deliver  to  you 
or  your  authorized  representative,  the  pro- 
perty comprising  the  sale. 

Very  truly  yours, 

/s/  HORACE  H.  PERSON, 
Captain,  Corps  of  Engineers, 
Executive  Offiicer.' 
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"This  paper  Captain  Corgan  turned  over  to  John 
Steinbach  at  once." 

The  above  language  was  included  in  the  finding  by 
reason  of  requirement  number  (3)  in  the  order  of  May 
17,  1948,  namely:  "how,  when  and  from  whom  such 
ownership  or  interest,  if  any,  was  acquired." 

Requirements  (1)  and  (2)  of  the  order  are  satisfied 
by  the  final  language  of  the  finding,  which  reads: 

**The  ownership  of  the  Dredge  by  Francis  and 
Carolyn  Steinbach  was  complete,  subject  to  work- 
ing out  of  the  plans  aforesaid,  and  this  was  fully 
understood  by  Captain  Corgan,  as  well  as  the 
Steinbach  brothers  and  their  wives." 

Appellant  properly  states  (page  4,  Appellant's  Brief) : 
"There  is  no  finding  that  they  had  any  interest  in  the 
Dredge  other  than  ownership." 

Concerning  the  nature,  character  and  extent  of  the 
ownership,  the  trial  court  held  that  the  ownership  was 
complete  in  Francis  and  Carolyn  Steinbach.  Complete 
means  full  and  exclusive.  Therefore,  it  must  be  concluded 
that  Francis  and  Carolyn  Steinbach  owned  the  Dredge 
themselves  with  no  other  person  joining,  at  least,  during 
the  time  specified  in  the  complaint. 

Appellant  complains  (page  5,  Appellant's  Brief): 
"This  finding  does  not  recite  whether  the  women  held 
the  dredge  in  common,  jointly  or  otherwise."  However, 
counsel  had  previously  answered  his  own  criticism  in 
Appellant's  Brief  filed  in  the  Circuit  Court  of  Appeals 
in  March,  1948,  by  stating  on  page  45  thereof,  "In  Ore- 
gon there  is  no  joint  tenancy  of  personal  property.  Dual 
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or  multiple  tenancy  in  personal  property  is  in  common." 
Therefore,  we  will  concede  with  counsel  that  the  finding 
must  mean  ownership  in  common,  and  that  joint  own- 
ership, could  not  be  legally  involved.  This  criticism,  how- 
ever, we  do  not  feel  merits  any  particular  attention. 

We  find  it  difficult  to  follow  counsel's  reasoning  in 
the  following  language  appearing  on  page  54  of  Appel- 
lant's Brief: 

"  'Prior  to  the  purchase  of  the  Dredge,  the 
Steinbachs  and  their  wives  conferred  about  the 
advisability  of  making  the  purchase  and  operating 
the  Dredge,  and  it  was  decided  to  put  the  Dredge 
in  the  wives'  names,  *  *  *  ' 

"The  District  Court  also  adds  in  the  last  para- 
graph : 

"  'this  was  fully  understood  by  Captain  Corgan, 

Counsel  seems  to  believe  that  this  amounted  to  a  find- 
ing that  Captain  Corgan  knew  about  the  family  con- 
ference, as  he  states: 

"There  was  no  evidence  that  Captain  Corgan, 
knew  anything  about  the  family  conference,  as  we 
will  point  out  later." 

Counsel  does  comment  on  the  family  conference  and 
Captain  Corgan's  knowledge  of  the  same  on  page  9, 
etc.  of  Appellant's  Brief.  We  do  not  regard  Captain 
Corgan's  knowledge  or  lack  of  knowledge  of  the  family 
conference  an  important  consideration  in  the  proceed- 
ings. In  the  interest  of  accuracy,  however,  we  feel  it  is 
necessary  to  call  this  Court's  attention  to  the  fact  that 


vs.  Francis  M.  Steinbach  5 

the  trial  court  made  no  finding  to  the  effect  that  Captain 
Corgan  knew  about  the  family  conference. 

The  concern  of  counsel  for  the  Appellant  over  Cap- 
tain Corgan's  knowledge  of  the  family  conference  is  ap- 
parently based  upon  a  misunderstanding  of  the  effect 
of  the  final  language  in  the  finding  of  the  trial  court, 
namely : 

"The  ownership  of  the  Dredge  by  Francis 
and  Carolyn  Steinbach  was  complete,  subject  to 
the  working  out  of  the  plans  aforesaid,  and  this 
was  fully  understood  by  Captain  Corgan,  as  well 
as  the  Steinbach  brothers  and  their  wives." 

The  effect  of  this  language  is  that  what  Captain  Corgan 
"fully  understood"  was  that  Francis  and  Carolyn  Stein- 
bach had  complete  ownership  of  the  dredge.  Even  though 
the  rules  of  grammar  require  a  conclusion  that  the 
clause:  "subject  to  the  working  out  of  the  plans  afore- 
said" was  part  of  Captain  Corgan's  understanding,  this 
language  falls  considerably  short  of  a  finding  that  he 
knew  anything  about  the  family  conference  at  which 
the  plans  were  discussed. 

Accordingly,  we  challenge  the  statement  of  counsel 
for  Appellant  appearing  on  page  10  of  Appellant's  Brief, 
wherein  it  is  stated : 

"First  let  us  dispose  of  the  asserted  knowledge 
by  Captain  Corgan  of  the  family  conference.  The 
District  Court  found  'this  was  fully  understood 
by  Captain  Corgan,'  ". 

Since  there  was  no  such  finding  by  the  trial  court,  we 
find  it  unnecessary  to  reply  to  such  portions  of  the  Ap- 
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pellant's  Brief  which  are  based  on  tJiat  erroneous  as- 
sumption. 

Likewise,  the  statement  in  Appellant's  Brief,  on  page 

10: 

"There  was  no  evidence  that  Captain  Corgan 
knew  at  the  time  of  the  purchase  of  the  dredge 
that  Steinbach  Iron  Works  was  in  financial  diffi- 
culties or  that  they  owed  money  to  the  president 
of  the  First  National  Bank  *  *  *  » 

is  incorrect.  Captain  Corgan  testified : 

"Q.  Did  Mr.  Steinbach  say  anything  more  to 
Mr.  Knapp  as  to  why  the  policy  was  being  issued 
in  the  names  of  the  ladies? 

"A.  Yes,  he  did.  In  regard  to  the  condition  of 
the  Steinbach  Iron  Works  at  that  time,  he  said  he 
did  not  want  it  connected  in  any  way  with  the 
Ironworks."  (Tr.  123). 

ASSIGNl^IENT  OF  ERROR  NO.  I 

The  trial  court  did  not  err  in  finding  that  Frances 
Steinbach  and  Carolyn  Steinbach  owned  the  dredge 
"Wishram."  The  relevant  evidence  on  this  question  is 
as  follows: 

"Q.  Now,  at  the  time  the  Dredge  Wishram  was 
purchased  from  the  Government,  or  prior  to  that 
time,  did  the  Steinbach  family  have  any  discus- 
sion as  to  how  the  title  to  the  Wishram  should  be 
taken  and  held?  A.  They  did. 

"Q.     Just  tell  the  Court  what  discussion  they  had. 

"Mr.  Snow:  If  your  Honor  please,  may  I  have 
a  continuing  objection  and  exception  to  all  testi- 
mony of  this  character  tending  to  show  title  by 
parole? 
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**The  Court:     It  is  so  understood.  Proceed. 

**A.     Shall  I  go  on? 

"Q.     (By  Mr.  Winslow) :  Go  ahead,  please. 

"A.  We  met  at  Dave  Steinbach's  house,  John 
my  husband  John,  Dave  and  Carolyn,  and  we 
planned  on  buying  this  dredge,  the  Wishram.  We 
talked  it  over  for  quite  a  while  and  then  we  de- 
cided that  Carolyn  and  myself  should  have  the 
Wishram,  and  it  was  done  for  convenience. 

"The  shop  had  been  in  the  names  of  John  and 
Dave  for  years,  and  we  never  had  had  a  real  good 
living  out  of  the  shop  and,  so,  we  thought  maybe 
we  could  get  into  something  else — if  we  could  get 
into  something  else  we  would  have  a  little  bit, 
maybe  we  could  make  a  little  bit  more  money 
that  we  had  in  the  shop.  Not  only  that,  but  Dave 
Steinbach  had  two  boys  in  the  service. 

"Q.  This  was  all  talked  over  in  the  family  con- 
ference? A.  Oh,  yes. 

"Q.     Go  ahead. 

*'A.  We  had  a  boy  in  the  service,  too,  and  we 
thought  we  could  put  this  in  our  names,  in  the 
women's  names,  and  then,  after  it  got  into  work- 
ing order  of  some  sort,  then  we  would  probably 
turn  it  over  to  the  boys,  or  some  other  affair,  but 
it  was  not  done— it  was  not  to  be  done  until  after 
everything  was  paid  off  and  was  in  working  or- 
der. 

**Q.  Then,  will  you  say  all  four  of  you  agreed 
then  to  that  plan?  A.  We  did. 

"Q.     Was  that  plan  ever  changed? 

"A.     Never. 

"Q.  Have  you  ladies  ever  transferred,  orally  or 
otherwise,  any  interest  in  the  Wishram? 

"A.     Never."       (Tr.  175,  176  and  177). 
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David  E.  Steinbach  testified: 

"A.  At  the  time  of  the  purchase  of  the  dredge, 
my  brother,  his  wife  and  my  wife,  we  met  at  our 
house  and  talked  about  what  we  were  going  to  do 
when  we  purchased  this  dredge  here  to  keep  it 
out  of  the  shop.  On  account  of  the  financial  dif- 
ficulties there  that  we  had  with  the  Maritime 
Commission,  we  did  not  want  to  get  it  mixed  up 
with  the  shop  account,  so  we  had  put  the  insur- 
ance in  the  ladies'  names  to  keep  it  away  from 
the  Iron  Works. 

"Q.     Go  ahead  and  tell  what  was  said. 

"Q.  (By  Mr.  Winslow) :  Go  ahead  and  tell  what 
was  said  about  whether  the  boat  was  to  be  pur- 
chased and  held  by  the  ladies  or  not? 

"A.     I  didn't  quite  get  that. 

"Q.  Tell  what  was  said.  What  do  you  mean  by 
keeping  it  out  of  the  shop? 

"A.  Well,  like  I  said  here  a  few  minutes  ago,  we 
were  so  involved  financially  with  the  Maritime 
Commission  and  we  did  not  know  just  how  that 
was  going  to  turn  out  one  way  or  another,  just 
how  long  we  would  have  to  wait  for  our  money, 
and  we  also  had  loans  from  two  private  men  there 
in  Tillamook.  One  happened  to  be  the  President 
of  the  First  National  Bank.  Like  my  brother  said, 
every  time  he  went  in  the  First  National  Bank  he 
wanted  to  know  how  soon  we  were  going  to  pay 
him  back.  So,  what  we  did,  we  thought  that  would 
be  the  best  way,  if  we  were  going  to  purchase  this 
dredge,  to  keep  it  out  of  the  account  of  the  Stein- 
bach Iron  Works  account. 

"Q.  Then  what  did  you  agree  to  do  about  the 
ownership  of  the  Dredge? 

"A.  Well,  we  agreed  to  put  it  in  the  ladies' 
names. 
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**Q.  Has  that  agreement  ever  changed  in  any 
way? 

"A.     No,  it  never  has."  (Tr.  119-120). 

John  Steinbach  testified: 

"A.  Shortly  after  the  bids  were  opened,  we  re- 
ceived a  letter  from  the  Army  Engineers  asking 
us  to  offer  a  private  bid.  Previous  to  this,  we  had 
made  a  tentative  agreement  on  the  matter,  in 
case  we  did  purchase  a  dredge,  so,  after  we  re- 
ceived this  letter  from  the  Army  Engineers,  re- 
questing us  to  make  a  private  bid,  my  wife  and  I 
came  up  to  Portland  and  met  with  Mr.  Corgan  at 
his  home,  and  he  expressed  regret  that  we  had 
not  gone  ahead  with  it,  for  several  reasons.  He 
wanted  to  get  back  in  the  dredging  business  and 
also  make  a  place  for  his  son  who  was  coming 
out  of  the  service. 

*' Going  home  that  night,  we  talked  it  over  in 
the  car  and  my  wife  said,  'John,  I  like  the  idea 
of  Corgan — like  the  idea  that  Corgan  has  of  mak- 
ing this  business  available  for  his  son,'  and  we 
had  a  son  in  the  service  and  my  brother  had  two. 
She  said,  'If  you  havn't  enough  money — if  you 
and  Dave  cannot  raise  enough  money  between 
you,  I  have  some  money  that  I  have  saved  from 
teaching  and  I  will  loan  you  some.' 

"Q.     Was  your  wife  teaching  school  then? 

"A.  Well,  yes,  she  was  teaching.  She  was  a 
teacher  when  we  were  married  and  when  our 
oldest  son  started  to  college  she  went  back  to 
teaching  school. 

"We  had  not  received  our  settlement  from  the 
Maritime  Commission.  They  held  us  up  for  two 
years  and  two  months  before  we  got  a  final  set- 
tlement, so  we  ov/ed  some  bills  on  these  boats 
and,  in  order  to  avoid  any  complications,  we  a- 
greed    among    ourselves — we   did    not   put   it   in 
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writing — that  we  would  take  on  this  dredge  and 
the  insurance  and  any  other  papers  would  be 
made  out  in  the  wives'  names  and  be  held  that 
way  until  such  time  as  we  had  our  dredging  com- 
pany organized  and  had  it  in  operation."  (Tr. 
86-87). 

As  a  result  of  this  family  conference,  Captain  Corgan 
was  authorized  to  make  a  bid  for  the  dredge  on  behalf 
of  the  Steinbachs : 

"Q.  How  long  have  you  known  the  Steinbachs, 
just  generally? 

"A.  Oh,  I  would  say  almost  thirty  years.  I  was 
at  first  at  Yaquina.  That  was  my  first  connection. 
That  was  about  1912. 

"Q.  What  did  you  have  to  do  with  the  purchase 
of  the  Dredge  Wishram  in  1945? 

"A.     I  purchased  her  as  agent  for  the  Steinbachs. 

"Q.  Did  you  have  any  financial  interest  in  the 
purchase  at  all?  A.  I  had  not  ten  cents. 

**Q.  Do  you  claim  any  financial  interest  in  the 
dredge  now?  A.  I  do  not. 

"Q.  Briefly,  tell  the  Court  how  the  purchase  of 
this  dredge,  the  Wishram,  was  handled  by  you? 

"A.  Well,  Mr.  John  Steinbach  came  to  me  first, 
knowing  that  I  was  an  experienced  dredge  man, 
and  he  put  a  proposition  up  to  me,  asking  me  if 
I  would  be  interested  as  a  member  of  a  company, 
providing  he  would  give  me  a  working  interest 
in  it  until  that  part  of  it  was  paid  and  then  I 
would  become  an  owner. 

"Q.     All  of  it?  A.  A  third. 

"A.     A  third?  A.  Yes. 

"Q.     That  wasn't  quite  an  answer  to  my  ques- 
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tion.  How  was  it  intended  between  you  and  the 
Government 

"A.  Well,  I  had  been  with  the  Government  for 
a  number  of  years  and,  knowmg  dredges,  he  asked 
me  if  I  wovild  handle  the  purchase  of  the  dredge. 

'*Q.  Tell  what  you  did  in  the  matter  of  the  pur- 
chase of  the  dredge  from  the  Government? 

"A.  I  went  and  got  the  data  from  the  Govern- 
ment Engineers. 

*'Q.     Yes;  go  ahead. 

"A.  Then  I  bought  the  dredge  in — bid  the  dredge 
in  with  the  Steinbachs'  money  and  immediately 
handed  over  the  letter  that  the  Government  gave 
— the  Government  does  not  give  a  deed  to  any 
of  that  property  when  you  bid.  They  simply  give 
you  so  many  days  to  get  the  property  away  from 
the  mooring,  or  wherever  it  is  located."  (Tr.  119- 
120). 

ASSIGNMENT  OF  ERROR  NO.  11. 

The  trial  court  did  not  err  in  finding  that  Frances 
and  Carolyn  Steinbach  had  complete  ownership  subject 
to  the  working  out  of  the  unadjusted  wartime  contract 
of  the  Steinbach  Iron  Works  and  the  contract  between 
the  Steinbach  brothers  and  Captain  Corgan.  Captain 
Corgan  testified: 

"A.  Well,  Mr.  John  Steinbach  came  to  me  first, 
knowing  that  I  was  an  experienced  dredge  man 
and  he  put  a  proposition  up  to  me  asking  me  if 
I  would  be  interested  as  a  member  of  a  company, 
providing  he  would  give  me  a  working  interest 
in  it  until  that  part  of  it  was  paid  and  then  I 
would  become  an  owner. 
''Q.     All  of  it?  A.  A  third."  (Tr.  120). 
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John  L.  Steinbach  testified: 

<'A  *  *  *  In  1943  we  had  a  contract  with  the 
United  States  Maritime  Commission  to  build 
three  65 -foot  tugs  which  were  deHvered  to  the 
British  Government,  and  we  did  general  boat  re- 
pair. We  are  right  on  the  waterfront  and  have 
been  doing  general  boat  repair  for  years. 

uQ  :i,  ^  He  In  the  3^ear  1945  just  briefly  tell  the 
Court  whether  or  not  you  were  notified  the  Wish- 
ram  was  being  offered  for  sale? 

"A.  Yes,  we  received  an  invitation  to  bid  on  her 
in  1945. 

*'Q.  At  that  time  what  was  your  relationship 
with  Captain  Hugh  Corgan? 

"A.  Well,  we  had  known  Mr.  Corgan  for  many 
years,  had  business  dealings  with  him,  and  we 
contacted  him  at  the  time  we  contemplated  mak- 
ing a  bid  on  this  dredge,  and  we  entered  into  a 
tentative  agreement  between  my  brother  and  Cor- 
gan and  myself  that  if  the  dredge  was  purchased 
we  would  form  a  company,  a  dredge  company, 
and  engage  in  the  dredge  business,  and  each  to 
have  a  one-third  interest.  Mr.  Corgan  was  not 
able  to  advance  any  of  the  money,  but  he  would 
take  a  working  interest  and  pay  it  out  as  the 
dredge  paid  out."  (Tr.  82  and  83). 

He  further  testified: 

"We  had  not  received  our  settlement  from  the 
Maritime  Commission.  They  held  us  up  for  two 
years  and  two  months  before  we  got  a  final  set- 
tlement, so  we  owed  some  bills  on  these  boats 
and,  in  order  to  avoid  any  complications,  we  a- 
greed  among  ourselves — we  did  not  put  it  in  writ- 
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ing — that  we  would  take  on  this  dredge  and  the 
insurance  and  any  other  papers  would  be  made 
out  in  the  v/ives'  names  and  be  held  that  way 
until  such  time  as  we  had  our  dredging  company 
organized  and  had  it  in  operation."  (Tr.  87). 

He  further  testified: 

"Q.  When  you  were  in  Portland,  discussing  with 
Mr.  Knapp  about  the  policy,  and  when  you  told 
him  to  issue  the  policy  in  the  names  of  your 
wives,  your  wife  and  David's  wife,  you  did  that, 
knowing  that  if  there  was  a  loss,  none  of  that  in- 
surance money  would  go  to  the  Steinbach  Iron 
Works,  didn't  you? 

*'A.  Absolutely;  didn't  want  to  get  mixed  up 
with  creditors  on  this  shipbuilding  deal. 

"Q.     Talk  louder. 

"A.  When  we  got  through  with  the  shipbuilding 
deal,  we  had  $29,000  coming  from  the  Maritime 
Commission  and  we  owed  $16,000.  These  credi- 
tors waited  twenty-seven  months  before  we  could 
pay  them.  There  was  nothing  coming  there  to  pro- 
tect the  creditors."  (Tr.  100-101). 

He  further  testified: 

"A.  Well,  we  tried  to  carry  out  the  purposes  of 
what  we  had  started  out  to  do  when  we  bought 
that  dredge.  We  intended  to  organize  a  dredging 
company  with  Dave  Steinbach,  Hugh  Corgan  and 
myself,  to  take  over  this  dredge  and  operate  it 
and,  as  the  dredge  earned  money,  the  money  that 
was  advanced  by  the  wife  would  be  paid  back, 
and  then  the  dredge  would  become  our  property 
and  each  one  of  us  would  have  a  one-third  inter- 
est." (Tr.  105). 

The  evidence  above  quoted,  together  with  other  evi- 
dence in  the   case,   amply  supports  the   finding  of  the 
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trial  court  that  the  Appellees  had  complete  ownership 
of  the  dredge,  subject  to  the  working  out  of  the  unad- 
justed wartime  contract  of  the  Steinbach  Iron  Works 
and  the  contract  between  the  Steinbach  brothers  and 
Hugh  Corgan.  The  assignment  of  error,  therefore,  is 
without  merit. 

ASSIGNMENT  OF  ERROR  NO.  HI. 

The  trial  court  did  nor  err  in  finding  that  the  dredge 
was  transferred  to  the  ladies  as  a  result  of  the  family- 
conference  between  them  and  their  husbands.  On  this 
question,  John  Steinbach  testified : 

"Q.  The  only  basis  upon  which  you  make  any 
claim  that  these  two  ladies  owned  the  dredge  was 
the  family  conference  among  members  of  the 
Steinbach  family?  A.  That  is  right. 

"Q.  Is  that  right?  A.  That  is  right. 

**Q.  Did  Captain  Corgan  attend  this  conference? 

"A.  No. 

"Q.  The  answer  is  no?  A.  Yes. 

"Q.  Then  the  agreement  by  which  you  claim 
the  ladies  came  to  own  the  dredge  was  entirely 
an  agreement  made,  without  writing,  between 
the  four  members  of  the  Steinbach  family? 

"A.     That  is  right."  (Tr.  103). 

His   testimony   is   confirmed   by   that   of   David   E. 

Steinbach  (see  Tr.  112-113),  and  by  that  of  Frances 
Steinbach  (see  Tr.  175-177);  therefore,  this  assignment 

of  error  is  without  merit. 
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ASSIGNMENT  OF  ERROR  NO.  IV. 

By  this  assignment,  the  erroneous  contention  is  made 
that  the  trial  court  erred  in  finding  that  Captain  Corgan 
understood  that  it  had  been  decided  in  a  conference  by 
the  Steinbach  family  to  put  the  dredge  in  the  wives' 
names.  Since  no  such  finding  was  made,  this  assignment 
is  erroneous  and  misleading.  But  even  though  the  trial 
court  did  not  actually  find  that  Captain  Corgan  knew 
about  the  family  conference,  the  evidence  does  strongly 
indicate  that  he  had  learned  what  transpired  among  the 
Steinbachs.  For  example,  he  testified: 

*'Q.  (By  Mr.  Winslow) :  You  were  present  when 
Mr.  Steinbach  told  him  to  write  the  insurance  in 
the  ladies'  names? 

"A.     Absolutely."  (Tr.  125). 

He  also  testified: 

"Q.  Did  you  then  tell  Knapp  that  the  ladies  had 
bought  the  dredge  from  the  Government? 

"A.  Mr.  Steinbach  had  this  letter  from  the  Gov- 
ernment in  his  pocket  and  it  was  Mr.  Steinbach 
who  told  Mr.  Knapp  to  make  the  policy  out  in 
the  ladies'  names  owing  to  the  fact  that  he  did 
not  want  it  to  be  connected  with  the  Iron  Works. 

"Q.  Do  you  recall  definitely  now  that  Mr.  Stein- 
bach said  anything  about  connecting  the  dredge 
with  the  Iron  Works  in  Mr.  Knapp's  office? 

"A.     Yes. 

"Q.  He  had  told  you  that  previously,  that  he 
didn't  want  it  connected  with  the  Iron  Works, 
hadn't  he? 

"A.      Oh,  yes. 
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"Q.  And  you  think  that  he  also  said,  when  he 
was  in  Mr.  Knapp's  office,  that  he  did  not  want 
it  connected  with  the  Iron  Works? 

"A.  He  told  Knapp  to  make  the  policy  out  to 
the  ladies. 

"Q.     That  it  all  he  told  him? 

"A.  No,  it  wasn't.  He  told  Knapp  at  that  time 
his  reasons. 

"Q.  And  his  reason  was  that  he  did  not  want 
it  connected  with  the  Iron  Works? 

"A.  Yes,  and  that  they  had  advanced  the  mon- 
ey." (Tr.  136-137). 

Under  the  title  "Index  of  Main  Points  of  Law,  (page 
8,  Appellant's  Brief,  on  Supplementary  Findings  of 
Fact),  eight  points  previously  discussed  in  Appellants' 
main  Brief  and  Reply  Brief  have  been  listed.  The  pur- 
pose of  including  these  points  is  not  immediately  appar- 
ent. However,  it  gives  us  the  opportunity  to  comment 
on  an  apparent  inconsistency  in  the  Appellant's  position 
appearing  at  page  5  Appellant's  Reply  Brief.  There  the 
statement  appears : 

"The  Appellees  on  page  19  of  their  Brief  argue 
that  the  'defense'  of  the  Statute  of  Frauds  is  not 
available  to  the  Appellant.  Appellant  does  not  set 
up  the  Oregon  Statute  requiring  writing  in  order 
to  effect  transfer  of  the  dredge  as  a  'defense.'  The 
Oregon  statute  is  only  one  of  many  reasons  why 
the  Appellees  did  not  own  the  dredge." 

If  the  Appellant  does  not  in  fact  rely  on  the  Oregon 
Statute  (Section  2-907,  O.  C.  L.  A.)  as  a  defense,  it 
would   be   interesting   to   know   how   it  seeks   to   apply 
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the  Statute  in  the  present  controversy.  They  do  state  in 
capitalized  print  at  the  top  of  page  5  of  their  Reply 
Brief,  "Appellees  had  no  legally  enforcible  rights  in  the 
dredge."  We  take  this  to  mean  that  because  of  the  terms 
of  the  Statute  the  Appellees  had  no  right  to  sue.  It 
makes  no  difference  in  the  final  analysis  whether  the 
Statute  is  invoked  because  the  plaintiff  has  no  cause  of 
action,  or  otherwise.  Called  by  any  other  name  it  still 
remains  the  same — a  defense  to  the  claim  of  the  plain- 
tiff. 

We  have  previously  pointed  out,  page  19  Appellees' 
Brief,  that  the  defense  of  the  Statute  of  Frauds  is  not 
available  to  the  Appellant.  We  wish  to  cite  an  additional 
authority,  namely: 

Clarke  vs.  Philomath  College  et  al,  99  Ore.  366, 
195  Pac.  822 

where  it  was  stated : 

**The  defense  of  the  statute  of  frauds  is  per- 
sonal, and  cannot  be  interposed  by  strangers  to 
the  agreement.  It  can  only  be  relied  upon  by  the 
parties  to  the  contract  or  their  representatives  or 
privies.  Like  many  other  defenses,  such  as  usury 
and  infancy,  it  might  be  waived.  29  Am.  &  Eng. 
Enc.  of  Law,  807." 

If  Counsel  for  Appellant  is  going  to  quibble  over  the 
word  ''defense,"  we  wish  now  to  contend  that  the  Stat- 
ute of  Frauds  is  not  available  to  the  Appellant  either 
as  a  defense  or  as  a  means  of  relying  on  a  supposed 
weakness  in  the  Appellees'  position.  If  Appellant  relies 
on  the  Oregon  Statute  of  Frauds  (Section  2-907  O.  C.  L. 
A.)   in  any  manner  whatsoever,  it  is  required  to  set  it 
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forth  affirmatively  in  its  answer,  under  the  Federal  Rules 
of  Civil  Procedure.  Rule  8(c)  provides  in  part: 

"In  pleading  to  a  preceding  pleading,  a  party- 
shall  set  forth  affirmatively  "''  *  *  Statute  of 
Frauds  *  *  *  and  any  other  matter  constituting  an 
avoidance  or  affirmative  defense  *  *  ''\" 


CONCLUSION 

In  concluding  we  wish  to  comment  again  on  the  fact 

that  the  principal  point  of  controversy  is  the  insurable 
interest  of  the  Appellees.  We  have  previously  contended 

that  sole  and  exclusive  ownership  is  not  necessary  to  es- 
tablish an  insurable  interest.  The  trial  court  has  now 
held  that  ownership  of  the  dredge  was  complete  in  the 
Appellees.  In  view  of  the  language  found  on  page  16  of 

the  Appellant's  Brief  on  the  Supplemental  Findings  of 
Fact  we  deem  it  necessary  to  once  again  call  to  this 

Court's  attention  the  fact  that  insurable  interest  does 
not  depend  on  ownership  as  such.  The  truth  is  that  in- 
surable interest  may  be  based  on  anything  short  of  sole 
and  exclusive  ownership  as  long  as  the  insured  will  de- 
rive pecuniary  benefit  from  the  preservation  of  the  in- 
sured property  or  will  suffer  pecuniary  loss  or  damage 
from  its  destruction,  termination  or  injury  by  the  hap- 
pening of  the  event  insured  against. 

44  C.  J.  Section  175 

Washington    Fire    Relief   Assn.    vs.    Albro   et   al, 
137  Wash.  31,  241  Pac.  356. 

In    Washington   Fire  Relief   Assn.    vs.   Albro   et   al, 
supra,  The  Supreme  Court  of  Washington  said: 
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"It  is  a  rule  of  law,  founded  on  sound  public 
policy,  that  one  person  cannot  insure  for  his  own 
benefit  the  property  of  another  in  which  he  has 
no  interest.  But  the  husband  in  this  instance  was 
not  without  the  interest.  The  contents  of  the  barn, 
at  least  the  hay  therein,  was  the  product  of  the 
joint  labor  of  both  the  husband  and  wife,  and  was 
their  community  property.  In  this  plainly  the 
husband  had  an  interest  and  could  lawfully  insure 
it  in  his  own  name  for  their  joint  benefit.  So, 
also,  we  think,  he  had  an  insurable  interest  in  the 
barn,  notwithstanding  it  may  have  been  legally 
the  separate  property  of  his  wife.  As  is  shown  by 
the  cases  collected  in  20  C.  J,  20,  under  section  3, 
the  term  'interest,'  as  used  in  the  phrase  'insurable 
interest,'  is  not  limited  to  property  or  ownership 
in  the  subject-matter  of  the  insurance;  that  where 
the  interest  of  the  insured  in,  or  his  relation  to, 
the  property  is  such  that  he  will  be  benefited  by 
its  continued  existence,  or  will  suffer  a  direct  pe- 
cuniary loss  by  its  destruction,  his  contract  of  in- 
surance will  be  upheld,  although  he  has  no  legal 
or  equitable  title." 

Accordingly,  even  though  this  Court  should  decide 
that  the  finding  of  the  trial  court  of  ownership  by  the 
Appellees  was  in  error,  nevertheless  the  evidence  defi- 
nitely shows  that  they  had  an  insurable  interest  in  the 
dredge,  tested  by  the  rule  above  announced.  In  this  con- 
nection we  cite  these  additional  authorities : 

Couch  Cyclopedia  on  Insurance,  Vol.  I,  Section 
292.4. 

Cooley's  Briefs  on  Insurance,  Vol.  I,  pages  207, 
212,  217,  224  and  308. 

At  the  present  state  of  these  proceedings,  the  matter 
before  this  Court  is  a  consideration  of  the  propriety  of 
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the  findings  of  the  trial  court  filed  with  the  Circuit 
Court  of  Appeals  on  or  about  June  24,  1948.  We  believe 
there  is  no  responsible  evidence  at  variance  with  the 
findings  entered  by  the  trial  court  at  that  time.  Accord- 
ingly, we  urge  that  the  findings  as  made  and  entered 
and  now  on  file  in  this  court,  be  upheld. 

Respectfully  submitted, 

George  P.  Winslow, 
W.  K.  Phillips, 
Wm.  C.  Ralston, 

Attorneys  for  Appellees. 
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No.  11760 


In  the  United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


UNIVERSAL  INSURANCE  COMPANY,  a 
corporation, 

Appellant, 
vs. 

FRANCES  M.  STEINBACH,  also  known  as 
FRANCIS  M.  STEINBACH,  and  CARO- 
LYN S.  STEINBACH, 

Appellees. 


PETITION  FOR  REHEARING 


Upon   Appeal   from   the   District   Court   of   the   United 
States  for  the  District  of  Oregon. 


Comes  the  Appellant  and  respectfully  petitions  the 
above  entitled  court  for  a  rehearing  of  the  above  entitled 
case  upon  the  grounds  hereinafter  in  this  petition  set 
forth. 

1.  This  court  has  held  that  Captain  Corgan  held  the 
legal  title  to  the  dredge  and  that  the  Steinbach  ladies 
held  a  beneficial  interest  therein.  Such  a  theory  was 
not  alleged  in  the  pleadings  and  did  not  become  an  issue 
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at  t±ie  trial  below  or  in  this  court.  Appellees  never 
argued  this  theory  in  the  court  below  or  in  this  court, 
nor  is  it  touched  upon  in  any  of  the  briefs.  None  of  the 
authorities  cited  by  this  court  in  support  of  this  theory 
were  cited  in  any  of  the  briefs.  Appellant  has  never  had 
an  opportunity  or  occasion  to  argue  or  brief  this  theory 
and  desires  to  do  so. 

2.  This  court  is  quite  inconsistent  in  its  discussion  of 
such  concepts  as  "legal  title'',  "ownership",  "beneficial 
interest'',  and  the  like.  For  example,  in  the  first  com- 
plete paragraph  on  page  3  of  the  opinion,  the  court 
commences  by  saying  that  Captain  Corgan  held  the 
legal  title  and  ends  by  saying  that  the  Appellees  held 
the  legal  title.  By  the  aid  of  this  confusion  the  court 
has  held  for  the  purpose  of  getting  an  interest  into  the 
Appellees  through  the  family  conference,  that  the  Ap- 
pellees were  the  beneficial  owners  of  the  dredge,  and 
for  the  purpose  of  making  truthful  the  representation 
made  by  Mr.  Steinbach  to  the  insurance  agent  that  the 
Appellees  owned  the  dredge,  that  they  were  the  legal 
owners. 

3.  This  court  has  incorrectly  set  forth  the  Oregon 
Statute  which,  contrary  to  the  paraphrase  thereof  in 
the  opinion,  provides  that  an  equitable  interest  is  an 
insurable  interest  only  if  the  person  holding  the  same 
stands  to  gain  or  lose  by  the  safe  arrival  or  loss  of  the 
property  insured.  There  is  no  evidence  that  either  of 
the  Appellees  lost  anything  when  the  dredge  was  lost 
or  would  have  gained  if  it  had  not  been  lost.  The  un- 
contradicted evidence  is  to  the  contrary. 
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4.  The  court  has  utterly  disregarded  the  testimony 
in  saying  that  the  defective  hawser  was  a  part  of  the 
equipment  of  the  "tug". 

The  Appellant  attaches  hereto  its  brief  in  support  of 
this  Petition  and  requests  the  court  to  examine  this 
brief  in  considering  this  Petition. 

Respectfully  submitted, 

MacCormac  Snow, 

Attorney  for  Appellant. 


I,  MacCormac  Snow,  do  hereby  certify  that  I  am 
counsel  for  the  Appellant  above  named  and  that  in  my 
judgment  the  foregoing  Petition  for  Rehearing  and  the 
brief  submitted  in  support  of  the  same  are  well  founded 
and  that  the  said  petition  is  not  interposed  for  delay. 


MacCormac  Snow. 


No.  11760 


In  the  United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


UNIVERSAL    INSURANCE    COMPANY,    a 

corporation, 

Appellant, 
vs. 

FRANCES  M.  STEINBACH,  also  known  as 
FRANCIS  M.  STEINBACH,  and  CARO- 
LYN S.  STEINBACH, 

Appellees. 


APPELLANT'S  BRIEF 


Upon   Appeal   from   the   District   Court  of   the   United 
States  for  the  District  of  Oregon. 


In  Support  of  Its  Petition  for  Rehearing 

We  will  take  up  the  four  points  set  out  in  the  peti- 
tion for  rehearing  in  the  order  in  which  they  are  there 
stated. 

This  Court's  Theory  New  and  Untested 

1.  Taking  up  the  opinion  by  its  four  corners,  we 
think  the  Court  intended  to  hold  that  Captain  Corgan 
took  the  legal  title  to  the  dredge  under  a  trust,  with  the 
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beneficial  interest  in  the  Steinbach  men,  and  that  the 
men  in  the  family  conference  transferred  this  beneficial 
interest  to  the  ladies. 

This  view  of  the  case  is  entirely  outside  the  issues 
heretofore  made.  The  Complaint  alleges  and  the  Answer 
denies  that  the  ladies  were  the  owners  of  the  dredge. 
There  is  no  allegation  of  any  trust  or  of  any  separation 
of  legal  and  equitable  rights.  The  case  was  tried  on  the 
theory  that  the  ladies  claimed  to  be  the  legal  owners, 
although  when  all  the  evidence  was  in  it  showed  with- 
out dispute  that  they  never  acquired  the  legal  title. 
However,  the  Trial  Court  wanted  the  Steinbach  men  to 
have  the  proceeds  of  the  insurance  policy,  so  he  held 
at  first  the  women  were  the  "proper  parties"  to  insure 
the  dredge.  Your  Honors  considered  this  a  conclusion 
of  law  and  sent  the  case  back  for  supplementary  find- 
ings. The  Trial  Court  then  held  without  benefit  of  evi- 
dence that  the  ladies  were  the  legal  owners  of  the 
dredge.  Your  Honors  must  have  been  dissatisfied  with 
the  trial  Court's  second  effort  because  you  held  that 
Captain  Corgan  held  the  legal  title  in  trust  for  the  ladies. 

There  has  been  no  occasion  up  to  this  time  for  either 
party  to  brief  either  in  the  Trial  Court  or  in  this  Court 
any  question  of  beneficial  or  equitable  ownership  and 
neither  party  did  so.  Your  Honors  have  sprung  a  brand 
new  theory  and  have  condemned  the  Appellant  under 
this  theory  without  giving  the  Appellant  a  chance  to 
make  any  defense. 

If  the  Appellees  had  pleaded  that  they  were  the  bene- 
ficial  or   equitable   owners   of   the   dredge,   the   answer 
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would  have  been  different  and  the  issues  would  have 
been  different  on  the  trial.  The  Appellant  would  have 
placed  greater  emphasis  on  the  fact  that  the  policy  pur- 
ports to  insure  legal  ownership  not  beneficial  interest. 
Appellant  would  also  have  pleaded  and  relied  more 
strongly  on  the  misrepresentation  by  which  John  L. 
Steinbach  represented  that  the  ladies  owned  the  legal 
interest  and  said  nothing  about  a  beneficial  interest. 
Additional  evidence  would  have  strengthened  the  record 
on  this  point  in  favor  of  the  Appellant.  On  the  legal  side 
of  the  issues.  Appellant  would  have  briefed  thoroughly 
the  English  cases  and  the  American  cases  which  hold 
that  ordinarily  legal  and  not  beneficial  interests  are  the 
subject  of  insurance  and  that  where  beneficial  interests 
are  insured  they  must  be  especially  declared  and  de- 
scribed to  the  underwriter.  On  this  latter  point  Appel- 
lant has  already  cited  one  case  that  of  Ohl  v.  Eagle  In- 
surance Co.  (CCD  Mass.)  18  F.  Cas.  #  10473,  an 
opinion  by  Mr.  Justice  Story  of  the  Supreme  Court  of 
the  United  States  an  excerpt  of  which  we  insert  at  this 
point. 

Ohl  V.  Eagle  Ins.  Co.  (CCD  Mass.)  18  F.  Cas.  # 
10473,  reiterating  18  F.  Cas.  #  10472. 

The  insured  vessel's  written  record  showed  ownership 
by  Ohl  and  Remington.  The  vessel  was  lost.  Ohl  at- 
tempted to  recover  the  full  amount  of  the  policy  but 
was  permitted  to  recover  only  one-half.  Ohl  claimed  a 
beneficial  interest  in  Remington's  legal  title  to  one-half, 
but  Mr.  Justice  Story  said  concerning  equitable  interests: 


8  Universal  Insurance  Company 

"Whatever  may  be  the  general  rule  on  this  subject, 
in  ordinary  cases,  I  am  of  opinion,  that  an  insurance 
on  a  ship  is  to  be  deemed,  unless  a  special  explana- 
tion is  given,  to  be  an  insurance  on  the  legal  interest, 
and  not  on  a  mere  equitable  interest,  as  contra- 
distinguished from  the  legal  interest  of  the  ship; 
and  at  all  events  not  an  insurance  upon  a  mere 
private,  verbal  trust,  in  opposition  to  the  ship's 
papers  and  the  overt  acts  of  the  parties.  If  such  an 
interest  is  to  be  insured,  it  ought  to  be  disclosed. 
The  nature  of  such  a  title  must  ordinarily  be  ma- 
terial to  the  risk:  and  if  by  possibility  it  be  not  so, 
still  it  cannot  be  fairly  presumed  to  be  within  the 
intention  of  the  underwriter  upon  the  common 
terms  of  a  policy  on  a  ship.  In  the  absence  of  all 
explanation  I  think  those  terms  must  be  understood 
to  apply  to  a  legal  interest,  and  not  to  a  mere  parol 
trust  or  equity.  I  confess  myself  also  to  be  strongly 
of  opinion,  that  there  is,  in  every  case  of  this  nature, 
an  implied  representation,  that  the  ship's  papers  are 
according  to  the  real  legal  ownership.  No  one  has 
a  right  to  say,  that  the  true  character  of  the  ship 
and  the  representation  of  the  genuine  interest  of 
the  parties  to  the  insurance  are  not,  or  may  not  be, 
material  to  the  underwriter  in  estimating  his  risk. 
No  one  has  a  right  to  suppose,  that  in  case  of  loss 
the  underwriter  is  to  be  responsible,  not  according 
to  the  legal  import  of  the  ship's  papers,  but  to  verbal 
engagements  and  parol  trusts,  which  are  susceptible 
of  being  shaped  according  to  events.  In  what  man- 
ner could  the  underwriters  in  this  very  case,  assert 
an  exclusive  ownership  upon  an  abandonment 
against  Remington?  The  effect  of  the  acts  of  the 
master,  being  a  part  owner,  might  be  very  important 
in  the  consideration,  not  only  of  questions  of  peril 
and  revenue,  but  of  the  general  conduct  of  the  voy- 
age. If  the  underwriter  is  not  put  upon  any  in- 
quiries of  this  nature  by  any  disclosure  of  a  special 
interest  or  special  ownership,  he  has  a  right  to  sup- 
pose, that  the  parties  deal  with  him  upon  the  naked 
avowal  of  legal  titles." 
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Even  with  the  present  record  we  think  that,  if  given 
a  fair  chance,  we  can  demonstrate  to  this  Court  that 
the  ladies  never  received  a  beneficial  interest  in  the 
dredge  or  that  even  if  they  did  they  did  not  insure 
such  an  interest. 

We  submit  that  when  an  Appellate  Court  invents  a 
new  theory  for  the  decision  of  a  case,  a  theory  that  has 
not  been  argued  by  counsel  or  presented  in  the  pleadings, 
that  theory  should,  in  all  fairness  be  subjected  to  the 
criticism  of  counsel  on  both  sides. 

Another  question  we  should  like  to  argue, — a  true 
beneficial  interest  is,  under  the  law  of  trusts,  always 
valuable.  A  legal  title  may  be  naked, — that  is,  without 
value  inhering  in  the  possessor  thereof.  The  same  can- 
not be  said  of  a  beneficial  interest.  The  ladies  put  no 
value  into  the  dredge  nor  did  they  receive  any  value 
from  the  men.  John  L.  Steinbach  said  (Appellant's 
Main  Brief,  20) : 

"I  was  interested  in  just  the  insurance  being  enough 
to  cover,  to  protect  us  for  the  amount  that  we  had 
paid  for  it.  I  though  we  should  insure  it  for  not 
over  $10,000  and  probably  $8,000.  We  were  kind 
of  short  of  money." 

When  he  said  this,  Mr.  Steinbach  was  talking  about 
himself  and  his  brother,  not  about  the  two  ladies.  There 
is  no  doubt  that  the  women  are  not  the  real  parties  in 
interest  in  this  case.  Any  recovery  they  make  they  will 
turn  over  to  the  men  except  to  the  extent  that  Captain 
Corgan  may  get  a  part. 

Again  we  would  like  to  cite  authorities  and  make  an 
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argument  based  on  the  Oregon  Statute  (O.C.L.A.   101- 
1119)  which  provides  in  part  as  follows: 

"Every  contract  of  marine  insurance  by  way  of  gain- 
ing (gaming)  or  wagering  is  void. 

**A  contract  of  marine  insurance  is  deemed  to  be  a 
gaming  or  wagering  contract  ....  (b)  where  the 
policy  is  made  'interest  or  no  interest',  or  'without 
further  proof  of  interest  than  the  policy  itself,  or 
'without  benefit  of  salvage  to  the  insurer',  or  sub- 
ject to  any  other  like  term;  provided,  that  where 
there  is  no  possibility  of  salvage,  a  policy  may  be 
effected  without  benefit  of  salvage  to  the  insurer." 
(Emphasis  ours) 

This  is  not  an  insurance  where  there  is  no  possibility 
of  salvage.  In  fact,  a  suit  is  now  pending  against  Otto 
Berg  and  his  son,  owners  of  the  fishboat  Julia  D.  for  the 
negligent  loss  of  the  dredge. 

But  what  chance  does  the  insurance  company  to  have 
to  realize  on  this  salvage  in  view  of  the  fact  that  the 
legal  title  to  the  dredge  is  now  held  to  have  been  in 
Captain  Corgan  and  the  women  lost  nothing  when  the 
dredge  was  lost.  What  salvage  is  possible  where  a  bene- 
ficial interest  is  insured?  The  insured  cannot  in  such  a 
case  give  title  to  the  property  if  there  is  any  salvage  left 
in  it  nor  can  the  assured  give  the  company  a  good  cause 
of  action  against  a  wrongdoer  causing  the  loss  of  the 
property.  If  the  insurance  company  had  voluntarily 
taken  upon  itself  the  protection  of  a  beneficial  interest 
that  would  have  been  another  matter,  but  Mr.  Steinbach 
testified  that  he  told  the  insurance  agent  that  the  ladies 
owned  the  dredge  and  this  testimony  was  repeated  by 
Mr.  Knapp,  the  insurance  agent,  and  stands  undenied. 
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We  touched  on  these  matters  of  salvage  under  the 
contention  made  by  the  Appellees  when  this  case  first 
went  before  your  Honors  that  the  ladies  owned  the 
dredge  because  they  owned  it  in  common  with  their 
husbands.  But  when  subject  of  salvage  is  looked  at 
from  the  point  of  view  that  the  ladies  had  a  beneficial 
interest  in  the  dredge,  that  subject  takes  on  a  new 
aspect. 

We  think  the  Court  before  committing  itself  to  the 
beneficial  interest  theory  should  hear  argument  on  this 
point  and  permit  it  to  be  briefed. 

The  Court's  Trust  Ideas  Are  All  Confusion 

2.  The  Court  cites  two  trust  cases  in  order  to  demon- 
strate that  the  Appellees  were  the  beneficiaries  of  a 
trust  in  the  dredge,  the  legal  title  to  which  was  in  Cap- 
tain Corgan.  Neither  of  these  cases  was  cited  by  either 
party  in  any  brief.  Neither  remotely  suggests  any  simi- 
larity with  the  facts  at  bar.  But  both  opinions  are  well 
considered  upon  their  own  facts. 

In  the  case  of  Allen  v.  Hendricks,  104  Ore.  202,  a 
father  was  the  owner  of  two  certificates  of  deposit.  He 
indorsed  them  in  blank  and  sent  them  to  his  son  with  a 
letter  written  and  signed  by  him.  He  thereafter  died. 
The  case  turned  on  the  meaning  of  the  letter.  The 
father's  executor  claimed  that  it  created  a  bailment  in 
the  son  and  that  the  estate  was  the  owner.  The  Court 
held,  however,  that  the  effect  of  the  letter  was  to  place 
the  legal  title  to  the  certificates  in  the  son,  in  trust 
nevertheless  for  the  father  during  his  lifetime,  with  a 
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remainder  over  to  the  son,  and  that  this  remainder,  upon 
the  death  of  the  father,  ripened  into  ownership. 

The  opinion  was  written  by  Honorable  Lawrence  T. 
Harris,  one  of  Oregon's  most  distinguished  jurists.  Judge 
Harris  thought  proper  to  go  into  some  of  the  funda- 
mental concepts  of  the  law  of  trusts.   He  said  (223) : 

"A  trust  implies  two  estates, — one  legal,  and  the 
other  equitable;  it  also  implies  that  the  legal  title 
is  held  by  one  person,  the  trustee,  while  another 
person,  the  cestui  que  trust,  has  the  beneficial  in- 
terest. (223)" 

The  Court  also  cites  Professor  Austin  W.  Scott's 
great  work  on  Trusts.  Mr.  Scott  says  what  Mr.  Justice 
Harris  does,  in  language  only  slightly  different  (1  Scott 
36): 

"A  trust  is  created  only  where  the  title  to  property 
is  held  by  one  person  for  the  benefit  of  another." 

It  is  interesting  and  surprising  to  us  that  the  Court, 
in  passing  on  the  present  case,  should  have  found  and 
cited  an  opinion  by  Mr.  Justice  Harris.  The  Judge  is 
both  a  plain  man  and  a  learned  lawyer;  he  uses  words 
in  their  well  understood  meanings,  and  with  precision. 
He  says  at  page  211: 

"The  owner  of  personal  property  can,  when  dealing 
with  it,  create  a  trust.    .    .    ." 

In  using  the  word  "owner".  Judge  Harris  obviously 
did  not  mean  to  describe  the  beneficiary  of  a  trust  al- 
ready created,  in  which  the  legal  title  was  in  some  trus- 
tee.   He  used  the  word  in  the  sense  that  Americans  use 
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it  millions  upon  millions  of  times  each  day.  When  we 
say  that  Smith  owns  a  horse  or  that  the  Steinbach  ladies 
own  a  dredge  the  hearer  understands  that  ordinary  legal 
ownership  is  meant,  not  that  Smith  or  the  Steinbach 
ladies  have  a  beneficial  interest  only  in  the  horse  or  the 
dredge,  and  that  the  legal  title  is  in  some  one  else. 

The  word  ''owners"  is  used  in  its  ordinary  sense  in 
the  policy  of  insurance  at  bar  (Tr.  64),  and  also  in  the 
complaint  where  it  is  alleged  (denied  by  the  answer) 
that  appellees  were  the  owners  of  the  dredge  (Tr.  2). 
Likewise  the  Trial  Court  used  the  word  "ownership" 
in  its  commonly  accepted  meaning  in  his  Supplemental 
Findings,  wherein  he  says  that  the  ownership  of  the 
dredge  by  the  Appellees  was  complete. 

The  Court  cites  the  Restatement  of  the  Law  of 
Trusts,  another  work  of  the  very  highest  merit.  The 
Restatement  says  of  the  term  "Owner"  that  it  signifies 
the  holding  of  a  title  for  one's  own  benefit  alone.  We 
quote  (1  Restatement  9  #  2d): 

''Title  and  Ownership.  The  term  'owner'  is  used  in 
the  Restatement  of  this  Subject  to  indicate  a  person 
in  whom  one  or  more  interests  are  vested  for  his 
own  benefit.  The  person  in  whom  the  interests  are 
vested  has  'title'  to  the  interests  whether  he  holds 
them  for  his  own  benefit  or  for  the  benefit  of  an- 
other. Thus  the  term  'title',  unlike  'ownership',  is 
a  colorless  word;  to  say  v/ithout  more  that  a  person 
has  title  to  certain  property  does  not  indicate 
whether  he  holds  such  property  for  his  own  benefit 
or  as  trustee. 

"Ownership  may  be  predicated  of  a  thing  as 
well  as  of  interests  in  the  thing.  A  person  is  termed 
'owner  of  a  thing'  if  he  has  complete  property  in 
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the  thing;  and  even  if  he  has  parted  with  some  of 
his  interests  he  may  still  be  termed  owner  of  the 
thing,  for  example,  where  he  has  granted  an  ease- 
ment or  made  a  lease.  The  phrase  'title  to  a  thing' 
denotes  an  aggregate  of  interests  in  the  thing  of 
such  an  extent  that  if  the  person  who  has  the  title 
is  not  under  a  duty  to  deal  with  the  interests  for 
the  benefit  of  another  person,  he  is  owner  of  the 
thing. 

"Illustration: 

"2.  A,  the  owner  of  Blackacre,  grants  an  ease- 
ment over  Blackacre  to  B  and  makes  a  lease  of 
Blackacre  for  ten  years  to  C.  A  transfers  Black- 
acre  subject  to  the  easement  and  lease  to  D  and 
his  heirs  upon  an  active  trust  for  E.  B  has  title 
to  and  owns  an  easement  in  Blackacre  but  has 
not  title  to  and  does  not  own  Blackacre.  C  has 
title  to  and  owns  a  leasehold  estate  in  Blackacre 
but  has  not  title  to  and  does  not  own  Blackacre. 
D  has  title  to  but  does  not  own  Blackacre.  E  has 
title  to  and  owns  an  equitable  interest  in  Black- 
acre  but  does  not  have  title  to  and  does  not  own 
Blackacre." 

We  wonder  if  this  Court  realizes  how  terribly  it  has 
misused  such  words  as  "title",  "ownership",  "owner" 
"beneficial  interests",  and  their  counterparts,  and  what 
havoc  this  misuse  has  played  with  the  sense  of  the  opin- 
ion.   The  opinion  falls  into  three  parts. 

1.  Your  Honors  hold  that  Captain  Corgan  took  a 
transfer  of  the  dredge  from  the  War  Department  and 
did  not  execute  any  instrument  transferring  it  to  the 
Appellees  or  anyone  else,  and  that  Captain  Corgan  was 
the  "holder  of  the  legal  title"  (p.  3,  line  9).  We  have  no 
fault  to  find  with  this.  It  is  clearly  in  accordance  with 
the  testimony. 
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2.  Your  Honors  go  on  to  say  that  at  the  family  con- 
ference it  was  understood  between  the  four  Steinbachs 
that  the  "ladies  should  own  the  dredge"  (p.  2,  line  29) ; 
that  the  Steinbach  men  "later  obtained  an  interest  (p.  2, 
line  36) ;  that  this  was  "sufficient  recognition  to  pass  the 
beneficial  interest  to  the  wives"  (p.  3,  line  4). 

This,  we  think,  is  loose  thought,  out  of  step  with 
the  evidence.  The  Court  will  remember  the  testimony 
about  the  family  conference.  Frances  Steinbach  said, 
"We  were  all  to  own  it  together"  (Appellant's  Brief  on 
Supplemental  Findings  of  Fact,  25).  Carolyn  Steinbach 
testified  that  she  had  no  financial  interest  in  the  dredge, 
and  no  ownership  except  "just  through  my  husband" 
Appellant's  Brief  on  Supplemental  Findings  of  Fact,  30). 
David  Steinbach  and  John  L.  Steinbach  testified  sub- 
stantially in  the  language  of  the  former,  "Well,  we 
agreed  to  put  it  in  the  ladies'  names"  (Appellant's  Main 
Brief,  22). 

In  this  testimony  there  is  no  suggestion  whatever 
about  separating  the  legal  title  from  the  beneficial  inter- 
est. All  of  the  testimony  was  about  ownership.  The 
idea  of  a  trust  with  the  legal  title  in  Captain  Corgan 
and  the  beneficial  interest  in  the  ladies  is  the  invention 
of  the  Court. 

3.  However,  the  gravest  error  of  the  opinion  is  that 
having  satisfied  yourselves  that  the  women  got  a  bene- 
ficial interest  in  the  dredge,  your  Honors  then,  without 
reason,  precedent,  authority  or  testimony  undertook  to 
turn  that  beneficial  interest  into  a  legal  title.  We  ask 
the  court  to  reexamine  its  most  amazing  paragraph, — 
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the  first  complete  paragraph  on  page  three  of  the  opin- 
ion. This  paragraph  starts  by  treating  Captain  Corgan 
as  holder  of  the  legal  title  and  ends  saying  that  the  legal 
title  lies  with  the  Appellees. 

Where  could  anybody  find  authority  for  the  proposi- 
tion that  because  a  trustee  who  holds  the  legal  title  does 
not  register  objection  to  the  supposed  transfer  of  a 
beneficial  interest  from  one  beneficiary  to  another,  the 
transferee  beneficiary  thereby  becomes  vested  with  the 
legal  title  and  combines  in  himself  full  ownership, — that 
is,  the  beneficial  interest  merged  with  the  legal  title.  Your 
Honors  never  found  anything  like  this  in  Scott  or  the 
Restatement,  or  in  the  cases  cited  in  the  opinion. 

The  Court  having  transferred  the  beneficial  interest 
from  the  men  to  the  women  without  aid  of  testimony, 
and  having  then  converted  the  women's  beneficial  in- 
terest to  a  full  ownership  by  pure  legerdemain,  says 
that  John  L.  Steinbach  misrepresented  nothing  when 
he  told  the  agent  of  the  insurance  company  that  the 
women  owned  the  dredge  and  had  bought  it  with  their 
own  money  (Appellant's  Main  Brief,  17).  "This  must 
have  been  so,"  says  the  Court  (p.  4,  line  2)  because  the 
women  held, — (of  all  things)  "the  beneficial  interest". 

Thus,  at  the  end  of  the  opinion,  the  Court  overlooks 
the  ladies'  "legal  title"  and  claims  for  them  only  a  bene- 
ficial interest.  Mr.  Steinbach  did  not  represent  to  the 
insurance  agent  that  the  women  had  only  a  beneficial 
interest  in  the  dredge,  he  represented  that  they  owned 
it.    He  so  testified  (Appellant's  Main  Brief,  18). 
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It  should  not  be  overlooked  that  the  ladies  paid  no 
money  or  gave  no  value  for  the  dredge,  received  no 
written  transfer,  took  no  delivery  of  the  dredge,  and 
never  had  possession  or  control  of  the  same. 

What  does  the  Court  mean  by  the  terms  "beneficial 
interests",  "title",  "legal  title",  "owned",  and  "owner- 
ship"? Certainly  the  Court  does  not  mean  the  same 
thing  for  any  of  these  terms  each  time  the  Court  uses  it. 

We  think  this  Court  owes  to  itself  the  duty  of  re- 
writing this  opinion  so  that  the  words  in  it  mean  the 
same  thing  every  time  they  are  used,  so  that  the  legal 
reasoning  shall  be  well  knit,  and  so  that  the  entire  opin- 
ion may  conform  to  the  testimony. 

This  Court  Misstates  the  Oregon  Statute  and 
Ignores  the  Other  Authorities 

3.  This  is  an  insurance  case  involving  insurable  in- 
terest, yet  this  Court  cites  in  its  opinion  no  insurance 
case  and,  by  the  same  token,  no  case  involving  insurable 
interest.  The  reason  is  not  that  there  are  no  cases  to 
cite.  The  briefs  cite  many  of  them,  some  directly  in 
point, — all  contrary  to  the  opinion. 

The  only  insurance  law  cited  by  the  Court  is  the 
Oregon  Statute  (p.  3,  line  21-23).  If  a  lawyer  in  a  brief 
were  to  misstate  the  purport  of  a  Statute  as  the  Court 
has  in  its  opinion,  it  would  be  a  sure  sign  that  his  case 
was  weak,  and  that  he  knew  it,  and  hoped  the  Court 
would  not  read  the  entire  Statute.  This  Statute  is  cor- 
rectly quoted  on  page  73  of  Appellant's  main  brief.    As 
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far  as  concerns  this  case,  it  is  to  the  effect  that  a  person 
has  an  insurable  interest  if  he  stands  in  a  legal  or 
equitable  relation  to  insured  property  in  consequence  of 
which  he  may  benefit  by  its  safety  or  due  arrival  or  be 
prejudiced  by  its  loss. 

The  Court  holds  that  the  Appellees  were  beneficiaries 
of  a  trust  in  the  dredge  and  therefore  had  an  equitable 
interest  in  the  dredge  and  therefore  had  an  insurable 
interest  therein.  But  in  so  doing  the  Court  overlooks 
the  equally  important  second  half  of  the  Statute.  Let 
the  Court  point  out  how  the  Appellees  would  have 
gained  by  the  safe  arrival  of  the  dredge  or  how  they 
lost  by  the  loss  thereof.  The  Appellees  did  not  have  one 
dollar  in  the  dredge.  They  would  have  gained  nothing 
if  the  towage  had  been  made  safely  and  they  lost  noth- 
ing by  the  loss  of  the  dredge. 

Carolyn  Steinbach  testified  that  she  had  no  financial 
interest  in  the  dredge.  Frances  Steinbach  loaned  money 
on  an  unsecured  note  and  will  be  repaid  regardless  of  the 
loss  of  the  dredge  (Appellant's  Main  Brief,   13). 

No  Tug  Was  Involved — Hawser  Is  Not 
Fishboat  Equipment 

4.  As  regards  the  defective  hawser,  the  Court  has 
quite  disregarded  the  evidence.  The  towage  was  not 
attempted  by  a  tug  but  by  a  fishboat.  The  equipment 
of  the  fishboat  did  not  include  any  hawser,  (Tr.  150, 
154)  (why  should  it?)  therefore  Captain  Corgan  said 
he  would  borrow  one.    He  and  his  son,  without  permis- 
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sion  (Appellant's  Main  Brief,  59),  got  the  hawser  out 
of  the  loft  of  the  Coast  Guard  boathouse  and  payed  it 
out  of  the  window  to  the  deck  of  the  fishboat  below. 
It  broke  five  times.  Of  course  the  fishboat  and  its  own- 
ers were  negligent  in  using  the  hawser.  But  the  hawser 
was  no  part  of  their  equipment.  A  fishboat  does  not 
need  a  hawser,  it  uses  other  equipment  in  its  ordinary- 
business. 

We  submit  that  the  Court  has  not  correctly  rational- 
ized the  case  and  should  require  additional  argument. 

Respectfully  submitted, 

MacCormac  Snow, 

Attorney  for  Appellant. 
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